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ACCOUNT. Current mutual — , See Act No. XV of 1877, schedule II, 

article 85 .. . . .. . . .. .♦ 11 

ACKNOWLEDGEMENT, See Act No. XV of 1877, section 19 , schedule II, 

articles 120 and 148 . . . . . . . . . . 33 

See Act No. XV of 1877, section 19 * . 51 

ACTS — 1856 — XV — (Hindu Widows’ Re-marriage Act), section 2 — 

Hindu widow — He-marnaqe permitted by rules of caste — Widow not 
deprived of property of first husband] Where the rules of her 
oaste recognize the right of a Hindu widow to re-marry, a second 
marriage has not the result of dives tmg her of the property of her 
first husband. 

Mulau, Partab *. •• 489 

-1859 — XIV (Limitation), section I, clause 15, See Act No. XV 

of 1877, section 19, schedule II, articles 120 and 148 . . 33 

—I860 — XLV — (Indian Penal Code), section 76 — Act JSfo. I of 

1872 ( Indian Evidence Act ), section 105 — Question whether act done 
by accused falls within general exceptions — Evidence— Presumption 
— Pleadings ] Where an accused person has laised pleas inconsist- 
ent with’a defence which would bring Ins case within one of the 
general exceptions in the Indian Penal Code, he cannot, m appeal, set 
up a case, based upon the evidence taken at h s trial, that his act 
came withm such general exception. Circumstances which would 
bring the case of an accused person within any of the general excep- 
tions m the Indian Penal Code can and may be proved from the evi- 
dence given for the prosecution or to be found elsewhere m the record ; 
but theie must be evidence upon which * such circumstances can be 
found to exist, and when they are not shown to exist, the court is not 
competent to assume, more particularly when the pleas taken aie 
inconsistent with such assumption, that such circumstances might 
have existed or that doubt may arise m oonsequence of such assump- 
tion, and the accused ought to be given the benefit of the doubt. 
Queen-Empress v. Dimmit, I L. R , 21 All , 122, referred to. 

Emperor v. Waj id Husain •• *• .. 451 

section 193, See Criminal 

Procedure Code, sections 157, 159, 476 .. . • 80 

— — — section 225B — Escape from 

lawful custody — Defaulting co sharer arrested under warrant of 
Tahsildar — Pules of Board of Revenue, rule 9, clause (2) — Act 
{Local) ISO* III of 1901 (United Provinces Land Revenue Act ), 
sections 142, 143, 146 ] Where a Tahsildar issued a warrant under 
section 146 of the United Provinces Land Revenue Aot against cer- 
tain defaulting co-sharers, and they were arrested, but subsequently 
escaped from the detention , held that tins was an escape from lawful 
custody within the meaning of section 225B of the IncPan Penal 
Code. The Tahsildar’ s warrant was not illegal because the Board 
had directed that process should ‘ ordinarily ’ issue in the first 
instance against the lambardar. 

Emperor ©. Gulab Singh •« «, «• 116 
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ACTS— 1860 -XLV~ (Indian Penal Code), section 408, See Criminal 

Procedure Code, section 182 and 531 . . . . . . • • 397 

sections 408 and 467, See 

Criminal Procedure Code, sections 233 — 233, 239 . . . . 219 

• ■ — section 477A, See Criminal 

Procedure Code, Actions 234, 235/ 537 . • . . . . 57 

section 494 — Bigamy — 

“Person aggrieved” — Criminal Procedure Code , section 198 — 
Procedure — Commitment ] In a case of bigamy the person aggrieved 
is either the first husband or the second husband and not the father 
Where a comolamt was preferred by the father of the first husband, 
which resulted m a commitment on a charge unler section 498 of 
the Indial Code, it was held that the commitment was bad. 

Emperor v Lala . . . . . . . 78 

-1869 — 1 (Oudh Estates Act), sections 8 and 22, stjb-section 

(11 ) — Succession to estate of taluqdar dying mtt state whose name is 
entered m lists 1 and 5 - Impartible estate— “ Primogeniture,” 
meaning of m & mad granted hi) British G-overnmenf in I860 — B jfect 
of gassing of Act Mo 1 of 18G9— Lineal prime a culture and not 
nearness of degree ] A sanad granted to a taluqdar m 1860 
contained the condition that “ m the event of your dying intestate 
the estate shall descend to the neaiest male heir according to the 
rule of primogeniture ** After th° of the Oudh Estates 

Act (I of 1869) his name was < n'^ 1 , - a “ taluqdar ” m list 1, 
and m list 5, which was a list “ of the giantees to Whom sanads or 
grants may have been or may be given or made by the British 
Government up to the date fixed for the closing of the list., declar- 
ing that the succession to the estates comnrsed in such sanads 
or grants shall there if ter be regulated oy the rule of primogeni- 
ture.’ * 

Held that the meaning of the word “ primogeniture n m the sanad 
was the ordmaiy meaning of the same word m the law of England. 

On the death of the talnqdar’s widow the succession to his estate was 
contested by his cousin the lespondent, who would be the heir if the 
succession was governed by the rule of lineal primogeniture, and h’s 
uncle, who would succeed if it was regulate 1 by nearness of degree. 

Held that the question whether the estates of taluqdai s for the pur- 
poses of intestate succession must he treated as impartible is settled 
by authority m the affirmative — Pan Bijai Bahadur Smg\ v. Pa gat- 
gal Singh, I. L. R., 18 Calc , 111 , L R„ 17 I A , 173 and Jagdish 
Bahadur v. Sheo Partah Singh, I L. R , 23 All , 369 , L. R 28 I. A , 

100. The succession therefore to a taluq must he to an impartible 
estate whether the estate “ ordinarily devolved upon a single he r ” as 
m list 2 of section 8, or whether the succession was to be regulated 
by the rule of primogeniture as m lists 3 and 5 of section 8 

Section 22, in so far as it describes m the first ten of its sub- 
sections the specific order of heirs preferred to the succession, must 
have force given to it to the effect of sranr 1 mg as a statutory substitute 
for any line of succession set forth m the sanad Where sub section 
11 of section 22, coming as it does at the close of the long list of 
specific stages of prescribed succession, sets up the rule that m 
default of any one tak.ng under the piev.ous" sub-sections there 
should he preferred « such persons as would have been entitled to 
succeed to the estate under the ordinary law to which persons of the 
religion and tribe of such taluqdar, &c., are subject,” it must be 
construed as being a general relegation of parties to the situation ip 
which they would have been found apart from the Act. 



GESTEBAL IKDEx. 


xiii 

Page, 


Iii the present ease that situation was found in the sanad itself, and 
was also contained, either by way of affirmance, or at least by way of 
narrative in list 5 of section 8 of the Act. While ihe specific rules of 
succession in Act I of 1869 must be held to displace this, the general 
reference to what is not covered by those specific rules must include a 
reference to the rights of parties ascertained in the sanad winch was 
the original title to the property. * 

On these principles and this construction. Meld (affirming the 
decision of the Court of the Jud cial Commissioner) ihat the succession 
should be regulated by the rule of lineal primogeniture and not 
by nearness of degree and that the respondent was entitled to 
succeed. 

Debi Bakhsh Singh v. Chandrabhan Singh • • . * 599 

ACTS-— 1569 — 1 (Oudh Estate Act), sections 13, 16 and 17 — Transfer 
of immovable property in Oudh —Oral gift inter vivos — -Act No IV 
of 1882 (Transfer of Property Act), section 123 — Deed , construction 
of — whether testamentary or deed of gift inter vivos — Legatee pre- 
deceasing testator .] XJnder the Oudh Estates Act (1 of 18b9) 

immovable proper ty is not transferable by gift inter vivos otherwise 
than by registered deed. 

Although an adopted son is exempt from the operation of section 
13, as being one of the special class therein designated, a gift to him 
to be valid must comply with the provisions of sections 16 and 17 of 
the Act , the two sets of sections nob being contradictory of each 
other. 

By a deed, dated the 5 th May, 1887, exeeffied by a taluqdar m 
favour of his adopted son, the predecessor m title of the appellant, 
the executant \ (after stating that he had by a deod of will on 26th 
May 1883, appointed his adopted son as his successor to the whole 
of the properly, and that it had become necessary to al er some of the 
provisions of that deeds, declared that it was written “ by way of deed 
oi adaption and codicil to a will,” and that he had made over the 
whole of the property m suit to his adopted son, and had absolutely 
and unconditionally rel nquished all right and proprietorship as well 
as ceased interference with the pioperty In a subsequent clause he 
described the person m whose favour tho deed w r as made as my 
adopted son and donee and legatee under the deed, da + ed the 2Gth 

May, 1883, as well as under this deed m lespec-t of all my 

movable and immovable property wb ch has alreidy been acquned, 
or which may be acquired hereafter during my Wetirne or which may 
come to me by inheritance, or to wh ch I may become entitled.” 

Meld (affirming the decision of the Court of the Judicial Com- 
missioner) that on consideration of the provis'ons of the deed, and 
of the circumstances which led up to its execution, it was testament- 
ary m character, and could not be construed as a gift inter vivos to 
the appellants predecessor m title, who predeceased his adoptive 
father. In styling him “ donee ” the deed leferred s mply to what 
was given him by i lie deed and codicil. 

Udai Raj Singh v. Bhagwar Bakhsh . . . . 227 

— IV (Indian Divorce Act), section 3 — Divorce — Jurisdic- 

tion — Reside."'] Meld that a meie temporary sojourn m a place, 
there being no intention ot remaining there, will not amount to resi- 
dence in that place within the meaning of section 3 of the Indian 
Divorce Act, 1889, so as to give jurisdiction under the Act to the 
court within the local limits of whose jurisdiction such place is 
situated. 


JPlowers v. Flowers 
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ACTS— 1870— VTE (Court Fees Act), sections 5 and 12 — Couri fee — 
Decision of Taxing Officer final as lo category .] The decision of the 
Taxing Officer as the proper amount of couit fees payable on a memo- 
randum of appeal, as also incidentally his decision as to the category 
within the suit falls, is final and binding upon the Court under 
section 5 of the Court Fees Act, 1870 

Kunwar Karafh Singh v. Gopal Bai « • • • • • ^9 

, SECTION 7, PARAGRAPHS (v) AND (vi) 

— Court fee — Suit for pre-emption of sale of mortgaged property — 

— Property in possession- of usuft uctuary mortgagee — Possession not 
claimed ] Held that m a suit for pre-emption of a sale of land the 
fact that the land is subject to a usufructuary mortgage and im- 
mediate possession cannot he obtained, or is not m fact sought, does 
not prevent the application of section 7 (vi) of the Court Fees Act to 
the suit , but the plaintiff must may court fees upon the value of the 
land computed m accordance with section 7 (v) of the Act. Sam 
Saj Tewan v. Girnandan Shagat, I. L. R., 15 All , 63, distin- 
guished 

Daryao Smgh, v Bharat Singh . . . . • . 19 

SECTION 7 , SCHEDULE II, CLAUSES 3 

and 4:— Suit for dissolution of partnership — Preliminary decree — 
Appeal— Court fee ] In a suit for dissolution of partnership the 
defendants appealed against the preliminary deciee, that 

they had no interest m the partnership, and that they acugh cffiy a 
declaration to that effect Held that the appellants ought to pay 
an ad valorem fee according to the amount at which the relief sought 
was valued m the memorandum of appeal. 

Bhola Nath v Parsotam Das . . . . . . 517 

— section 11, See Act XII of 1887, 

section 21 .. . . .. .. . . 222 

-1871 — XXIII (Pensions Act), section G — Certificate giving court 

jurisdiction to fiy suit— -Sanad construction of — Grant of soil of 
village not a grant of land revenue — Hon-production of certificate 
at time of institution of suit— Grant of payment of quit rentj\ 

A village, portion of the subject of a suit for partition, was granted 
to the ancestor of the parties by Maharaja Scmdia of Gwalior ra 
1861, and the grant was confirmed m 1866 by the British Government 
in a sanad which declared that the village m question “ shall be con- 
tinued to the grantee and his heirs inclusive of all lands, allowances 
and rights belonging to others so long as he and his heirs shall con- 
tinue loyal to the British Government, and shall pay Es. 800 to Gov- 
ernment as a quit rent.” In a later portion of the sanad there was 
a guarantee against any further payment by the holder “ on account 
of Imperial Land Bevenue beyond the amount specified,” and a 
declaration that the village and its holder “ shall he liable for any 
local taxation which may be imposed on the district generally.” 

Held (affirming the decision of the High Court! that the sanad 
was not a grant of Land Bevenue, but of the soil of the village itself, 
and therefore the Pensions Act (XHI of 1871) did not apply : but 
even if it did, the Subordinate Judge had rightly held that an order 
made by the Bevenue Court referring the plaintiff ( respondent) to a 
su t in the Civil Court was equivalent to a certificate under section 6. 

Semite —The non-production of a certificate under section 6 of 
the Pensions Act at the time of the institution of a suit for wh'ch 
such a certificate is necessary, is not a bar to the maintenance of the 
sud, but is a defect which may he cured by obtaining the certificate 
at a later stage of the proceedings. 

Ganpat Bao v, Anant Bao 
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ACTS— 1872— I (Indian Evidence Act), section 4, See Act (Local) No. II 

of 1901, section 201 (3) • • • • •* • • ^7 

section 105, See Act No XLV of 

1860, section 76 .. .. .. • • •* 4=51 

1872 — IX (Indian Contract Act), sections 11, 64, 65, 70 — Minor 

— Sale by a minor — Discharge of mortgage by sendees — Sale 
not completed — Suit by vendees to recover consideration paid ] 

H and R two Hindu widows, of whom R was a minor, sold a shop 
to the plaintiffs. Registration of the sale deed was refused, and the 
vendees thereupon sued to recover Rs 231 alleged to have been paid 
to certain mortgagees m discharge of a mortgage on the shop, and Rs. 

100 as paid m cash to the vendors, and they asked for sale of the 
shop. Held th&t the sale being by a minor, the plaintiffs acquired 
no interest to support their discharge of the mortgage, and that the 
remaining sum of Rs. 100 not having been paid for necessaries was 
also not recoverable. 

Shiam Lai v Ram Pian . . . . . . . . 25 


sections 16 AND l9A — Contract 

— Undue influence — Facts necessary to justify interference of Court 
o» the ground of undue influence .] The power of a court to interfere 
with contracts alleged to be unconscionable is limited by the pro- 
visions of the Indian Contract Act, 1872, sections 16 and 19A. The 
fact that an excessive rate of interest is charged m a contract is not 
alone sufficient to establish that the making thereof has been induced 
by undue influence, but the court must also find that the lender was 
m a position to dominate the will of the borrower when the contract 
was entered into before any presumption arises that the contract was 
induced by undue influence JEtalkishan Das v. Madan Lai, Weekly 
Notes, 1907, p. 55. Kirpa Lam v. Sami-ud-dm Ahmad Khan , 

I. L R , 25 All., 284, and Dhanipal Das v* Maneshar JBakhsh Singh, 

I. L. R., 28 All., 570, referred to. 

Debi Sahai v. Ganga Sahai . . . . . 589 

* section 45 — Fartnership — 

by surviving member to recover debt due to firm — Representatives 
of deceased members not necessary parties to suit ] Held that the 
representatives of a deceased paitner are not necessary parties to a 
suit for recovery of a debt which accrued due during the lifetime of 
the deceased partner. Meld also that section 45 of the Indian Con- 
tract Act does not apply to a suit to recover a debt due to a partnership 
firm. Q-obmd Frasad v. Chandra Sekhar , Weekly Notes, 1887, p. 

133. Motilal Dechardass v G-hellabhai Ranram , I. L. R., 17 Bom., 

6, and Debi Dass v, Narpat , I. L. R., 20 All., 365, followed. 

Ugar Sen v. Lakmi Chand .. .. .. 688 

section 65, See Act (Local) No. 

II of 1901, sections 19 and 20 

— section 68 — Minor — Necessaries 

—-Hindu Law — Joint Hindu, Family — Money borrowed to defray 
expenses of sister's marriage 3 One of the brothers m a joint 
Hindu family, consisting of two biothers and a sister, all minors, 
the sister being about 13 years of age, borrowed a sum of money to 
provide for ihe expenses of the sister’s marriage. After the death 
of the borrower the lender sued the surviving brother to recover the 
sum so advanced from the property of the joint family m his hands. 

Field that the suit was maintainable notwithstanding that the 
deceased brother was a mmor at the time tiiat the money was ad- 
vanced. Tulsha v. Qopal Kan, I. L. R., 6 All., 632, Vilcuntam Am- 
mangar V. Kallapiran Ayyangar, I. L. R., 23 Mad., 512, Sham 
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Charan Mai v. Chowdhry Lebya Singh, I. L.'R., 21, Gale., 872, and 
*' Chappie v. Cooper , 13 Mi. and W., 252; referred^, 

Nandan Prasad v. A judhia Prasad .. .. .. 825 

ACTS— 1872— -IX (Indian Contbact Act), section 7 ^—Mortgage— Pro- 
sion for lower rate of interest in case of punctual payment-** 
Penalty.] If a mortgagee stipulate for a higher rate of interest in 
default of punctual payment he must reserve the higher rate as pay- 
able under the mortgage and provide for its reduction in cate of 
punctual payment, and if he do so lie will be entitled to recover the 
higher rate. But he cannot effect his object by reserving the lower 
rate and then fixing a higher rate in case of non-payment of the lower 
rate at the appointed time, such an agreement being considered in 
the nature of a penalty, Wallis v. Smith , L. R., 21 , Ch. D., 2Gl, 
referred to. 

Kutub-ud-din Ahmad v. Bashir -ud-din *, 448 

1876— XVII (Oudh Land Revenue Act), See Pre-emption *, 358 

- XVIII (Oudh Laws Act), section 9, clauses (1) and (2), 

See Pre-emption .. .. .. .. . . 351 

" See Muhammadan Law . . 447 

1877—1 (Specific Relief Act), section 42 Suit for declara- 
tion of abstract right— Cause of action— Act JSTo. VII of 1889 
( Succession Certificate Act), section 8.] A Hindu widow applied 
ior a succession certificate to enable her to collect the debts of her 
deceased husband consisting mainly of a sum of Rs. 4,000 odd on fixed 
deposit with a bank. Objections being raised by the next reversion- 
ers, an order was passed enabling the applicant only to draw the 
interest accruing due from time to time on this deposit. The appli- 
cant then brought a suit for a declaration that she was entitled to 
the whole sum of money. Reid rhat the suit was maintainable, the 
limitation upon her power to get in the money having been imposed * 
at the instance of the reversioners 

Kesho Ram Singh v. Ram Kuar 

1877—1 (Specific Relief Act), section 42 —Muhammadan Law 

— Waqf— Light of Muhammadans entitled to use such property 
to sue for a declaration that property is icaqf ] The plain tiffs 
Muhammadans resident in the city of Kanauj, sued ior a declaration 
that a certain idgah and the land adjoining it situated m a village in 
pargana Kanauj was waqf property. Reid that as Muhammadans 
who had a right to use the idgah they were entitled to sue and that 
no special permission was required to enable them to do so. Zafary 
Ali v. Bakktawar Singh, I. L. R., 5 All., 497, and Jawahra v. AHar 
Rusaiiifl. L. R , 7 All., 178 followed. Wajid Ali Shah v. Lianat* 
ullah Reg , I. L. R., 8 All., 31, distinguished. 

Muhammad Alam Akbar Husain , 0 , e ## gg- 

-1877— IH (Indian Registrar on Act), sections 17, 49— Registra- 
tion Compromise , not embodied in the decree , containing a contract 
for pre-emption.'] The parties to a suit filed a compromise, which, in 
addition to setting forth the rights of the parties as to the property 
in suit, went on to provide that if either party sold his share of the 
property, the other party should have a right to pre-empt. The 
decree based on this compromise was silent as to the right of pre- 
emption. Retd that the compromise required registration, and not ’ 
being registered, could not be used "to support a suit for pre-emp- 
tion. . . * 

Kashi Kunbi v. Sumer Kunbi ,, .. ’• ^06 
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ACTS — 1877— III (Indian Registration Act) section 38 — Registration — 
Presentation of document by agent holding a power of attorney — Auth * 
entication of power.'] A document was presented for registration by 
the agent of a parda-nashm lady acting under a power of attorney 
authorizing him generally to present documents for registration on 
behalf of his principal. The power of attorney was not executed m the 
presence of the Sub-Registrar , but the SubrRegistrar ha4 gone to the 
house of the executant, questioned her, and satisfied himself that the 
power of attorney have been voluntarily executed and had endorsed 
the power of the attorney with a statement that he had so satisfied 
himself. Held that the power of attorney was properly executed 
and authenticated within the meaning of section 33 of the Indian Re- 
gistration Act, 1877, and the document presented by the executant’s 
agent was validly presented. 

Chhuttan Lai v. Shiam Prasad *. .♦ •* 179 

XV — (Indian Limitation Act), section 19 — Limitation 

— Acknowled gemeni — Authority of managing partner to achnoioledge 
a debt as due by the firm — Receiver.] Held that the manager of a 
firm who has power to borrow and repay money on behalf of the firm 
has power also to acknowledge a debt by either lm i ediately giving a 
promissory note, or subsequently, upon an adjustment of accoants or 
m any other way m the course of business, making bond fide admis- 
sions in writing. 

Held also that where m the course of a suit for dissolution of 
partnership a receiver has been appointed to discharge the debts and 
liab-lities of the firm, the mere fact tint a claim which was withm 
time when made is not adjudicated upon by the court until after the 
expiration of more than three years, does not render the claim a bad 
claim against the partnership assets. 

Lalta Prasad v. Babu Prasad 51 

— SECTION 19, SCHEDULE II, 

articles 120 and 148 — Acknowledgement by widow m possession 
of husband's estate not binding or reversioner — Limitation — 

Act No HIV of 1859 {Limitation), section I, clause 15 ] Held 
that the widow and daughter of a mortgagee in possession as such of 
the mortgaged property are not competent to give an acknowledge- 
ment of the title of the mortgagor so as to save limitation, within the 
meaning of the Indian Limitation Act, 1877, m respect of a suit for 
redemption brought by the representative m interest of the original 
mortgagor against the reversioners, j Shagwanta v. Suktn, I. L. R., 

22 All , 33, and Chhidu Singh v JDurga Lei, I. L. B , 22 All,, 382, 
referred to. 

Held also that unless there is a distinct provision to the con- 
trary, the validity of an acknowledegment set up by a plaintiff as 
* saving limitation in his favour must be decided with reference to the 
law m force when the suit is brought and not with reierence to 
that in force when the acknowledgement was made. Gurupadapa 
Basapa v. Virbhadrapa Irsangapa , I. L. R., 7 Bom., 459, referred 10 . 

Shib Shankar Lai, v. Som Ram . . . . . , 33 

1 schedule II, articles 2, 11 

62 and 120 — Limitation — Suit to recover from a Municipal Board 
money alleged to have been illegally levied as octroi duty - Munici- 
pal Board's powers of taxation ] A Municipal Board, m disregard 
of certain lawful orders of the Government of Ind.a, levied upon a 
Company trading withm the municipal limits certain sums by way 
of octroi duty over and above what they were legally entitled to 
levy. Held , on suit by the Company to recover from the Board the 
Bums as levied, (1) that the suit would lie, and (2) that the suit* was 

3 
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one for money had and received to the use of the defendant within 
the meaning of article 62 of the second schedule to the Indian 
Limitation Act, 1877. Morgan v. Palmer, 2 B, and 0., 729 , 26 R 
R., 537, and Neate v Harding, 6 Exch , 349 , 86 R R , 328, referred 
to, Seth Ranmji v. Sardar Kirpal Singh, Pun). Bee , 1886, 283, 
dissented from. 

Rajputa?ia Malwa Railway Co-operative Stores, Limited v. 

The Ajmere Municipal Board . . «« • • 491 

ACTS —XV— (Indian Limitation Act), schedule n, article 85— 
Limitation—^ Current mutual account," Held that a “ mutual ” 
account within the meaning of article 85 of the second schedule to 
the Indian Limitation Act, 1877, is an account of dealings between 
two parties which are such as to create independent obligations in 
favour of one party against the other, Q-anesh v. Oyanu, I. L. R , 

22, Bom., 606j and Ram Pershad v. Harbans Singh , 6 0 L. J., 158, 
followed. Rhaican Singh v Txka Ram, Weekly Notes, 1896, p. 186, 
referred to 

Chittar Mai v, Bihar i Lai • • • • • • H 

- — SCHEDULE H, ARTICLES 91, 

141 — Limitation— Suit to recover property sold by guardian during 
minority of plaintiff — Cancellation of sale deed ancillary — Decree 
for possession conditional upon restoring such portion of the consi- 
deration as to is for the minor f s benefit] Held that m the case of a 
suit to set aside an alienation of the plaintiff’s property made during 
his minority by his guardian the limitation applicable is that pre- 
scribed by article 141 of the second schedule to the Indian Limitation 
Act, 1877. XJnni v. Kunchx Amma, I. L R,, 14 , Mad., 2, followed 
Abdul Rahman v Suhhdayal Singh , I, L, R., 28 All , 30, Jhamman 
Kunwar v Tiloki, I. L R„ 225, 1 L R , 435, and Ram Dei Run - 
war v. Abu Pa far, I L. R , 27 All. 494, referred to. 

When, however, such a sale is m part for the benefit of the 
plaintiff, he is m equity liable to make good to the purchasers the 
portion of the consideration by which he benefited, and he would 
be entitled to recover the property only on condit on of his paying to 
the purchasers that poition of ihe consideration. Oobmd Singh v. 

Baldeo Singh, I. L. R , 25 All , 330, referred to. 

Baohohan Singh v. Kamta Prasad . . «. .. 892 

• SCHEDULE II, ARTICLES 134, 

148 — Mortgage Redemption by one mortgagor — Nature of posses- 
sion — Subsequent sale under another mortaage decree— Suit by 
another representative of mortgagor for redemption— Limitation ] 

G, m I860, mortgaged certain property and died, leaving a son, a daugh- 
ter, and a widow. The son obtained a decree for redemption of the 
whole, which was sold to M H., G M and A , who redeemed the mort- 
gage. After the passing of this decree G’s son and widow mortgaged 
certain shares m the villages affected by the original mortgage, and m 
1891 these shares weie sold m execution of a decree for sale and 
purchased by M. H and the representatives of G M and A. 

" Held, on suit by the representative of G’s daughter to redeem 
her share, that article 148 and not article 135 of the second schedule 
to the Indian Limitation Act, 1877, applied and the suit was not 
time-barred. 


Said-ud-dm Khan v. Ratan Lai 


0ml Procedure Code (1882) section 234 


SCHEDULE n, ARTICLE 170, See 


“• “ — — — SCHEDULE II, ARTICLE 179(4) 

—MtsecmUon of decree— Limitation— Step m aid of execution — Civil 


160 

404 
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Procedure Code (1882), sections 257 A, 258 — Application to certify 
payment made out of Court.] Although a decree under section 
83 of the Transfer of Property Act, 1882, may not be capable 
of adjustment under section 257A of the Code of Civil Procedure, 

1882, yet where the parties had professed to make such an adjust- 
ment, and the judgement-debtor having paid certain instalments 
of the decretal money, the deci ee-holder had applied to the court to 
have such payments certified under section 258 of the Code, it was 
held that such applications operated to keep the decree alive, al- 
though at the time there might have been no application for exe- 
cution actually pending. Sujan timghv. Sira Singh, I. L, R„ 12 
All., 399, followed Tar mi Dae Bandyopadhya v. Jfyishtoo Pal 
Mukhopadaya , I. L. R , 12 Calc., 608, referred to. 

Chhotey Singh v. Ishwan * • . . # « 257 

ACTS — 1878 — XI (Indian Asms Act), section 4 —Definition— Ammunition 
— Empty cartridge cases ] Held that empty cartridge cases are 
ammunition within the meaning of section 4 of the Indian Arms 
Act, 1878. Kxng-JSmperor v Ibrahim, 7, Bbm., L. R , 474, followed. 

Emperor v. Baldeo Singh, I, L. R* 32 All. 152 

1882 — IV (Transfer of Property Act), chapter II, section 6, 

CLAUSE (a)-— Reversioner — Release by reversioner of his interest in 
certain promissory notes expectant on death of present holder.] The 
reversioner expectant on the death of a Hmdujwidow executed a docu- 
ment purporting to be a release in favour of tlie widow of his interest 
m certain Government promissory notes to which the widow was 
entitled during her life. Held that this was a transfer of the chance 
of an heir apparent succeeding to property and therefore void. Sham 
Sundar Pal v. Achhan Kunwar, I. L. R„ 21 All., 71, referred to*. 

Hargawan Magan v. Baij Nath Das .. •« •• 88 

— section 72 — Mortgage — Redemp- 

tion — Purchase by mortgagee of portion of mortgaged property — 

Bight of mortgagee to put whole burden of mortgage debt on remainder 
— Enhancement of revenue assessed on mortgaged property whose 
mortgagor makes himself liable for it and mortgagee pays it to protect 
property ] In 1868 a village named Kachaura was mortgaged to 
the predecessors of the respondent (defendant), and m 1870 the 
same mortgagor mortgaged 11 biswas of Kachaura and 6 biewas of 
another village oalled Agrana to the same mortgagee. Under the 
terms of the later mortgage the mortgagee was to have possession of 
the mortgaged properties, lealize the rents and profits, and pay 
therewith the Government revenue, which was separately assessed on 
thedwo shares . ont of the balance he was to retain the interest of the 
loan, and pay the mortgagor a yearly sum as mahkana. As a fresh 
settlement was m progress the mortgage further provided that “ if at 
the recent settlement the Government revenue, is enhanced or decreased 
to some extent I (the mortgagor) shall be entitled to and liable for 
it, and the mortgagee shall have nothing to do with it.** The revenue 
on the two properties was enhanced, on Kachaura by Rs. 895, and on 
Agrana by Rs. 469. In 1878 the equity of redemption in Agrana was 
purchased by the predecessor of the appellants (plaintiffs) who after- 
wards sued and obtained a decree for the apportionment of the 
malikana due m respect of his share of Agrana, which amount they 
subsequently received annually, less the enhanced amount of the 
Government revenue assessed on it In 1878 the mortgagee purchased 
the whole of Kachaura m execution of a decree obtained by him on 
the mortgage of 1868, hut he only obtained possession of an 11 biswa 
share -of it. Thfe mortgagee had from the date of the enhancement up 
to the time of his purchase paid the enhanced revenue assessed on 
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Kachaura for which the moitgagor had made himself liable on the 
terms of the mortgage In a smt by the appellants to redeem their 
6 biswas share of Agrana on payment of a pioportionate amount of 
the mortgage money, and for suiplus profits if any. 

Held by the Judicial Committee (a^rnreg the decree of the High 
Court) that Agrana was liable for the wl c - : o„ g.’ge debt, and the 
appellants coul& not therefore redeem on payment of only a propor- 
tionate amount. 

Held (also reversing the decree of the High Court) that m calculating 
the amount to be paid on redemption the mortgagee was not entitled 
to tack on to the mortgage debt the amount he had paid for the 
enhanced revenue on Kachaura. The mortgagee was on the terms of 
the mortgage liable to pay the Go\ eminent revenue The clause as to 
the enhanced revenue could not he construed as meaning that the 
mortgagor agreed to pay every year separately the enhanced revenue, 
nor did it alter the liability of rhe mortgagee to meet the demand for 
the Government revenue, lr^ the case ot Agrana he had protected 
himself by deducting the enhanced revenue from the malikana , but 
he Jaad omitted to do so m the case of Kachaura, and could not now 
he allowed to thiow the burden of bus laches on Agrana It was not 
the mortgagor who was seeking to redeem the property, and any equity 
that m’ght have been invoked aga nst him, did not, m their Lord- 
ships’ opinion, arise as agamsl the appellants 

Bohra Thakur Das v Collector of Aligarh 

ACTS — 1S82— iTranspkr op Property Act), sfction 74 — Mortgage- 
Prior and subsequent mortgagees — Right of purchaser if mortgaged 
property m execution of a, decree of a subsequent mortgagee who ha* 
paid of a first mortgage as against a second mortgagee suxjig for 
sale.'] A mortgaged certain property fust to B and alter waids to C 
and' finally sold it to D. D mortgaged the property to E, who paid oh 
B's mortgages and brought the pioperty to sale m satisfaction of his 
own mortgage, and it was purchased by M. He Id on suit or sale on 
his mortgages by C, the second mortgagee, that M was entitled to hold 
up as a shield against C the mortgages m favour of B which had been 
satisfied by E. Kallu , v Sant Lai , Weekly Notes, 1896, p 129, 
Haldeo Prasad v. XJrnan Shankar , 1 L R , 32 All , 1, and Mamraj v. 
RamgiLal, 7 A. L. J., 15, referred to Baijnath v. Murlidhar, 
Weekly Notes, 1907, p. 85, distinguished. 

Mati-ullah Khan v. Banwan Lai • • . . 

— section 83 — Deposit paid 

to mortgagee — Balance of mortgage debt promised — Mortgaae not 
discharged ] The consequences resulting from a payment into Court 
under section 83 of the Transfer of Property Act, 1 882, only occur 
when the amount paid m is found to he or is accepted by-the mort- 
gagee as being equivalent to the full amount due under the mortgage 
m suit. 


Har Dayal v. Pirthi Smgh M . . . . 

— — section 101 — Prior and 

subsequent mortgagees— Purchase of mortgaged property by prior 
mortgagee— Suit for sale by subsequent mortgagee] He Id that a 
prior mortgagee who had m the exercise of a right of pre-emption pur- 
chased the property mortgaged to him had a right to he repaid the 
money due m respect of his mortgage before a subsequent mortgagee 
could bring such property to sale m execution of a decree on the 
mortgage held by the latter. 

Baldeo Prasad v. Uman Shankar .. 


©f 1869, sections 13, 16 and 17 


suction 123, See Act No 1 
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ACTS — 1887— XII {Bengal, N.-W. P. and Assam Civil Courts Act), 
section 21 — Act No VII of 1870 {'Court Pees Act) section 11 — 
Valuation of suit — Appeal — Jurisdiction ] So long as there has 
oeen do order accepted by the plunt ff to make good a deficiency m 
court fees, the original value assigned by the plaintiff must be taken 
as the value of the suit foi the purpose of regulating Mie jurisdiction 
of the appellate court , but when there has been such an order made 
and accepted by the plaintiff, from that moment the value of the 
suit must be taken as be ng m accordance with the fee actually paid 
by the plaintiff. Igjatulla Bhuyan v Chandra Mohan Banerjee , 

I L. R., 34 Calc, 954, followed Madho Das v. j Rainji Patax, 

I. L. R , 16 All., 286, distinguished 

Goswami Sri Raman Lalji Maharaj v . Bohra Desraj . . 222 

1889 — VII (Succession Certificate Act), sections 4 and 7— 

Certificate not to be given for collection of part only of a debt — 
Muhammadan Law — Dower ] HAd that no certificate could be 
granted to one of the heirs of a Muhammidan lady, who had died 
leaving a dower debt unrealized, for collection merely of a part of the 
dower debt of the deceased. Muhammad All Khan , v. Putt an Bibt, 

I. L R„ 19 All , 12d, followed Akbar Khan v Bilkisara Begam> 

Weekly Notes, 1901, p 125, referred to. 

Bismilla Begam v. Tawassul Husain .. .. 335 

section 8, See Act No. 1 

of 1877, section 42 . . . . . . . 316 

1899—11 (Indian Stamp Act), sections 27, 64 (a)— Execution of 

document not containing statement of facts affecting duty — Stamp ] 

Certain property was sold for Rs 20 000 to one R, who paid Rs 1,000 
in cash and agreed to give the vendors credit for Rs. 19,000 to be 
drawn against as required. Shortly afterwards the parties agreed to 
rescind the contract and R resold the property to his vendors, giving 
them a conveyance m winch the consideration was stated to be 
Rs. 1,000 m cash, no mention being made of the extinction of his 
liability to pay the remaining Rs. 19,000 Held on these facts that 
R had committed an offence within the purview of section 64 (a) of 
the Indian Stamp Act, 1899. 

Emperor v „ Rameshar Das .. ** ## 171 

section 62 (1) (b) — Stamp 

Award— Unstamped award signed by parties to submission— Party 
signing u otherwise- than as a witness."] Where certain parties to 
an arbitration, who had signed the submission to arbitration, also 
signed the award not as witnesses, but under the heading “ signa- 
ture of the heirs,’ 1 and the award was not stamped, it was held that 
such parties did not fall within the purview of section 62, clause (1) 

(b), of the Indian Stamp Act, 1899, as persons “ executing or signing 
otherwise than as witnesses ” 

Emperor v. Brij Pal Saran 198 

1907— III (Provincial Insolvency Act), section 15 — Insolvency 

— Grounds for dismissing petition ] Under the Provincial 
Insolvency Act, 1907, transfer of property by the debtor with intent 
to defraud his creditors or reckless contracting of debts or giving 
unfair preference to any of his creditors or committing any other act 
of bad faith are grounds for refusing an absolute order of discharge 
hut not grounds for refusing to make an order of adjudication. Where 
therefore, a petitioner for a declaration of msohency feigned ignorance 
about the existence of his account books and prevaricated about other 
matters, held that his petition coulcf not be dismissed on thega 
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grounds, the object of the Legislature, by enacting the Insolvency 
Act, being to make it easier to obtain an order of adjudication. Ex 
parte King ; Re f )ames t L. R., 3 Ob. D., 481, Ex parte Griffin; 

Re Adams , L R., 12 Gb. D., 480, and Ex parte Tynte , L. R, 15 Oh. 

D., 125, referred to. 

Girwardkan t). Jai Naram . . . . 645 

ACTS-— 1907— (Provincial Insolvency Act), section 43 (2) — Insol- 
vency — Inquiry as to alleged fraudulent acts committed by debtor — 
Procedure— Evidence ] Held that proceedings under section 43 (2) 
of tbe Provincial Insolvency Act, 1907, should not be based merely 
upon tbe evidence given on behalf of the creditors when opposing tbe 
debtors application to be adjudged an insolvent, but evidence as to 
tbe specific acts alleged against tbe debtor should be recorded de novo . 

In the matter of Rash Bihan Roy> I. L. R., 17 Calo., 209, referred 
to. 

Nathu Mai v, Tbe District Judge of Benares . . 647 

(Local) — 1900 — 1 (United Provinces Municipalities Act), 

section 14J — Municipal Board— Jurisdiction — Prosecution in 
respect of matter concerning which a civil suit was pending.'] 

Tbe plaintiff to a suit against a Municipal Board was permitted by 
tbe court to erect certain structures as specified m tbe decree of tbe 
court. Subsequently a dispute arose as to whether tbe structures 
which tbe plaintiff bad erected were within or m excess of tbe powers 
given to him by tbe decree, and tbe Court decided, and the Board did 
not contest its decision, that tbe plaintiff bad exceeded bis rights 
under tbe decree, and that some portion of tbe said structures must 
be demobsbed Tbe Boaid meanwhile took action against tbe plain- 
tiff under section 147 of tbe United Provinces Municipalities Act, 

1900. Held that it was not open to tbe Board to prosecute tbe 
plaintiff m respect of tbe structures pending tbe decision of tbe Civil 
Court and to continue tbe prosecution after its decision. 

Emperor v. Baldeo Prasad .. 620 

(Local)— 1901— II (Agra Tenancy Act), sections 19 and 20 — Act 

No IX of 1872 (Indian Contract Act J y section 65 — Usufructuary 
mortgage of sir lands — Possession not delivered to mortgagee — 

Suit to recover possession not maintainable ] To secure repayment 
of rqoney advanced to them by tbe plaintiff tbe defendants executed 
a usufructuary mortgage of certain sir land, but did not give pos- 
session. The mortgagee sued to reoover possession of tbe land or 
to realize +he mortgage debt by sale. Held that neither relief was 
open to bin 1 but be could treat tbe mortgagees a*, ^proprietary 
tenants and g 9 v j rent assessed against them. Murlidha! v. Pern Raj f 
I. L. R., 22 All., 205, followed. Jijibhai Laldas v. Nagji Gulab , 11 
Bom., L. R., 693, distinguished. 

Dipan Rai v. Ram Khelawan •• ## 393 

• — section 20 — * Occupancy 

holding — Mortgage of occupancy holding executed before the Agra 
Tenancy let came into force —Act (Local) No. I of 1904 (General 
Clauses Act , section 6 .] A mortgage of an occupancy tenancy 
executed prior to tbe coming into operation of tbe Agra Tenancy Aot 
is a perfectly vabd transaction, and is not affected by tbe subsequent 
passing of that Aot. Babu Lai v. Ram Kali , Weekly Notes, 1906, 
p 28, referred to Harnandan Rai v. Nakchedi Rai , Weekly Notes, 

1903, p 302, distinguished. 

Ram Pargas Upadhia v. Subba Upadhia, I. L. R, 32 All. .. 628 

- — ; ~ ' section 22 — Occupancy 

holding — Succession— Hindu j 5«w.] An occupancy tenant died 
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before the coming into operation of the Agra Tenancy Act leaving 
two daughters, one indigent and the other rich, and was succeeded 
by the former. After the Tenancy Act came into operation the indi- 
gent daughter died. Held that the rich daughter was entitled to 
inherit the holding upon the death of her sister m preference to the 
latter’s son , her right, winch had accrued on the deatti of her father 
having been merely postponed during the lifetime of the indigent 
daughter. 

Dulari v. Mul Chand 

ACTS— (Loom) -1901 — II (Agra Tenancy Act), sections 74, 75 and 76— 
Definition — “ Crops or other product x ” — Jasmine and lela plants,"] 
Reid that jasmine and beta plants come under the category of 
crops or other products withm the meaning of sections 7 4, 75 and 76 
of , the Agra Tenancy Act, 1901. Sheo Per shad Titoary v. Musammat 
Moleema Beebee , N-W. P , H. 0 , Pep., 108, and Abdul Bak% v. 
Mathura Prasad , Weekly Notes, 1898, p. 24, referred to. 

Bam Prasad Bhagat u. Suba Rai . • ; • 

-sections 176 and 177_ 

Civil Procedure Code (1882), sections 2 and 102 — Dismissal of tuit 
for default — Order — Decree — Appeal.'] An order of a Bent Court 
dismissing a suit for default of appearance by the plaintiff does not 
amount to a decree, and consequently such order when passed by an 
Assistant Collector of the first class is not appealable. Zohara v 
Mangu Lai , I. L. B., 18 AH., 708, followed. 

Karanpal Singh v. Bhima Mai 

section 199 —Determina- 
tion by Revenue Court of question of proprietary title — Subsequent 
suit m Civil Court — Res judicata ] Held that the apph cation of the 
principle that the decision of a question of title by a revenue court 
under section 199 of the Agra Tenancy Act, 1901, constitutes a res 
judicata m respect of a subsequent suit m pan materiel brought m*a 
Civil Court, is not affected by th& fact that the Civil Court suit may 
be beyond the pecuniary limits of the jurisdiction of the Revenue 
Court. 


314 


458 


372 


Shahzade Singh v. Muhammad Mehdi All Khan 

SECTION 201 (3)— Act Bo I 

of 1872 (Indian Evidence Act), section 4 — Evidence— Presume, 
tion — Record of plaintiff s name as a co^h <rer ] Held by Stanley" 
C. 1 , and Griffin, J. (Tudball, J., dissentiente) that the presump- 
tion enjoined by clause (3) of section 201 of the Agra Tenancy Act 
1901, is not a conclusive, but meiely a rebuttable presumption j)i\ 
Runvoar v. TTdai Ram , I. L. R , 29 All., 148, Bechan Singh v. Karan 
Singh., I L. 11 ., 30 All , 447, Dhanlca v JJmrao Singh , Weekly Notes 
1907, p 43, Banwari Lai v. Nxadar, I. L R , 29 All., 158, Go V md 
v Saheb Ram , I L R , Hi All., 257, and Bhawani Smqh v. Dxlawn* 
Khan , I. L R., 31 All., 253, referred to. 

Per Tudball, J. — The presumption mentioned m clause 3, section 
201 of the Agra Tenancy Act, is one which is rebuttable only m a 
Civil Court and not m a Revenue Court. 

Wans All Khan v. Parsotam Naram ' , . 

Local) 1901 — III — (United Provinces Land Revenue Act) 

section a 56, 86 — Market — Right to levy tolls — Cess.] Held that 
the levy by the owner of a private market of market dues at so much 
per head for every beast sold and of rent for land occupied by stalls 
is not illegal. Suhhdeo Prasad v. Nihal Chand T.Ij. R., 29 All., 74Q 
distinguished. 

Sadan&nd Panda v. Ali Jan 


8 


427 


•• 193 
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ACTS — (Local)— 1901— III— (United Provisoes Land Revenue Act), 
sections 111 and 112 — j Partition — Lands held under a private 
partition claimed by non-applicant — No question of proprietary 
title — Appeal.'] When in a suit for partition of revenue paying lands 
one of the non- applicants alleged that under a private partition he 
was m possession of certain lands and claimed those lands for himself, 
and the Collector m appeal ordered those lands to be given to him , 

Held that no question of proprietary title was raised and no appeal 
lay to the District Judge against the order of the Collector. Tulsi 
Rat v. Gate Ram , Weekly Notes. 1904, p. 225, followed. Muhammad 
Jan v. Sadanand Pande, I. L B , 28 All., 394, distinguished. 

Muhammad Nasar-ullah Khan v. Muhammad Ishaq Khan 523 


Sections 142, 143, 146. See Act No. XLV of 1830, section 225B •• 116 

(Looal) 1904 — 1 (Genera Clauses act), section 6, See Act 

(Local) No. II of 1901, section 20 . . . . « . 628 

ADOPTION — Evidence — Proof of adoption — Presumption from non- 
appearance of plaintiff in Court as witness — Practice for each 
litigant to cause his opponent to be cited as a witness — N on-produc - 
tion of account books with entries made at ceremony of adoption — • 
Unsatisfactory conduct of case] In th s case, m which the only 
issue was whether an alleged adoption had taken place or not, the 
onus be ng on the plaintiff (respondent) to prove that he had been 
adopted, the Judicial Committee held that he had not discharged the 
onus upon him and reversed the decision of the High Court mainly 
on the ground that due weight did not appear to have been given to 
the conduct of the plaintiff, the improbability and inconsistency of 
the story told on his behalf, his absence from the witness box, and 
the non-production of all books and documents. 

Hav.ng regard to the well known and often proved habits of the 
Indian people with regard to the keeping of accounts recording their 
most minute transactions, the non-produo fcion of any books m which 
anything connected with this ceiemony (of adoption) was entered 
covered the plaintiff’s case with suspicion. No effort was shown to 
have been made by either side to procure their production ; no search 
for them or loss of them was proved , no explanation why they were 
not forthcoming. 

The species of advocacy tolerated by the courts of law m the United 
Provinces of India m which the unworthy effort of the advocate on 
each side is to force his opponent to produce his own client m order 
that he himself may have the opportunity of cioss-examming that 
client, with the result that should the opponent refuse to be led into 
this trap, the parties, the principal witnesses, are never examined at 
all, condemned by the Judicial Committee as a vicious practice un- 
worthy of a high toned or reputable system of advocacy, as embarras- 
sing and perplexing judicial investigation, and, it was to be feared, 
too often enabling fraud, falsehood or chicane to baffle justice. 

Quaere whether the existence of such a system formed a ground for 
not draw.ng the ordinary presumption to the detriment of the 
plaintiff from his failure to go into the witness box and support his 
case. Semble. It does not. 

Lai Kun war -p. Chirac ji Lai .. 104 

* — . See Hindu law .. .. ^ 247 

ADVEBSE POSSESSION — Suit for profits — Limitation — Profits collec- 
ted by cO'Sharer — Suit by other co-sharers to recover their shares ] 
Co-sharers who oollect profits for other co-sharers are in a position 
similar to that of a lambardar. Where no adverse title has been set 
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up, the mere fact that a co-sharer plaintiff has not received profits 
for more than twelve years before suit will not bar his claim. 

Raj Bahadur v Bharat Singh , I. L. R , 27 All., 348, and Milan 
Lai v. Badri Prasad , I. L. R , 27 All , 433, followed. 

Harcharan v. Bmdu .. .. ## ..389 

AGREEMENT. Suit to enforce — by person not a party, See Muhammadan 

Law •• •« •• .. ... .. 410 

AMENDMENT of decree. See Decree . „ M M 295 

AMMUNITION. See Act No. XI of 1878, section 4 .. 162 

APPEAL, See Act No. VII of 1870, section 7 ; schedule II, clauses 3 

and 4 ... .. ... .. .. .. 517 

— See Act No. XII of 1887, section 21 .. .. .. 222 

— See Act (Local) No. II of 1901, sections 176 and 177 , , 373 

See Act (Local) No. Ill of 1901, sections 111 and 112 .. 523 

— See Civil Procedure Code (1908), sections 47, 96, 104 (5), 135 (2) 3 

See Partition . . . . . . * . . , 225 

Abatement of — See Civil Procedure Code (1882), section 230 . . 136 

Abatement of — See Civil Procedure Code (1882), section 368 . . 301 

ARBITRATION, See Civil Procedure Code (1882), sections 13, 525 and 5 JO 484 
* (1908,, schedule II, section I 657 

— — (1908), schedule II and section 

29 .. .. .. .. .. .. 503 

ARMS, See Act No XI of 187S, section 4 .. .. 152 

ARREST, See Civil Procedure Code (1908), sections 47, 96, 104 (5), 135 (2) 3 

ATTACHMENT. See Contribution .« ,, ## 47g 

AWARD, See Act No II of 1899, section 62 (1) (5) .» 198 

See Civil Procedure Code, (1908), schedule II, section I .. 657 

BANDHUS, See Hindu Law r . .. .. 640 

BIGAMY, See Act No. XLV of 1860, section 494 .. ,, •• 78 

BURDEN OP PROOF. See Hindu Law .. ..415 

CAUSE OF ACTION, See Act No. I of 1877, section 42 . . ..316 

— — See Civil Procedure Code, (1908), seotion 9 527 

See Hindu Law , . . . . , 594 

CERTIFICATE to collect debts. See Act VII of 1889, sections 4 and 7 . . 335 

CESS, Sea Act (Local) No. Ill of 1901, sections 56, 86 .. ♦, 193 

CHARGE, See Criminal Procedure Code, seotions 234, 235, 537 . . 57 

Misjoinder of . See Criminal Proceduie Code, sections 233— 

236, 239 .. .. .. .. ,, 219 

CIVIL AND REVENUE COURTS See Act (Local) No. II of 1901, 

section 199 * , * . . . . . . . . 8 

CIVIL PROCEDURE CODE (1882), sections 2 and 102. See Act 

(Local) No. II of 1901, sections 176 and 177 .. 373 

section 13 — judicata — 

Mortgage — Decree for redemption not providing for extinction of 
mortgagor* s rights upon non-payment — Second suit for redemption *3 
Where a mortgagor brings a suit for redemption and obtains a condi- 
tional deoree but omits to fulfil the condition imposed upon him, he 
is not debarred from bringing a second suit for redemption unless the 



GENERAL INDEX. 


XX vi 


Page. 


decree lays down that if he fa Is to fulfil these conditions the property 
will be sold 01 he will be debarred of all his r ghfs to redeem Rug ad 
Singh v Sui JSaratn Si/iqh, I. L. B , 27 All , 178, distinguished, 
Nakta Bam v. Chirauji Lai 

CIVIL PROCEDURE CODE (1882), sections 13, 43 — Mortgage — 
Prior and sub\eq#ent mortgagees Mortgaged pro >ertq brought to 
sale and purchased by each mortgagee separately tho other not 
'being made a party- Suit by prior mortgagee to oring to sale part of 
the mortgaged property in, the hands of the subsequent mortgagee to 
reeoveY unsatisfied balance of the mortgage debt ] The pnui mort- 
gagee of mortgaged pioperty brought the whole of it to sale without 
impleading the subsequent mortgagee of a portion .and purchased the 
mortgaged pioperty h mself. The subsequent mortgagee m turn 
brought a portion of the mortgaged property to sale without implead- 
ing the prior mortgagee and al&o himseli became the purchaser. The 
pnor mortgagee, after an unsuccessful attempt to recover from the 
subsequent mortgagee possess.on of the mortgaged property so pur- 
chased bring that property to sale for the reahzat on of the uniecovered 
balance of the original mortgage money. 

Held that the suit was maintainable and was not barred by 
either section 13 or section 43 of the Code of Civil Procedure (188-') 

Sham Dei v. Baljit Singh 

sections 13, 525 AND 526 —Res 

judicata — Order refusing to file an award on the ground of miscon- 
duct of arbitrators — Subsequent suit to enforce the award ] Meld 
that the re.mal of a court to tile a private awaid on the ground of 
misconduct of the arbitrators w 11 not opera e as res judicata m res- 
pect of a subsequent suit brought to enforce the awaid Bholu v, 
Qobmd Dayal, I L R , b All , IB* >, Katih Ram v Babu Lai , Weekly 
Notes, 1 A)3, p. 234, and B )sant Lai v A unji Lai , i. L R , 28 All 
21, followed G-hulam Khan v. Muhammad Massan, I L, R , 23 Calc/ 
lk 7, referred to ' 

- Kunj Lai v. Duiga Prasad .... 


-section 3(3 Parties — Persons 

having iht same interest mjhe subject-matter of the suit 1 Where 
numerous persons are similarly m ©rested m the subject-matter of a 
sui , a suit brought by one or more of such persons for the protection 
of iheYgh'sof all is not bad because the plaintiff, may not have 
ob a ned ihe perm ssion of the court under section 30 of the Code of 
Cwil Procedure, 18b2, to sue on behalf of all the persons so interested 
Zafaryab Ah v Bakhtawar Singh, I. L R , 5 AH., 497, and Baim Lai 
Parbatia v Bilak Lai Pathuk , I. L. R., 24 Calc., 315, followed. 

Gulba v Basanta . . . . 


— I 7 I section 43 — Portion of claim— 

Intentional omission— Civil Procedure Code (1908), order II rule i 
(2/3 <*. who was the tenant of a holding, died, leavmga mother andf 
daughter, both of the same name The pla ntiff sued the mother a< 
representing G, for arrears of lent for J3l3 ,u_d obtained anW 
parte decree In respect of the year 1314 he sued the daughter anc 
obta ned a decree The decree m respect of 1313 was set aside and al 
the rehearing the daugh-er was made a party It was found that at 
the time the plaintiff brought the smt m ,es t ect of 13i4 he was not 
aware that the dai ghter was the tenant m J3i3 Meld that thr 

nl d iVif T kl \ uwlt5d S e ’ wten he brought his suit m respect 

of 1314 that the daughter uas the tenant m ldl3, could not he said 
to have omitted to sue in respect of that year and the suit for 1314 


215 


liy 


484 


284 
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was not barred by tbe provisions of section 43 of tbe Code of Civil 
Procedure (1S821. Amount Bibi v. Imdad Husain, L. R., 15 I. A., 

108 , 1. L R., 15 Calc.', 800, referred to 

Batul Kunwar v MunmLal ... ... ••• ^25 

CIVIL PROCEDURE CODE (1832), sections 44, 45. See Pre-emp- 
tion .. .. .. .. ..14 

— _ sections 20G— 200 See Decree .. 295 

— — * SECTIONS 21 5 A AND 218 — Princi- 
pal and agent — Suit f >r rendition of account* and payment of turn 
found due to principal — Def nee that per contra money was due to 
agent — Court t ompefent to grant a decree to agent ] In a suit brought 
by the principals agamst an agent for rendition of aceonnts tbe agent 
expressed himself ready and will.ng to render accounts, but alle ged 
that on such accounts being taken money would be found to be due 
to him , he did not howevei, specifically pay for a decree for tbe sum 
alleged to be due to him. The Court granted a decree to the agent 
upon the findmg that money was m fact due to hm Held that the 
decree was justified with refeience to the provis ons of sections 215A 
and 216 of the Code of Civil Piocedure, 1882. 

Parmanand v Jagat Narain . . . . . • 525 

section 2?0 — Execution cf dec- 
ree — Limitation — Abatement of appeal — Terminus a quo] Held 
that an order declar ng an appeal to hav^ abated is n effect, an affir- 
mation of the decree ot the Court below, and hm ta+ion only beg ns 
to run aga nst the decree-holder from ihe date of such order and not 
from tbe date of the decree under appeal Mahomed Vfehdi Bell < v. 

Molnni Kant a, I. L R , .34, Calc, 874, followed. Hemal v Tihha, 

3 A L J , 8, Rup Singh v Mukhraj Singh, I L R , 7 All , 887, and 
Ahshoy Kumar Mondi v. Chunder Molmn Chaihati, I. L R , In Calc., 

250, referred to. JPazal Husain v Raj Bahadur, I L R , 20 All., 

124, doubted. 

Muhammad Raza v Karbalai Bibi .. .. ..136 


? section 234 — Hindu Law — 

joint Hindu family — Decree obtained against uncle executed 
against nephews — Leqnt repi esentafire — Limitation — Act No. XV 
of 1877 ( Indian human a Actf schedule /J, article 170 — Appli- 
cation against person <t not the legal rcpr i senfntives ] A simple money 
decree was passed agr nst one Raja Suchit Prasad Singh He died 
leaving a widow and two nephews Application for exicution was 
made against the two nephews hut was d smi^sed, upon the ground 
that the property sought to be taken m execution was ancestral A 
second application for execution was made against other property, 
alleged to be self-acquired, and this time against the widow as well 
as the nephews . 

Held that the nephews were not legal representatives of the de- 
ceased judgement-debtor, and, this being so, an application for execu- 
tion against them could not he held to keep the decree alive as against 
the widow, with respect to whom it was otherwise barred by limita- 
tion Veerappa Chettwr v Ramaswnmi Aiynr I L R, 27 Mad , 

106, leferred to Ramanu'} Semite Sin ih v Hmqu Lai T L R 8 \11 , 

517, G-opal v Bar Pr’sad , Weekly No f c-, 18 )2, p 241, and H >n v. 
Narayan , I. L*. R , 12 Bom , 427, dlstmgu shed 

Gyanendra Nath Basu ® Ran Nihalo Bibi .. 404 

section 244 — Execution of dec- 
ree Interpretation.] Held that section 244 of the Code of Civil 
Procedure, (1882) does not apply to a dispute between the decree- 
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holder and a person against whom, though a party to the suit, no 
decree has been passed. KalTca Prasad v. Basant Pam, I. L, R., 23 
All., 346. 

Sheo Pargash Singh v. Nawab Smgh, I, L. R., 32 All, • • • • 821 

CIVIL PROCEDURE CODE (1882) sections 244, 283 — Property 
attached, m execution of a decree purchased while under attachment 
— Decree set aside — Purchaser not the re present at ire of ^ e jvJ'jp- 
ment-dehtor ] Where a decree is set aside m appeal cw •} Jung dime 
in pursuance of that decree comes to an end Hence v H • o i u j <. i y 
which was subject to an attachment was puichased, but the decree 
under which the attachment was levied was set aside, it was held 
that the purchaser was not the representative of the judgement-debtor 
within the meaning of section 244 of the Code of Civil Proceduie, 

1882. 

Ghafur-ud-din v* Hamid Husain »» •* •• 129 


sections 257A, 258. See Act No. 

XV of 1877, schedule H, article 179 (4) . . . . . . 257 

section 308, See Civil -Proce- 
dure Code (1908b ordei XXI, rule 89 . . . . . . 380 

' section 368 — Abatement Of 

appeal — Death of a respondent pending appeal — Representative not 
brought on record — Dec? ee against all — Cause of action nit surviving 
m favour of other respondents — Pre-emption ] One of the defendants 
respondents m a sui , foi pre-emption d <_ l pending appeal No appli- 
cation was made within limitation to bring his lepresentatives on to 
the record, but the appeal was decreed as against all the respondents. 

Held that the suit being one m which the cause of action did not 
survive against the other respondents, the decree must be set aside as 
a whole Raj Chunder Sen v Q-ang i Dis Sea 1 , I L R,, 31 Calc, 

487, referred to Imdad Ah v Pagan Lai , I, L, R , 17 All , 478, 
distinguished 

Imam-ad-dm v Sadaraih Pai .. ,. .. 301 


section 39 '—Partition — Preli- 
minary decree t n plaintiff' s favour — Resistance to Commissioner — • 
Refusal of plaintiff s application for re-issue oj commission ] A 
preliminary decree for partition of a house having been made, the 
court appointed a commissioner to view the house and prepare a 
scheme for partition. In this he was resisted by the husband of the 
plaintiff and was unable to execute the commission The pla ntiff 
appLed for the issue of a fresh comnrssion, but the court refused this 
and dismissed the suit altogether Held that the court had no 
authority to nullify its decree by totally disruss ng the suit, but 
ought to have acceded to the request of the plaintiff to re-issue the 
commission and to have seen that its order was obeyed , 

Masum-un-nissa v. Latifan . . , 


-sections 443, 45G, See Minor .. 

' ~ “ “ sections 583 — Decree reversed 

on appeal Restitution Mesne profit- — Jurisdiction of Court 
to which application for restitution is made ] It is the legal ehect 
of a decree of reversal that the party against whom the decice was 
giv n is o have restitution of all that he has been deprived of under 
it A court of appeal does not necessarily enter into the question 
whether a decree it is about to reverse has been executed or not, 
Hurro dander Roy Chowdry v, Shoorodhonee Delia, 9 W, R , 402, 
Dorasami Ayyar v Annasami Ayyar , I, L. R„ 23 Mad , 306, and 
Qollector of Meerut v, KalTca Prasad, I. L. R„ 26 AH, 665, referre4 
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to. Kalka Singh V, Paras Pam, I L, B., 22 Code , 434, disting- 
uished. 

A mortgagor obtained a decree for redemption and m execution 
thereof recovered possession of the mortgaged property. On appeal, 
however, the High Court enhanced the sum payable bv tV ulamhff 
mortgagor and on his failure to pay the suit was amidol, Pic 
mortgagee thereupon applied to the Court of first instance asking 
to be restored to possession of the mortgaged property and also for 
mesne profits for the period during which he was out of possession. 

Held that the Subordinate Judge had jurisdiction, not only to make 
restitution by restoring possession, but also to award mesne profits, 
although the decree of the High Court did not specifically provide for 
me»ne profits 

Parbhu Dayal y. All Ahmad .. .. .. 79 

CIVIL PROCEDURE CODE (1908), section 9 — Suit for declaration and 
injunction Right to 'perform Ram Lila f such performance not being 
connected with any shrine or temple and being supported by purely 
voluntary contributions — Suit not maintainable — Jurisdiction^] The 
plaintiff, a minor, sued for a declaration that he had the right to 
perform certain religious pageants m Benares and to receive subscrip- 
tions m connection therewith, and claimed an injunction to restrain 
the defendant from interfering with that right. It was found that 
these pagean + s had been performed for many years past by the 
plaintiff’s father, gianlu Jiol and great grandfather with the aid 
of voluntaiy subscriptions from the Hindu community But the 
pigeants were not connected with any particular temple, shrine 
or sacred spot, nor did the plaintiff or his ancestors hold any office 
by virtue of which they were under any obligation to perform such 
pageants The performance thereof was m fact wholly voluntary. 

He ! d that the pla nt'ff’s sufi would not he Tholappala Charlu v 
Venkata Charlu , I L. K , 19 Mad 02, Srinivna v. Tiruvengada, 

I. L R, 11 Mad. 450, and Hur fall v. Jeorakhan Lall,S. D A., 

N.-W. P , 314, referred to. 

Chunnu Datt Vyas v. Babu Nandan ... ... 527 

— — section XI — Pes judicata — Former 

'uit — Application of rule of res judicata unaffected by question 
m which court an appeal lies ] The rule of res judicata so tar as it 
relates to the retrial of an issue, refers not to the date of the com- 
mencement of the htigat.on but to the date when the Court is called 
upon to decide the issue Palhshan v, Kishan Lai , L L, R., 11 All , 

148, followed Held also that it is the competency of the Court of first 
instance to entertain the two suits which regulates the application of 
the rule of res judicata , the fact that m the two suits appeals 
may lie m different Courts does not affect the application of the 
rule. 

Bern Madho v, Indar Sahai . . . . . . 67 

SECTIONS 14, 151 , ORDER 47, RULE 

1 — Peview of judgement — Application for review in second appeal 
bised on alleged discovery of new and important evidence ] The 
High Court cannot m a second appeal entertain .an .application for 
a review of judgement based on the giound that since the disposal of 
the appeal, documentary ey deuce has been discovcied winch, u suffi- 
ciently proved, would have led the Couit below to come to a different 
finding, although, had such evidence been discovered before the disposal 
of the appeal, the Court naught have allowed the appellant to withdraw 
the appeal v ith a view to apply to the lower appellate court for a 
review of judgement on the giound of the discovery of fresh evidence. 
Panchanan Mookerjee v. Padhanath Mookerjee , 4 B. L, R., 213, and 
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Saru Kutti v Mamad, I L. E., 18 Mad, 480, referred to and 
followed. 

Nand Eishore In the matter of the petition of — * . 71 

CIVIL PROCEDURE CODE (19081 sections 47, 96, 104 ( b ), 135 (2)— Exe- 
cution of decree— Arrest— Pnmhge of exemption from arrest under 
civil proof ss Appeal ] Certain -|udgoment-debCors who had come 
from Bombay to Benares to look after an appl cation which they had 
made for the rehearing of a case decided against them ex parte, were 
arrested linger a warrant taken out by the decree holder m exeeut on 
of h s decree At the time of their arrest the -judgement debtors were 
seated m the tram at the Benares railway s at on and had taken 
tickets for Allahabad Held that the pdgement-debtois were not 
exempted from airest under section 135 of the Code of Civil Proce* „ 
dure, 1908 also that the order for their arrest was appealable as a 
decree under section 96 of the Code. In the matter of Siva Bux 
Saminth tram, T. L. R , 4 Mad., 817, not approved. Wooma, Churn 
Dhole v. Teil, 14 B. L. R , App., 13, referred to 

Ardeshir jt Framji v Kalyan Das . . . . • . 3 

section *8 "Execution of decree - Decree 

for sole upon a mortcja qed p ts*ed hef )Vp 1908 — Retrospective effect 
of Statute* ] Veld, that the right to enforce execution of a decree 
being a substantive r ght and not a mere matter of procedure sec- 
tion t8 of the Cole of Civ 1 Procedure (1 0^1 will not have the effect 
of barrmg evecu^on o f decrees wh ch were passed pr or to the enact- 
ment of the O'o^e and were havmg legrrl fo the ^ode of Civil Proce- 
dure of 1982 and to the Tnd an Limitation Act, 1877, al ve at 
the frme of its coming into foice Smithy Callander, A, O , 297, 

Philips v Eyre , L R, 6 Q. B , 1, and Roddam v Mo rley, 1 DeG-, 
and J., 1, referred to. 

Kounsila v Ishn Singh . . .. . . ..499 


— — sfctiou 53 — Execution of decree — Effect of 

previous order in execution • — Res ntdicata. ] Wheu the court execut- 
ing a decree had dec ded that the decree as it stood was incapable of 
enforcement against the ancestral property of the original debtor, 
hut could only he enforced against proper f v m the hands of the 
judgement- debtors by way of mher taucc and not by way of survivor- 
ship Held that this dec s T on was m iueh cat a between the parties 
to i he decree and was not affected by the provisions of sections 52 
and 53 of the Code of Civil Procedure, 1908. 

Collector of Shahjahanpur v Kunj Behari Lai . . 210 


section 115 — Order qrantmq an application 

for Dave to sue m forma pauperis — Remnon] Held that no 
application in revision will he to the High Court from an order 
granting an application for leave to sue in formd pauperis . Harsa - 
r/>n Smqh v. Muhammad Roza, T L R, 4 All , 91, and Bulneshri 
Dat v Bidiadis , Weekly Notes, 1882, p 69, followed Faiz Muham- 
mad Khan v Aziz-un-nnea Weekly Notes, 1S93, p 218, Musnmmat 
Chang a v Toti Prasad , Civil Fevis on No 24 of 1910, dated May 
24th, 1910, G-hulam Sbnbhir v D marka Prasad , T L R„ 18 All., 163, 
and Debt Das v. E 7 *z Hns-m I L R , 23 All , 72, referred to 

Muhammad Ayab v. Muhammad Mahmud ... ,,, 623 


Code (1882) section 43 


order II, ru or 2j2), See Civil Procedure 


o no ^r CItDV:B rule 89 — Civil Procedure Code 

(1882) section 808— Execution of decree— Sale in execution — 
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Forfeiture of auction purchaser's deposit ] An auction* purchaser 
deposited m court Rs l,oOu out oi a total sum of Rs 2 ,oOO. Owing 
to the judgement-debtor making an appl cation to have the sale set 
aside, the auction-purchaser did not deposit the remainder of the 
purchase money The judgement-debtor’s apph cation was not accom- 
panied, as it should have been, by court fee s Lamps m payment of the 
expenses of the sale Held on rpf n ion by the auction-purchaser 
for refund of the money < ■> cu w h.m that the court would have 

exercised a proper discretion m allowing a refund as prayed, and it 
was allowed, subject to payment by the applicant of the expenses 
of the sale] 

Mathura Prasad Pande v. Gaud Shanker Das . . 360 

CIVIL PROCEDURE CODE (19£>Sj, order XXXIV, rule 14 — Usufruc- 
tuary mortgage — Possession not given to mortgagee — Suit for posses- 
sion compromised, mo? tgagee tak ing a simple money dec? ee — Sale of 
mortgaged property ] A usuiruc.uary mortgagee who had not 
obtained possession ot the mortgaged piopeiiy brought a suit for pos- 
session The suit was compromised and by consent a simple money 
decree was passed m favour ot the mongagee 

Held, that the decree being a deciee passed on a compromise, the 
mortgagee was not precluded irom bringing the mortgaged property 
to sale m execution thcieol. 

Madho Prasad Singh v. Baij Nath , Weekly Notes, 1905, p. 152, 

Hem Ban v. Bihari Oir, I. l. R, 28 All , 53 and Narsmgh Das v. 
Munna, b A L J , 731, distinguished Eai Kashi Per shad Singh v. 

Babu Dateep Nuram Sahu, 8 C W N„ 2b4, followed 

Ganesh Singh. v. Deb i oingli .. .. . . 877 

— — SCHEDULE II and SECTION 92 — Muhammadan 

late — W aqf — Public charitable trust — Dispute as to right to succeid 
as mutawalli — Arbitration j A uust for charitable purposes being 
a trust of a public character, the ught to succeed to the trusteeship 
of such a trust is not a right winch can be settled by arbitration . 
a court therefore has no juriscl co.on to entertain an application to file 
an award in such a matter under sec ..on AJ of ihe second schedule to 
the Code of Civil Proceduie, J.9U8. M“hadeo Prasad v. Bxndeshn 
Prasad, I L R. 30, All., Ib7, reierred to. 

Muhammad Ibrahim Khan v Ahmad Sa.d Khan 503 

— schedule II, sec i ion 1 — Award — Reference 

by parties interested — Defendant who did not appear not joining — 
Validity of rejermce,~\ A suit was brought against several persons, 
one of whom was a nimoi. An official oi the court v as appointed 
guardian ad Ixtem for the minor defendant, but he did not put m an 
appearance. The parties, with the exception oi the minor, applied 
to the court to refer the matters m dispute to arbitration The 
reference was made and an award was given by the arbitrators, 
wkeieby the minor was exempted lrom the plamtili’s claim. Objec- 
tions were taken to the award, but ihey were overruled and a decree 
passed in accoidance with the award, held that the rmnor, not 
having put in an appearance, nor contested the suit, w r as not a person 
interested m the matters which weie reierred to arbitration, within 
- the meaning of section I, schedule II , oi the Code of Civil Procedure, 
and his not joining in % tke reference did not invalidate it. Pitam 
Mai v. Sadxq Ah Khan , L L R, 24 *11, 229, applied. 

Ishar Das v. Kesha b Deo .. .. .. 657 

CLOG ON EQUITY OP REDEMPTION. See Mortgage 
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COMPOUNDING OFFENCE, See Criminal Procedure Uocle, sections 345 


P (2) and 439 .. «• . . • • •• 153 

COMPROMISE, 5 ee Registration .. .. .. .. 206 

CONSOLIDATION, See Mortgage .. .. .. ..651 

CONSTRUCTION OP DOCUMENT, See Act No. I of 1869, sections 13, 

16 and 17 .. * .. .. .. .. .. 227 

See Pre-emption 63, 187, 201, 261, 265, 399 

CONTRACT, See Act No. IX of 1872, sections 16 and 19A . . . . 589 


CONTRIBUTION — Attachment — Purchase of part of attached property 
by a third party who satisfies the whole claim — No right of contri- 
bution against the remainder acquired by the purchaser'] An 
attaching creditor does obtain by his attachment any charge or lien 
upon the attached proporty. Where therefore a third party purchased 
a portion of certain property under attachment and satisfied the 
whole of the creditor’s claim, it was held that the purchaser acquired 
no right of contribution as against the remainder of the attached 
property. Moti Lai V. Karabuldm , I. L R , 29 Calc , 179, Peacock 
v Madan Oopal, I. L R , 29 Calc, 428, and Miller y Lukhimam 
Leh , I. L R , 28 Calc , 419, referred to 

Lalta Prasad v Zahur-ud-dm .. .. .. 479 

Decree for costs-— Some defendants not contesting 

suit — Liability for contribution not a necessary consequence of a 
joint decree .] The meie fact that a deciee for costs has been 
made against several persons jointly will not of itself render the* 
co-defendants liable m a suit for contribution , but if one of the 
defendants pays the full amount of costs and then sues his co-defend- 
ants for contribution, he should show some equity existing between 
himself and his co-judgement-debtors making the latter liable for con- 
tribution. Lear sly v. Middleweek, L, R, 18 Ch. D., 236, referred 
to. 

Mulla Singh v. Jagarnath Smgh .. .. 585 

CO-SHARER. Liability of — See Act No XLY of 1860, section 225B . . 116 

COSTS, See Contribution .. ** .. 585 

COURT FEE, See Act No. YII of 1870, sections 5 and 12 . . , , 59 

— See Act No. YH of 1870, section 7, paragraphs (v) and (vi) 19 

■ See Act No. YII of 1870, section 7 , schedule II, clauses 3 

and 4 - . . . . . . . . . , 517 

CRIMINAL BREACH OP TRUST, See Criminal Procedure Code, sections 

182 and 531 .. .. .. .. . , 397 

CRIMINAL PROCEDURE CODE, section 110 — Security for good be- 
haviour — Order for security passed upon failure of charge of a 
substantive offence against the persons bound over ] Eight persons 
were sent up for trial on a charge of dacoity and were acquitted, and 
an attempt to prove a case against them under section 400 of the 
Indian Penal Code was also unsuccessful. Reid that these circums- 
tances were not m themselves a bar to proceedings being shortly 
afterwards initiated against the persons acquitted under section 110 
of the Code of Criminal Procedure. Alep Pramanik v. Kino-Lmveror 
11 C.W.N., 413, distinguished. y * 

Emperor t?. Raj Karan .. „ 55 

— -sections 146, 43 9^-Lefeet inform or 

written order — Jurisdiction — Revision.] Where m proceedings 
under Chapter XH of the Code of Criminal Procedure the initial 
order was defective m that it did not set forth the grounds for the 



GENERAL INDEX. 


xxxiii 


Page. 


Magistrate being satisfied of the existence of a dispute likely to cause 
a breach of the peace . but on the othei hand both parties were fully 
cognizant of the matter m dispute and there was m fact danger of a 
breach of the peace, the High Court declined m revision tp interfere 
with the Magistrate’s older. 

Ganga Saran Singh v. Bhagwat Prasad .*» ♦. 132 

CRIMINAL PROCEDURE CODE, section IN— Security to keep the 
peace — Security demanded in respect of an act which was legal , al- 
though others might thereby have been led to break the peace.~\ To 
justify an order under section 107 of the Criminal Procedure Code, the 
Magistrate must believe that the person against whom he makes the 
order is about to commit a breach of the peace or to disturb the 
pubho tranquillity or to do some wrongful act that may ocoasion a 
bieach of the pe j ce. The fact that a Muhammadan m the exercise of 
his legal right to kill covs may perhaps give offence to his Hindu 
neighbours and induce them to commit a breach of the peace is no 
ground for binding over the Muhammadan Shuhbaz Khan v. Umrao 
Fun, I. L. R., 30 AIL, 181 referred to. 

Emperor t. Muhammad Yakub ... . 571 

SECTIONS 157, 159, 476 — Police report 

by Sub-Inspector — Further investigation by Superintendent — Subse- 
quent inquiry by Magistrate — Order for prosecution of witnesses 
examined m the Magistrate' s inquiry — Act No XLV of IbbO (Indian 
Penal Code J, section 193] On the strength of a police report the 
District Magistrate ordered the Supenntendent of Police to investi- 
gate a certain case. The Superintendent made an investigation and 
came to the conclusion that the case was not a true one * but at the 
same time suggested that a magistrate might be sent to inquire into 
it. The District Magistrate accordingly deputed a magistrate of the 
first class to inquire. He made an inquiry, which resulted in an 
order for the prosecution of certain witnesses who had given evidence 
before him Held that there was no legal authority for the inquiry 
held by the Magistrate, and his order for the prosecution of the wit- 
nesses was therefore invalid. In the matter of the petition of 
Kandhaiya Lai , Weekly Notes, 1899, p. 87, and Mouli JDarzi v, 
Nauranyi Lal> 4 0. W. N., 351, referred to. 

Emperor v. Abdul Rahman . . . . 30 

sections 182 and 531— -Jurisdiction — 

Place at which consequence of act ensues — Criminal breach of trust — - 
Act No. XLV q/1860 ( Indian Penal Code ) , section 408.] One M. 
was employed as an agent by a firm m Mirzapur Goods were entrust- 
ed to him for sale m various districts m Lower Bengal, and from 
time to time, as he sold goods, he remitted money to his employers at 
Mirzapur. When called upon to furnish account he offered to 
furnish Rs. 500 as a deposit, but did not submit any account. 

Held that the Courts of Mirzapur had jurisdiction to try M for 
whatever offence he had committed arising out of the above transac- 
tions Queen-Empress v. O'JBrien , I L. R , 19 All., 411, followed 

Emperor v. Mahadeo . . . , . . 

SECTIONS 195, CLAUSE (1) (c) AND (3) 

Sanction to prosecute — Abetment of offences of forgery and perso- 
nation committed not tft the course of judicial proceedings’] The 
offence or offences m which seotion 195, clause (1), sub-clause (o), 
read with clause (8) of the Code of Criminal Procedure requires that 
•auction should be given by a oourt with respect of documents pro- 
duced in Court must be offences committed by parties to the 

5 
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proceeding, whether the ofience be one of the substantive ofienoes des- 
cribe! m seotion 463 or punishable under sections 471, 475 or 476 
of ihe Indian Penal Code or only amounts to abetment of any such 
offences. 

Emperor v Ghansham Singh . . • • • • 

CRIMINAL 1 PROCEDURE COLE, section 128, See Act No XLY of 

1^60, section 494 . . . . * • • • • • ' ® 

sections 233 — 216, 239 — Mu joinder 

of charges — I! legality — Act No XL t r of 1860 [Indian Pen *1 Code), 
sections 403 and 4 *7.] The accused was charged and tried at one 
and the same trial foi three offences unter section 103 of the Indian 
Penal Codecommitted within a period of one year, and thiee offences 
of iorgery uodeL sect on 4C7 of the Code and was convicted and sen- 
tenced in respect of all the six offences. 

Held that th s was an illegality not covered by section 537 of the 
Code of Criminal Procedure. Subrahm xma Auyor v. Kxng-Emperor, 

I. L. R., 25 Mad., M, followed In re Bal Q-ar.gadhar TUak , I. L 
R M 33 Bom., 2 >1, retened to and discussed. 

Empeior v. Skeo Saran Lai, . . . * . . 219 

^ 1 sections 234, 2 25, 537— Act No XLV 

of i860 {Inch in Penal Codc s section 4PI A — Chaise —Mixjoindet of 
charges— ILleg >hty.] Where a person who was sent up for trial 
under sect on 477A of the Indian Penal Code was charged with hav- 
ing wilfully altered and mutilated certain accounts between the years 
1907 and 160 J, and the evidence showod that the subject-matter of the 
charge was practically five ser es of entries m certain sets of books, it 
was held that the charge so framed was bad, and the defect could not 
be remedied by section o37 of the Code of Cnm nal Procedure. Sub* 
ramama-Ayyar v, King-Emperor, I L R., 25 Mad,, 61, and Queen * 
Empress v. Mxti I al Lahxn , I. L. R., 26 Calc, 5C0, referred to. 

Emperor v. SaLm-ullah Khan . . . . .. 57 

SECTIONS 345 (2) AND 439 Revision — 

Power of High Court m revision to give leave to compound.] Held 
that the ii gh Court can m the exercise of its powers of re\ision under 
section 439 of the Code of Cnm nal Procedure give lea\ e for the com- 
position. ot an ofience under section 325 of the Indian Penal Code. 

Emperor v. Ram. Piyan .. ..15 

sections 526, 107, 117, 118— Security 

for keeping the peace — Trans fer— Jurisdiction ] Section 536 of the 
Code of Criminal Procedure enables the High Court to transfer 
criminal proceedings initiated under section 107 of the Code, once they 
have been properly instituted, to any other criminal court of equal or 
superior jurisdiction (and which otherwise would have no jurisdiction) 
and the order of the High Court will give jurisdiction to the court to 
which the case has been so transferred to make an inquiry under 
section 117 and to pass an order under section ll8. In the matter 
of the petition of Amar Singh, I. L. R., 16 All , 9, not followed. 

’ Emperor v. Wahid All Khan ... 642 

— — section 556 — Magistrate ordering 

prosecution as p~e*ident of octroi* sub-com/nvtiee — Jurisdiction—* 
Personally interested.] A Magistrate as the president of the octroi 
sub-committee of a Mun'Gipal Boird, ordered the prosecution of the 
accused, and with the consent of the accused tried tie case himself. 

Held that the Magistrate must be deemed to have been personally, 
interested within the meaning of section 55fi of the Code of Criminal 
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Procedure and was not qualified to try the case of the applicant, whose 
consent could not confer jur sd chon upon him. Emperor v. Mohan 
Laly I. L. P., 27 All 25, distinguisbed. In the metier oj the petition 
of Inayat Husain, Weekly Note^ 1699, p. 74, referred to. 

Emperor v. Bisheshar Bhattacharya ... , #J 685 

CUSTOM. See Hindu law . . . . # . . 247, 363 

- — See Land-holder and tenant .. . , „ f 125 

— - See Pre-emption . . . . . . 261, 265 399 

DECLARATION. Suit for See Act No. I of 1877, section 42 . . 316 

See Civil Procedure Code (1903', section 9 527 

DECREE — Amendment or alteration jf decree — Amendment by Subordi - 
nale Judge of hit decree after il had be en affirmed by the High Court on 
appeal — tuiu r e interest struck out of decree not being in at < or dance 
tciih judgement — Amendment limited to one daret-holdtr cf joint 
decree on appeal to High Court — Ci<il Procedure Code tl6b,2;, sec- 
lions 20 o* 2 oi/J. A pint and several mortgage decree passed by the 
court of a Subordmaie Judge under section 68 of the ‘Transier of 
Property Act (IV of 18b2), wh ch gave future interest on the amount 
decreed, was affirmed on appeal by the H’gh Court. Subsequently, 
on the application of the judgement-debtor (the respondent, who had 
deposited m the court the whole amount due under the decree, in- 
cluding future interest) the Subordinate Judge, notwithstanding 
objections by Lha decree-holders, amended his decree by striking out 
the future mterest on the ground that such interest was not m 
accordance with the judgemen , on which the decree was based. The 
decree-holders (the appellant and another who* was a transferee of the 
orig nal decree-holder*) made separate apphcat.ons to the High Court 
for revision of the Subordinate Judge's order. On the appl cation 
of the transferee decree-holder a Bench of the High Court held that 
the Subordinate Judge had no jurisdiction to amend a decree which 
had been ainrmed by the H.gh Court, and set aside his order, but 

only so far as it effected the transferee decree-holder un the appel- 

lant’s application the same Bench held' that under the circum- 
stances it was not a case m which they ought *to exercise the^r discre- 
tionary power of revision.- 

Held by the Judicial Committee that if the order of amendment 
was without jurisdiction as altering a decree after it had been 
amended on appeal, the alteration was equally meffec'ual in the ap- 
pellant s ca*e- as m the case of the other decree- bolder, and should 
not have been allowed to stand, and, the appeal 'was therefore decreed. 

Bri j bfora n v Tejbal Bikram.Bahadur . . . . 295 

——Joint — for costs. See Contribution •• ... IM 585 

DEFINITION (Arms). See Act No. Nl of 1878, section 4 .. .. 152 

: See Act (Local) No. II of 1901, seotions 74, 75 and 76 .. 458 

DIRHAM. See Muhammadan Law .. .. *. .. 167 

DIVORCE. See Act No. IV of 1869, seotion 3 .. .. 203 

DOWER. See Act No. VII of 1889, sections 4 and 7 . . . . 335 

■ See Muhammadan law .. ... ..167, 477, 551, 563 

ESCAPE FROM' LAWFUL CUSTODY. See Act No. XLV of 1830, sect* . 

tion 225B •* •• •• . . ., *, 116 

ESTOPPE U See Landlord and tenant * . . . I, 218 

EVIDENCE— lletereal by appellate court of decision as to genuineness of, 
do c ume nts — J Evidence taken en commiooion to that first court had not 
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the usual advantage of seeing and hearing witnesses— Suit by head 
of family and owner of impartible rag to recover immovable property 
reverting to raj on failure of objects for which it was given as 
maintenance.'] In tins appeal from the dec feion of the High Court 
in Pateshan Partab Nai am Singh v. JRudra Naraxn , I L. B , 20 
All., 528, their Lordshipb of the Judici 1 Committee agreed with the 
view of the High Court that the plaintiff (respondent) was entitled 
to succeed so far as his claim was based on the sipurdnuma, which, if 
genuine, was decisive of the case , and without dissenting from their 
opinion' on the point of law as to the competency of the appellate 
court under the circumstances to add a party aficr the period of 
limitation for the suit had expired, attumed the finding as to the 
genuineness of the sipurdnama and warasatnama aim dismissed 
the appeal. 

Imdad Ahmad v. Pateshri Partap Naram Smgh . . 241 


EVIDENCE. See Act No. XLV of 1860, section 7d . . *51 

* — Ses Act (Local) No. II of 1901, section 201 (3) . . . . 4 27 

Set Act No. Ill of 1907, seotion 43 (2) . . . . 547 

See Adoption . . . . • • • * 104 

- - — See Hindu Lair •• .. .. ..364 

See Land-holder and tenant . . . . . . 135 

See Muhammadan Law . . .. .. .. 345 


EXECUTION OF DECREE, See Act No. XV of 1877, schedule II, article 

179 (4) . . • • *• • • ..257 

.. . See Civil Procedure Code (1882), seotion 230 136 

. See Civil Procedure Code (1882) section 234 404 

, See Civil Procedure Code (1882), aeotion 244 321 

_ — . Sea Civil Pioceduie Code (1882), sections 

244,283 .. .. .. .. .. .. 129 

# £ ee o 1Y1 i Procedure Code (1882) section 308 380 

— , See Civil Procedure Code (1908), sections 

47, 9b, 104 (6), 135 (2) .. .. .. .. 8 

— — — , See Civil Procedure Code (1908), section 48 499 

. See Civil Procedure Code (1908) seotion 68 210 

FRAUD. See suit to'sefc aside decree . . * . . . . . 146 

GIFT. See Hindu law .. .. .. *, 176, 582 

GUARDIAN ad litem. See Minor .. 287 


HINDU LAW — Adoption — Custom — Custom of adoption among Jains \n 
United Provinces — Adoption of marn.d man — ■ Proof of custom.] 

Held ( affirming the decision of the High Court) that- a custom set up 
that “ among the JainB adoption is no religious ceremony, and that 
under the law or custom there is no restriction of age or marriage 
among them ’ ’ was established by the evidence. 

In this oase the adopted son was a married man and was of the 
same gotra a? his adoptive father. 

Rup Chand v. Jambu Prasad ,, .. 247 


■ Custom — Family custom in derogation of ordinary MitaJc - 

shara law governing the parties— Proof of custom— Wajib-ul-arxes 
— Fatties x n case m which there was no instance of custom ever 
having been observed — Entries showing » contradictory views and 
wishes of individuals rather than fact of esHstenss of a custom J 
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In a family of Ahban Thakurs in Oudh the respondent took possession 
on the death of his full brother of a share of an estate called Deokalia. 

The appellant, step-brother of the respondent and of the deceased, 
sued for a moiety of the share of the estate winch had belonged to the 
deceased on the ground that by a custom m the family a step-brother 
was entitled to succeed equally with the full brother, supporting his 
case wholly by wajib-ul-arzes made 30 years before surf, the entries in 
which were admittedly made by the settlement officials after in- 
quiries from the members of the family then living, and were duly 
attested and signed. The Court of the Judicial Commissioners found 
that, though there was no rebutting evidence, no instance was 
adduced m which the alleged custom had ever governed the devolu- 
tion of the property, and that besides the entries as to the custom the 
wajib-ul-arzes contained other entries m which contradictory views of 
the parties who attested them were expressed, and which afforded 
internal evidence against the existence of the alleged custom, and 
held that the entries in the wajffi-ul-arzes were not, although 
unrebutted, sufficient proof of a custom m derogation of the ordinary 
Mitakshara law . 

Held (affirming the decision of the Judicial Commissioner) that 
no class of evidence was more likely to vary m value than that of 
wajib-ul-arzes — Muhammad Imam Ali Khan v. Husain Khan , I. L. R., 

25 Calc., 81 , L. R., 25 I. A,, 161, and Parbati Kunwar v. Chandarpal 
Kunwar, I. L. R., 31 All., 457 , L. R., 36 I. A., 12,— and whereas 
here it seemed probable that the entries recorded connoted the views 
of individuals as to the practice they would wish to see prevail- 
ing rather than the ascertained fact of a well-established oustom, 
the Judicial Commissioners rightly attached weight to the fact that 
no evidence at all was forthcoming of any instance m whioh the 
alleged custom had been observed. 

Anant Singh v. Durga Singh . ..362 

HINDU LAW — Hindu widow — Gift made by Hindu widow with con- 
gent of ntdiT reversioners — Suit by more remote reversioners to 
set aside the gift.] A gift by Hindu widow, who succeeded to the separ- 
ate estate of her deceased husband, of such estate is not valid and does 
not create a title which cannot be impeached by the remoter rever- 
sioner because it has been made with the consent of the nest reversioner. 
Ramphal v. Tula Kuan , I. L. R., 6 AIL, 116, followed. Bajrangt 
v. ManoJcarnxJca Balehsh Singh, I. L R., 30 Ail., 1, distinguished. 

Ran i AnundKoeri v. The Court of Wards, L. R., 8 I A., 14, refer- 
red to. 

Bakhtawar v. Bhagwana . * . . . „ . * 1Y6 

Joint Hindu family — Alienation by father — Lawful family 

necessity— ^Second marriage of member of the family — Marriage m 
the atura form,] The first marriage of a member of Hindu joint 
family is a lawful family necessity for which an alienation of family 
property will be justified. Sundrabai v. Shivnaray ana, I. L. R., 32 
Bom., bl, followed. Every second marriage, however, is not a legal 
necessity. But where a Hindu’s wife died while he was 28 years of 
age leaving a son about 9 years old at that time, and he married a 
second time and for that purpose alienated family property. Held 
that the alienation under the circumstances was for lawful necessity 
and was binding on the son. 

Per Richabds, J. — Bearing m mind that this ( asura ) form of 
marriage is quite common and that the purchase of a bride in this 
sense is quite common, it cannot be held that the money whioh was 
tfcised was not part of the expenses of a legal marriage. 

Bh&giratlii v. Jokhu Earn Upadhia . . 575 
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HINDU LA.' Vi-Joint Hindu Family— Family joint before annexation 
of Qudh — Confiscation of and grant by Government to person who had 
been a member of joint family — Whether subject of grant is self - 
acquired or joint — Separation by one member , effect of — 2 Burden of 
prooj.] Bet ore the annexation of Oudh two estates, Bohra and 
Sherpur, (the latter being about one-third of the two together) 
belonged to an undivided Hindu family consisting of thiee brothers. 

The estates wer£ confiscated on the annexation of the province, but 
shortly afterwards the Sherpur estate was granted by the Govern- 
ment to the eldest of the three brothers (the other two being minors) 
who was the head and manager of the fam-ly, the grant being 
expressed to be “ by way of favour and award and not in considera- 
tion of proprietary right ” In tins appeal the appellants’ (plaintiffs’) 
oase in a suit for a half share of the self-ac]u ted property held by the 
eldest brother at his death, whether it was two-thirds or one-third of 
Sherpur, depended on whether the estate granted was the self-aoquired 
property of the gtantee, or the joint property of the three brothers. 

The appellants represented the second of the ihree brothers (who had 
separated himself m IS- *5 atter a quarrel wnh his elder brother, 
taking a third share of the property), and the respondent was the 
third brother. The court of -the Judicial Commissioner (reversing the 
decision of the Subordinate Judge) held on the evidence and circums- 
tances of the case, and the inferences to be drawn as to the intention 
of the Government in making the grant, and from its teims and the 
conduot of the parties, that ihe estate granted was the jonfc property 
of the three brothers up to the time when the second brother separa- 
ted , that the other two brothers remained joint until the dedh of 
the eldest brother m 1859, when the respondent became entitled by 
BurViVorsh p to two-thirds of the property , and that the ap[ ©Hants 
had altogether failed to prove that the eldest brother died entitled to 
either two-th rds or one-third of the Sherpur estate as separate 
property. That court consequently dismissed the suit, and the 
Judicial Committee on appeal affirmed that decision. 

Eedar Nath v, Ratan Singh .. ** 415 

MitaJcshara - Joint Hindu family — Agreement entered into 

with one member of the family - Suih member competent to sue without 
joining other trembtrs.'] Where a contract is entered into on behalf 
of a joint family business by a member of the family m his own name, 
it is not necessary that any members of the joint family other than 
those who entered into the contract should be parties to the euit 
brought thereon. GopH Das v. Badri Hath, I. L. R., 27 All., 361, 
followed. Agacio v. Forle 14 Moo., P. G. 160, JBungsee Singh 
v. Soodtst Lall, I. L R, 7 Calc., 739, and Han Vasudev Kimat 
v. Mahadu Dad Garda , I. L. R., 20‘ Bom , 435, refeirad to. Sham- 
rathi Singh v Kisian Prasad, I. L. R.,29 All., 311, distinguished. 

Durga -Prasad v. Damodar Das M 183 

M*ta1cshara~ Joint Hmdu family— Mother's share on parti- 
tion— Sir idhan— Sucre ssionJ] Held that according to the Mitak- 
shara, the share which the mother m a jomt Hmdu family obtains 
after the death of the father, on partition of the joint family property 
between the mother and the sons, becomes the mother’s stridhan y 
which devolves on her death upon her own he rs and not upon the 
heirs of her husband. Chhiddu v Haubat, I. L. R., 24 AIL, 67, and 
Gambhir Singh v. Malcradihuj, A. L. J., 673, followed. ’ Sheo 
Shankar v. Debt Sahai, I. L. R., 25 All., 468, distmgu shed. 

Debi Mangal Prasad Singh t>. Mahadeo Prasad Singh 268 

* Mitaleshara— Partition — Self -acquired proper ty—lGaius 
pf sound*— Astrology— Eefrmnfs made by unaided tfforii vnthovi 
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detriment to the family property. ] In a joint Hindu family gov- 
erned by the Mitakshara one of the sons obtained certain elementary 
education in astrology from his father, but no money of the 
family was expended on that education. While still quite young th s 
son cease 1 to live with the rest of the famdy , continued his studies 
in astrology on his own account, and ultimately managed by the 
exercise of his skill as an astrologer, to acqu re a considerable sum of 
money without detriment to the family property. Held that this 
money was h s self-acquisition and could not properly be regarded 
as belonging to the Joint famdy. 

Katyayana’s definition of “ acquisition through learning which 
is not part cipable ” cited m the Mitakshara [I. 4, 8 ] is not exhaus- 
tive, hut illustrative merely. L^chmin Kuar v. D»b i Prasad, I L. R., 

20 All., 435, and Pauliem Valno Chetty v. Pauhcm Soar yah Chetty , 

I. L. R , 1 Mad , 252, referred to 

Durga Dat Joshi o. Ganesh Bat Joshi . . . , 305 

HINDU LAW — Hitakshara — Succession — Competition between uncle of 
the half b'ood and the son of an uncle of the whole blood.'] Held that 
according to the Hindu law of the Mitakshara school an uncle of the 
half blood succeeds m preference to the son of an uncle of the whole 
blood, the former being nearer m propinquity than the latter Sula 
Singh v. Sarajraz Kunwar, I. L. R , 19 All., 215, distinguished. 

Ke-ri v, Ganga Sahai .. .. .. ♦. 541 

Mitakshara - Succession — Samanodakas — Bandhus — Cause 

of action] Samanodakas are those who participate m the same 
oblations of water and include descendants from a common ancestor 
more remotely related than the thirteenth degree from the propositus. 

A seer’s son is only a bandhu A samanodaka is a nearer hen to a 
deceased Hindu than a bandhu and Will exclude the latter. Where 
therefore B was in the thirteenth degree from the common ancestor 
L and D were in the fourteenth degree from him and B’s widow 
executed a deed of compromise declar ng that after her death D 
would become entitled to the possession of B’s property, held that 
this gave no cause of action to B’s sister’s son fm a su t for declara- 
tion of title and cancellat'oo. of the deed. Bai Devkore v. Amntram 
Jamiatram , 1 I L. R., 10 Bom., 372, referred to. 

Ram Bir an Ru t>. EL xml i. Prasad .. . , .. 594 

Mitakshara — Succession — Daughter's daughter's sons — • 

Bandhu ■> — Alienation by Hindu widow — Legal necessity] Held 
that under the Mitakshara law a daughter's daughter’s son is a 
bandhu , and in the absence of any other heir is entitled to succeed to 
the estate of the last owner. Ajudhia v. Pam Sumer Mistr, I, L. R„ 

31 All., 454, followed. 

Bam- Phal Thakui v. Pan Mati Padam .« .. 640 

S'ridhar — Succession — ■ Property acquired by adverse 

possession] Where a Hmlu female acquires a title to property by 
means of adverse possession, such property becomes her stridhaiu and 
descends as such to her heirs. Brig I<i(tur Bahtdur Singh v. Panes 
Jan In Koer , L R., 5, 2 A., 1, and Mohim Chunder Sanyal v. Kashi 
Kant Sanyal I, 0. W. N„ 161, followed. 

Kanhai Ram v . Musammat Amn , * . . • • 189 

Sul cession— Unchasfitj/ of to* dow no bar to- her right of 

su( cession to her son] There is no authority for holding than a 
Hindu lady who after he - husband’s death has wa*ted and then 
gone tu live with another man is thereby excluded from inheritance 
to the estate left by her son. 

Dal Singh t, Musammat Dini 
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HINDU LAW — Succession — Religious endowment — Hallataoharya Go- 
saint.'] Held that where there is a dedication of property by a 
private individual for religious purposes, m the absence of any proof 
of disposal or direction by the dedicator, the trusteeship will vest m 
the latter’s heirs. 

Held also that as regards temples belonging to the Ballavacharya 
Gosain sect the ordinary rule of succession of the Hindu law does 
not apply , but the success on is regulated by special customs. 

In the present case a custom set up by the plaintiffs by which a 
daughter’s sons were entitled to the succession was held not to have 
been established. Gosami Sri Qridhanji v. Romanlaljt Gossami, 

I. L. R., 17 Gale., 3, Hajah Muttu Ram dmga Setupaii v. JPerta- 
nayagum Filial, L. R, I A., 209, and Snmati Janoki Debx v Sri 
Gopal Acharjia, L. R., 10 1. A., 32 , 1. L. R., 9 Gale., 766, referred to. 

Mohan Lai ji v Madhsudan Lala .. .. .. 461 

Widow's estate — Gift by a f (male to Tier daughter — Riqht 

of daughter's heir— Acceleration of estate .] The widow of a sonless 
separated Hindu, in possession as such of her husband’s property 
made a gift thereof m favour of her daughter. The donee predeceased 
the donor, and the donor remained m possession of the property the 
subject of the gift. Held that no action by the donee’s heir to 
recover possession would lie during the donor’s lifetime. Bhupal 
Ram v Lachma Kuar t 1 1. L. R , 11 All., 253 referred to. 

Rup Ram v. Musammat Rewati . *. ... 582 

AV ill — Validity of bequest to complete a temple and xnstal 

an idol. J Held that a bequest to complete the building of a temple 
which had been commenced by the testator and to mstal and main- 
tain an idol therein is a valid bequest under the Hindu Law. 
Bhupati Nath Smntitxrtha v. Ram Lai Moitra , 14 C. W. N., 18, 
followed. 

► Mohar Singh v. Het Singh . . . . . . 337 


' See Aot No. IX of 1872, section 68 .. .. 325 

See Act (Local) No. H of 1901, section 22 , , . , 314 

See Givil Procedure Code (1682), section 234 . . , , 404 

HINDU WIDOW. See Act No. XY of 1856, seotion 2 . . . . 489 

See Act No. XV of 1877, section 19 ; schedule IT, arti- 


cles 120 and 148 

See Hindu Law 


ILLEGALITY. See Criminal Procedure Code, sections 233—236, 339 
__ _ Criminal Procedure Code, sections 234, 235, 53 £ ~ 

INJUNCTION. Suit for — See Civil Procedure Code 1908), section 9 
INSOLVENCY, See Act No. IH of 1907, section 15 

- See Act No. HI of 1907, section 43 (2) 


33 

176, 582 
». 219 


JAINS. See Hindu Law 
JOINT HINDU FAMILY. See Aot No. IX of 1872, seotion 68 

- — See Civil Procedure Code (1882), section 234 

1 - - ri ■ See Hmdu Law 

JURISDICTION. See Act No. IV of 1869, section 8 

See Aot No. XH of 1887, seotion 21 

— See Aot (Local) No. 1 of 1900, seotion 147 


57 
527 
645 
547 
247 
325 
404 

183, 253, 806 , 415, 675 
*• .. 208 
222 
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JURISDICTION. See Civil Procedure Code, 1908, section 9 .. . . 527 

Sec Civil Procedure Code (1882), section 583 • . 79 

— See Criminal Procedure Code, sections 145, 439 .. 132 

■ See Criminal Procedure Cole, sections 182 and 531 . . 397 

See Criminal Procedure Code, section 526, 107, 117, 118 642 

See Criminal Procedure Code, section 556 . . . o85 


LAND-HOLDER AND TENANT — 'Right * of tenant occupying a house 
in theabadi — Custom —Evidence — -Nature of evidence requisite to 
prove custom — Second appeal] The High Court, m second appeal, 
has jurisdiction to consider the evidence given m support o£ an alleged 
custom and to determine whether or not that evidence is sufficient 
m point of law to establish the custom set up. Ha shim Ali v. Abdul 
Rahman, I. L R , 28 All., 69^, and Ram Bilas v. Lai Bahadur , 

I. L. R., 30 All., 311, followed. 

Girraj Singh v. Hargobmd Saha i .. .. *. 125 

— See Act (Local) No. II of 1901 ; 

sections 74, 75 and 76 .. .. .. .. 458 

— Denial of lessoi's right to sue — 

Estoppel.] Held that a tenant who had taken a lease from one of 
several trustees was not competent to denv his lessor’s right to sue 
alone for the rent, Musnmmat Burma v Torah Ally , 3 Wyman, 14, 
and Jamarayan Bosev. Kadimbim Djsi, 7 B. L R., 723, referred to. 


Kesho Das v. Maksudan Das . , . . 213 

LIMITATION. See Act No. XV of 1877, section 19 .. .. 51 

— — • See Act No. XV of 1877, section 19 , schedule IT, articles 

120 and 148 .. .. .. .. .. 33 

— — - — See Act No XV of 1877, schedule II, articles 2, 61, 62 

and 120 .. .. .. .. 491 

See Act No. XV of 1877, schedule II, article 85 ..11 

_ See Act No. XV of 1877, schedule H, articles 91 and 141 . . 392 

See Act No. XV of 1877, schedule II, articles 134, 148 . . ICO 

■ See Act No XV of 1877, schedule II, article 179 (4) . . 257 

— See Adverse possession . . . . , . 329 

— See Civil Procedure Code (1882), section 230 . , .. 136 

See Civil Procedure Code (1882), section 234 .. 404 

“ MAHAL. ” See Pre-emption .. .. .. . . 35 L 

MAINTENANCE- See Taluqdar, Rights of— .. * .. 92 

MARKET. See Act (Local) No. Ill of 190 1 , sections 56, 86 . . 193 

MARRIAGE. See Hindu Law .. .. .. 575 

See Muhammadan Law . . . 345, 410, 477 

MESNE PROEITS See Civil Pioceduie Code (1882), section 583. . . . 79 


MI NOR — Representation of minor — Appointment of guardian ad litem — 
Absence of affidavit as required by section 456 of the Code of Civil 
Brocedure (1882) — Suit by minors to set aside proceedings — ■ Civil 
Brocedure Code (1882) section 443 ] Where an order was made by 
court; appointing a person guardian ad litem on behalf of certain 
minors in a suit m which a decree was duly made against them, 
Held, m a suit by the minors on attaining majority to set aside the 
decree and a sale m execution thereunder, that the absence of an 

a 
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affidavit such as is required by the provisions of section 456 on the 
Civil Procedure Code (Act XIV of 1882) at the time the application 
for the appointment of a guardian was made, was not sufficient to 
render the proceedings illegal and void as against the minors on the 
ground that they were not properly represented therein. Walian v. 

Ranke Behan Tershad Singh, I. L, R, 30 Calc., 1021 , L. R., 30 
I, A t , 182, followed. 

The order being on the record, the presumption was, in the absence 
of evidence to the contrary, that everything was regularly and pro- 
perly done. 

Munnu Lai v. Q-hulam Abbas * . * . 28? 


MINOR. See Act No. IX of 1872, sections 11, 64, 65, 70 . . , . 25 

See Act No IX of 1872, section 68 . . . . . . 325 

See Act No XV of 1877, schedule II, articles 91 and 141 [ . . * 392 

MIS J CINDER of causes of action, See Pre-emption . . , . 14 

. of parties, See Pre-emption . . . . . . 14 

M1TAXSHARA. See Hindu Law . . . . . . 183, 451, 494 


MORTGAGE — Redemption-* Clog on the equity of redemption- Two 
mortgages — Covenant to discharge the second mortgage before the frst 
— Consolidation .] Under a covenant contained m a mortgage of the year 
1867 the mortgagees took possession of the mortgage property. Sub- 
sequently the mortgagor took a further advance from the mortgagees 
and gave them a second mortgage on the same property m which they 
covenanted that they would pay off the amount due on the second 
mortgage before redeeming the first. Held, on suit by the mortgagors 
to*redeem the mortgage of 1867, that this was an admissible covenant 
and not a clog on the equity of redemption. Bhartu v Dalip 
Weekly Notes, 1906, p 278, distinguished. Muhammad Abdul 
Bamid v. Jairaj Mai, Weekly Notes, 1906, p 267, inferred to. 

In second appeal the plaintiffs mortgagors were allowed to amend their 
plaint so as to include a prayer for redemption of both the mortgages. 

Brij Lai Singh v, Bhawani Singh ... 


- Two mortgagees advancing money 


- . equal shares — Dis- 

charge of debtor by one not binding on the other mortgagees One 

of two mortgagees who have advanced the mortgage money equally 
cannot give a good discharge for the entire mortgage debt without 
the consent of or reference to his co-mortgagees. Manzur Ah v 
Mahmud'Un-nisa, I L R , 25 All., 155, followed. JBhup Sin ah v* 
Zam-ul-Abdm , I. L. R., 9 All., 205, and Barlar Maranv 
Goundan , L L. R., 20 Mad., 461, distinguished. **mana 


Ram Chandra v. Goswami Rajjan Lai 

— See Act No. 'IX of 1872, section 74 

■ — See Act No, XV of 1877, schedule II, articles 134, 148 

— See Act No IV of 1882, section 72 

— See Act No. IV of 1882, section 74 

— See Act No. IV of 1882, section 83 

— See Act No IV of 1882, section 101 

— See Act (Local) No. II of 1931, sections 19 and 20 

— See Act (Local) No. II of 1901, section 2a 

— See Civil Procedure Code (1882), section 13 .. 

— See Civil Procedure Code (1882), sections 13, 43 

— See Civil Procedure Code (1908), order XXXIV, rule 14 . 
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MORTGAGE. See Pre-emption .. • * *7 • ♦ 45 

MUHAMMADAN LAW — Dower — Present value of the dirham.'] The 
money value of ten dirhams m India is something between three and 
four rupees. Sughra Bibi v Musa Bibi , I L R., 2 All , 573, referred 
to. 

Asma Bibi v Abdul Samad Khan .. <•» « a 167 

— Dower — Bight of widow to remain m possession 

of property of her husband — -Such right heritable .] The right of 
a Muhammadan widow who has entered into possession of her hus- 
band’s property peacefully and without fraud m lieu of her dower 
debt is a heritable right, and her heirs are entitled to remain m 
possession until the debt is satisfied. Aziz-ul-lah Khan v. Ahmad 
Ah Khan , I. L. R , 7 All , 358, followed. Amanat-un nissa v. Bashir - 
un-nissa , I. L. R., 17, All , 77, doubted. Mussumat Bebee Bachun v. 

Sheikh Hamid Hossem, 14 Moo. I. A., 377, Mahomed Ussud-ool-lah 
Khan v. Mussumat Q-hasheea Bebee , 1 Agra, 150, Mussimut 
Kummur-ool- nissa Beg \im v. Mahomed BLussun, 1 Agra, 287, Mussamut 
Wahid-un-mssa v. Mussamut Shubratun, 6 B L. R., 54, Ahmad 
BLossem v. Mussamut Khodeja, 10 W. R , C. R., 359, Syud Bazayet 
Hossein, v. Looli Chund , U. R., 5 I. A , 211, Ah Muhammad Khan v. 
Aziz-ul-lah Khan, I. L. R., 6 All., 50, Aguba Begum v. Nazir Ahmad , 

Weekly Notes, 1890, p. 115, Kadi Ah v. Akbar Ah, I L. R., 20 All., 

262, and Muzajfar Ah Khan v. Barbati, I, L. R., 29, All., 640, 
referred to. 

Ah Bakhsh v Allahdad Khan ... ... 551 

Dower — Bights of widow m possession m lieu of 

dower — Proof of consent of husband or heirs not necessary ] A 
Muhammadan widow to whom dower is due who enters into posses- 
sion of her husband’s property on his death is entitled to hold the 
estate against the other he rs until her claim to dower is satisfied, 
subject to her liability to account for the profits which she may 
receive while so in possession. It is not necessary for he r to show 
that the deceased husband or his heirs consented to her getting into 
possession. Amanat -un-nissa v. Bashir -un-nissa, L L, R., 17 All., 

77, dissented from. Mussumat Bebee Bachun v. Sheikh Hamid 
Hossien, 14 Moo., I. A , 377, Ameer-oon-mssa v. Moorad-oon-mssa , 6 
Moo., L A., 211, and Amam Beg am v. Muhammad Kanm-ullah, 

I. L. R„ 16 All., 225, referred to. 

Ramzan All Khan v. Asghari Begam ... Ml 563 

Marriage — Absence of direct evidence of 

marriage — Presumption of marriage— Long cohabitation— Effect on 
such presumption of alleged mfe having been a prostitute when 
brought to alleged husband’s house — Acknowledgement of woman as 
wife — Marriages of daughters to respectable men ] In this case 
the appellant’s 'success depended on his proving his status as the 
legitimate son of his parents. 

/ Held by the Judicial Committee (upholding the decision of the 
Judicial Commissioner’s Court) that there was no evidence of mar- 
riage between them, and the presumption of marriage which might 
have arisen from their prolonged cohabitation did not apply because 
the mother before she was brought to the father’s house was admit- 
tedly a prostitute. 

Instances of alleged acknowledgment by the father of the mother 
as his wife, a$d the fact that two 6f the appellant's sisters, who 
were m the same case as to their legitimacy as he was, were married 
to respectable men with due formalities, were held, tinder the 
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oicums Dances, insufficient 4o affect tlie question favourably for the 
appellant 

Ghazanfar All Khan « Kaniz Eafeima . . . . . . 345 

MUHAMMADAN LAW— Marriage — Agreement by father-in-law of 
bride to pay annuity to her m consideration of her man iage to his 
son Kh arch-* pan dan ” — “ Tin money ” — Tight to sue of person 

not party to agreement — Agreement onbehalf of minors — Refusal to 
lire with husband — Unconditional agreement to pay allowance ] In 
accordance with an anangement made between the defendant and 
the father of the plain ufi (then a minor) on the occasion and m 
consideration of her manage wnli the defendant’s son (also a minor), 
the defendant executed a document wheieby he agieod to “ continue 
to pay the sum of Rs 500 a month m poipctuiry ” to the plaintiff for 
her “ pandan (betel nut) expenses ” &c iiom the date of the mar- 
riage, 1 e., from the date of her reception,” and made the payment of 
the allowance a charge on certain immovable pioperty specified m the 
agreement The phi x ft 5 ' i zerf into hei husband’s house took 
place m It'" 5 1 1 ' ■ u .*t d , nie lived togothei till 1896, when 

owing to differences she left her husband s home and resided else- 
where, when the defendant stopped the payments In a suit to 
recover an ears of the allowance Reid (afinmmg the decision of the 
High Court) that the plaintiff, though not a party to the agieement, 
was entitled m equity to enfoice her claim 

Tweddle v. Atkinson , 1 B. and S. 393, distinguished as being an 
action of assumpsit and decided on a lule of common law inapplicable 
to the circumstances of the piesent case, m which the agieement 
specifically charged immovable property with the payment of the 
allowance, and the plaintiff was the only person beneficially entitled 
under it. 

In India and amongst communities circumstanced as were 
Muhammadans, among whom marriages were contracted for minors 
by parents and guaidians, serious injustice might be occasioned if the 
common law doctrine were applied to agreements or arrangements 
entered into m connexion wnli such comiacis. 

Reid also that the allowance for “ kharch-i-pandan, ’ ’ though 
having some analogy m its nature to the English “ pin-money/ ’ 
stood on a dffferent legal footing ansmg from difference m social 
institutions. It was a personal allowance to the wife, over the 
application of which the husband had little or no control, nor were 
there obbgations attached to it as was the case with “ pm-monoy ” 
m England On the terms of the agreement here the payment of 
the allowance was unconditional, and under the circumstances the 
fact that the plamtiff had left her husband’s house and refused to 
live with him did not bar her from recovering it, 

Khwaja Muhammad Khan v. Husaim Begam .. . , 410 

-Marriage- Rower— Act No, XVIII of 1876 

( Oudh Laws Act ) ] R t ld that the meie fact that a marriage was 

celebrated m Lucknowq the parhes being afterwards domiciled m the 

province of Agra, was not sufficient to arhhonze a coin 1 m the pro- 
\mce of Agra to apply to a suit brought, b} lire wife against the heirs 

her deceased husband for reco\ery of her, dower the provisions of 
the Oudh Laws Act, 1876. Zaken Begum v. Salma Begum, I. L. R., 

19 Calc., 689, followed. 1 

Rukia Begam v Muhammad Kazim 

See Act No I of 1877, section 42 . . 

— Act No, VII of 1889, sections 4 and 7 


.. 477 

.♦ 631 
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MUHAMMADAN LAW. See Civil Procedure Code (1908), schedule II 

and section 92 . . . . . . . . . . 503 

See Pre-emption *. .. 567 

MUNICIPAL BOARD See Act No. XV of 1S77, schedule II, articles 2, 

61, 62 and 120 .. .. .. v ..491 

See Act (Local) No I of 1900, section 147 . . 620 

NECESSARIES. See Act No. IX of 1872, section 68 . . . . 325 

OCCUPANCY HOLDING. See Act (Local) No II of 1901, section 20 . . 628 

— — . See Act (Local) No. II of 190R section 22 . . 314 

“ ORDER.” See Act (Local) No. H of 1901, sections 176 and 177 ... 373 

PARTIES. See Civil Procedure Code (1882), section 368 .. 301 

Joinder of— See Civil Procedure Code (1882), section 30 .. 284 

to suit. See Act No IX of 1872, section 45 .. .. 638 

to suit. See Hindu Law . . . . . . . . 183 

PARTITION — Appeal — Appeal against preliminary decree after passing 
of the final decree .] After the passing of the final decree m a suit 
for partition, no appeal Will lie which does not challenge the final as 
well as the preliminary decree. Mackenzie v. Nar Singh Sahai , 

I. L. R , 36 Calc., 762, followed. Uman Kunwan v Jarbandhan t 
I. L. R., 30 All., 479, distinguished. 

Kuriya Mai v. Bishambhar Das . . . . . . 225 

Suit for partition of family property — Subsequent suit 

by one defendant against ancther for declaration of title-*Res judi- 
cata ] Where a suit for partition, to which all the members of the 
family are parties, has once been finally decided, it is not competent 
to a party defendant to such suit to reopen the questions thereby 
determined m a fresh suit for a declaration of right as against a co- 
defendant. Sheikh Ehoorthed Hosstin v Nubbee Fatima , I. L. R , 

3 Calc., 551, Dost Muhammad Khan v. Said Begam, I. L. R , 20 All., 

81, Assan v Fathumrra, I L. R , 22 Mad., 494, and Ashidbai v. 

Abdulla JBCaji Mahomed , I L R., 31 Bom., 271, referred to. 

Parsotam Rao Tantia v. Radha Bai . . . . ♦ . 469 

. See Act (Local) No. IH of 1901, sections 111 and 112 . . 523 

See Civil Proceduro Code (1882), section 396 319 

See Hindu law . . . . • . • . 305 

— See Pre-emption . . . . . . . . 567 

PARTNERSHIP. Snit foi dissolution of , See Act No. VH of 1870, 

section 7 , schedule II, clauses 3 and 4 . . . . . . 517 

See Act No. IX of 1S72, section 45 . . .. 638 

PAYiCENT INTO COURT. See Act No. IV of 1881, section 83 . . 142 

PENALTY, See Act No. IX of 1872, section 74 . . . . . . 448 

PENSION, See Act No. XXm of 1871, section 6 . . . . . . 148 

“PERSONALLY INTERESTED.” See Cimnnal Procedure Code, section 

556 .. .. .. .. .. ..635 

POWER OP ATTORNEY. See Act No. Ill of 1877 r section 33 .. 179 

PRACTICE. See Act No. Ill of 1907, section 15.. .. ..645 

See Adoption.. .. .. ... M 104 
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PRE-EMPTION — Civil Procedure Code (1882), sections 41, 45 — Mis- 
joinder-— Two .sales to same vendee— Suit in respect of loth sales — 
Joinder of vendors as defendants .] Of the four owners of undivid- 
ed shares in imm ovable “property three sold their interest in the 
property, and the fourth sold his interest separately at a later date to 
the ^ame vendee. A pre-emptor sued for pre-emption on the basis of 
both these transactions, impleading as defendants the vendors and 
rival pre-emptor as well as the vendee. Held that the suit was not 
bad lor misjoinder of either causes of action or parties. Bhagwaii 
Prasad Oir v. Bindeshri Gir , I. L. R., 6 All., 106, dissented from. 

Kalian Singh v. Gur Dayal, I. L. R., 4 All., 168, referred to. Held 
also . that the vendor is not a necessary party to a suit for pre-emption; - 
Hira ZalY. Bum Jas , I. L. R., 6 All., 57, Lok Singh v. Balwan Singh , 
liVeekly Notes, 1903, p. 239, and Bam Sarup v. Sital Prasad , I. L. R., 

26 AU*j 549, referred to. 

Harbans Tiwari v. Tota Sahu . . . . . . 14 

: ■ Myhammadan law — Partition after sale hut lefore 

decree— Effect on suit.] The plaintiff sued for pre-emption of zamindari 
property, basing his claim upon the Muhammadan law and the fact 
that he was a co-sharer in the property sold. After the suit, but before 
decree, the property was partitioned and the plaintiff and the vendors 
became owners of different mahaU. Held that the plaintiff was no 
longer , after the partition had been completed, entitled to a deoree for 
pre-emption. 

Tafassul Husain v. Than Singh ... .. r ... 567 


— Pre-emption a. right of substitution, not of re-pur- 
chase— Vendor not competent to mortgage property liable to pre-emp- 
tion so as to bind pre-emptor .] The right of pre-emption being a 
right of substitution rather than a right of re-purchase, the vendee of 
property which is subject to a right of pre-emption cannot defeat 
the pre emptive right by subsequently mortgaging the property and 
thus force the pre-emptor to take the property subject to a mortgage 
so created. Gobind Dayal v. Inayatullah, I. L. R., 7 All., 775, 
referred to. Serb Mai v. Hukam Singh, I. L. R., 20 All., 100, Narain 
v. Parbat Singh, I. L. R., 23 AH., 247, and Deo Dat v. Ram Autar, 

I. L. R;, 8 All., 502, distinguished. 

Kamta Prasad v. Mohan Bhagat .. .. 45 

Suit instituted after decrees passed in favour of 

other' pre-empt or s — Plaintiff no party to former suits - Suit main- 
tainable. Held that where a pre-emptor having a suporior right of 
pre-emption brings h:s suit '.within limitation, the fact that decrees 
have been made B yi favour of other pre-emptors, the plaintiff not being 
a party to the suits in which such decrees were passed, will be no 
obstacle to the success of the suit. 

Abdur RazzaTc v . Mumtaz Husain , I. L. R., 25 All., 334, distin- 
guished. S erh Mai v. Hukam Singh , I. L. R., 20 All., 100, AUahdad 
KhawY. Abdul Hakim, S. A. No. 724 of 1906, decided April 12th, 

1907, „ and Muhammad Latif v. Gobind Singh 9 1. L. R., 5 All,, 382, 
referred to. 


Raj Narain Lai Dunia Pande 


340 


~ — —~Z — Suit for pre-emption— Act Ho. XV III of 1876. 
( udh Laws Act) section 9, clauses (IV and (2) and proviso as to 
drawing lft-A.it No. XVII of 1876 (Oudh Land RecenuV Act)- 
Mahal definition of*~ u Co- sharer in sub-division of tenure in 
which property in suit was comprised ” Co-sharer in whole mahal .”1 

At the summary settlement of Oudh the taluq in which the property 
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in suit (three villages and two pattis or parts of villages) was 
comprised was settled with the father of the first respondent as taluq- 
dar, but at the regular settlement m 1864 he came to a comprom se 
with two other claimants by which he took half the taluq as superior 
proprietor, and the other half was assigned m equal shares to the 
other claimants, who were his relatives, in under-pro$rietaiy right, 
they paying the Government revenue plus 10 per cent, to the taluq- 
dar and being jointly liable to him in respect of the same as rent. 

One of these two died childless and his share devolved upon the 
other one, and on the death of the latter both shares descended to the 
appellant (his son) and the second respondent (his grandson)*. 
Between these two m 1898 a partition took place under which the " 
three villages and the two, pattis were assigned to the second respon- 
dent, and a decree and mutation of names was made m accordance 
with the p^rf't’on, ffiP no separate engagement was made for pay- 
ment of l i Oj\i rimu in revenue m respect of the property so 
assigned. In 1902 the second respondent sold the property m 
question to the first respondent, who has succeeded his father as 
taluqdar. In suit by the appellant against the respondents claim- 
ing the right of pre-emption under section 9 of the Oudh Laws Act 
(XVIII of 1876). Held (affirming the decision of the majority of the 
Court of the Judicial Commissioner) that the meaning attributed to 
the term “ mahal ” m the judgement of the officiating Judicial Com- 
missioner (Mr. Charmer), namely, “ any parcel or parcels of land 
which have been separately assessed to, or are held under a separate 
engagement for, the revenue and for which a separate record or 
rights has been prepared,” was the proper meaning of the word m 
the Oudh Laws Act ; and therefore, although the seoond respondent 
and the appellant may have been jointly liable to the first respondent 
for the Government revenue plus malikana as the rent of the villages 
and pattis assigned under the compromise of 1864, they were not 
at the date of the sale to the first respondent oo-sharers m any sub- 
division of the tenure m which the property m suit was oompnsed 
(under clause 1 of section 9), or the whole mahal (under clause 2 of 
that section). 

The appellate court in India found that the appellant and the 
first respondent had an eqnal right to pre-emption of the two pattis, 
and that under the proviso to section 9 they must draw lots to 
determine which of them should be entitled to exeicise the right, 

This being done the right to puichase fell to the first respondent, and ' 
the appellant consequently lost the right to pre-empt. 

Sheora j Kunwar tn Harihar Bakhsh Singh . • . . 351 

PRE-EMPTION — Wayib-ul-arz — Construction of document— Custom or 
contract ] The pie-emptive clause of a wajib-ul-arz ran as follows — 

“ Aiyandn jari rahhna rawaj shafa ha ham Jco manzur hai Held 
on a construction of the wajib-ul-arz that it denoted a record of 
custom and not of contract. Tasadduq Husain Khan v. Al i Hutam 
Khan , Weekly Notes 19CS, p 121, distinguished. 

Hazari Lai v. Durga Prasad . . . . . , 187 

Wagib-ul-arz — Construction of document — Contract or 

custom ] The pre-emptive clause of a wajib-ul-arz ran as follows — 

“ Koi muqCdm i haq shafa ha dair nahi hua • aiyanda ho yarn 
rahhna haq shafa Tea ham ho manzur hai ” Held on a construction 
of the wajib-ul arz that these words did not denote a record of a 
custom hut merely of a contract to take effect m the future. 

Tasadduq Husain Khan v. Ah Husain Khan , Weekly Notes, 

1908, p. 121, followed. Hazari Lai v. Dutga Prasad , I. L. R , 32 All., 

187, distinguished. 

Kanchan Singh v. Mam Ram • • •« •• 201 
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PRE-EMPTION — Wajib-ul arz - Custom or contract — Partition of 

village — Separate wajib-uharzes— Change in the language] A 
village, originally undivided was first partitioned into several mahals 
with a sepaiate settlement wajib nl-aiz for each. Subsequently one of 
these mahals was subdivided into two and fresh wajib-ul-arzes were 
framed for these two mahals One of these new mahals was m turn 
divided into t vfo, but no fresh wajib-ul-aizes were then framed The 
wajib-ul-arzes framed at the first and second partition difieied inter se 
as to then conditions relative to pre-emption. Held that there was 
evidence only of a contract for pre-emption, which, so far as the two 
last formed mahals were concerned, had ceased to exist even before the 
expiry of the term of the settlement. 

Pran Sukh v. Salig Ram . . . . • • • • 261 

Wajib-ul-arz — Custom or contract — Construction of 

document.'] The wapb-ul-arz of an undivided v llage gave a right of 
pre-emption, first, to a near co-sharer (husadar kanb) and then to 
a co-sharer m the village fhnsadar deh ) Subsequently the village 
was divided by perfect partition. No new waj ib-ul-.it/ \,as framed. 
Property situated m one of the new mahals was sold to a stranger, 
and a suit for pre-emption was brought by sharers m one of the other 
mahals, claiming as hissadaian deh. 

Held by Stanley, 0. J — That the plaintiff was entitled to pie- 
empt, notwithstanding the partition, end that the words hisscdar deh , 
as us ed m the wapb-ul-arz, meant a sharer m the village 

Balganjan Singh v Kalka Singh , I L. R , 22 All 1, distin- 
guished Sahib Ah v Fatima Bibi, I. L R , 32 AH , 63, Mithu Lai 
v Muhammad Ahmad Said Khm, Weekly Notes 1899, p 19, Abdul 
Mai v Nam Singh , I L R, 2u All , 92, Motee Sahv. Musammat 
Goklee S D A , N-W P , Vol I, 506, Gokul Singh v. Mannu Lai, 

I. L R., 7 All , 772, Abbas An v. Ghulam Nabi , Weekly Notes, 1891, 
p. 134, Mata Dm v. Mahesh Prasad, Weekly Notes, 1882 p 100, Ram 
JDm v. FohTcar Singh .1 L. R., 27 All, 553, Auseri Lai v. Ram 
JBhajan Lai , I L R , 27 All, 602, and Qovmd Ram v Masih*ullah 
Man, I. L R., 29 All 295, referred to. 

Meld, by Banerji, J — That the plaintiff pre-emptor could not 
pre-empt after the partition of the village as, although he was a sharer 
m the village, ho was not a co-sharer of the vendor, and tnat the 
words hissLdar deh as used ini the wapb-ul-arz meant a co sharer of 
the undivided village for which the wajib-ul arz had been prepared 
Lalganjan Singh v Kalka Singh , I L R , 22 All , followed. Janki 
v. Ram Raftap, I. L R , 28 All , 268, and Abdul Mai v Nam Sxngh , 

I. L. R., 29 All., 92, refeired to. 

Ron v. Jiwan Ram . . . . . . . . 265 

q Wajib-ul-arz— Construction of document — Custom or 

contract .] The wajib-ul-a»z of a village m the Saharanpur distnet 
contained the following declaration on the part of the co-sharers — ■ 

“ Whereas a neW settlement of our village from July 1860 to 1890, 
for a period of 30 years, has been made on a revenue of Rs 484 
annually, therefore the agreement of us proprietors and lambardars is 
that till the term of this settlement and m future till the completion 
of the next settlement we shall lemam bound and carry out — ,” the 
reference intended being presumably to subsequent clauses of the 
document In a later wapb-ul-arz of 1295 Pasli, the parties stated , — 

“ In regard to the remaining customs of the village the waub-ul-arz 
of 1267 Pash should be referred to ” 

Meld that the wapb-ul-arz of 1267 Pash recorded a contract and 
not a custom, and that contract had expired with the settlement for 
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which it was entered into. Maratib Husain v. Alam Alt, Weekly 
Notes, 1907, p. 285, and Pudh Singh v. Q-opal Mai, I. L. R„ 80 
All., >544, followed. - 

Asa Ram v . Kanhaiya Lai . . * . * * 399 

PRE-EMPTION - Wajib-ul-arz— Interpretation — Perfect partition— Ho 
new wajib-ul-arz framed '« Malik an deh.”] The determination of an 
alleged right of pre-emption must' depend upon the partioular oir- 
cunjstances of each oase and the evidence adduoed in support "of the 
pre-emptive right. 

A village was divided by perfeot partition into several mahals, but , 
no new wapb-ul-arz was prepared. The wajib-ul-arz framed before 
partititkop was headed “ H akuTc hissadaran bdkhtcdh’a : rights of co- 
sharers inter se ” and gave the right'of pre-emption (1) to co-sharers 
m the Ichata (2) to the proprietors of the path and (3) to the proprie~ 
tors of the village ( mahlcan deh). Plaintiff was a co-sharer in a 
different mahal'from that in which the vendor was a co-sharer. Held 
that the heading of the wajib ul-arz limited the meaning of the 
expression “ malilcan deh ” to proprietors who were co-sharers with a 
vendor, between whom and the vendor a common bond subsisted, and 
as the plaintiff was not a co-sharer m the same mahal with the 
vendor, she had no right of pre-emption. 

Janlci v. Ram Partap Singh , I. L, R., 28 All., 286, Sardur Singh , 
v. Ijaz Husain Khan t I. L. R., 28 All., 614, and G-obmd Ram v. 
Matih-Ullah Khan, f. L. R , 29 All., 295, distinguished. JDalganjan 
Singh v. Kalka Singh 1 1. L*. R., 32 All., 1, followed. 

Sahib Ah v. Patima Bibi. , . . . • . . 63 

See Act No. YII of 1870, section 7, paragraphs (v) and 

(vi) . . . • . . .. * . • • 19 

— Decree for . See Civil Procedure Code (1882), section 

368 .. .. .. J .. 801 

PRELIMINARY DECREE. See Act No,' YII of 1870, schedule H, clauses 

8 and. 4 ' • • • « •• ♦ • •• *• 517 

PRESUMPTION. See Act No. XLV of I860, section 76 . . . . 451 

See Act (Local) No. II of 1901, sections 74, 75 andJ6.. 427 

— S_e e Muhammadan Law . . . * • * 345 

PRIMOGENITURE. See Act No. I of 1869, sections 8 and 22, sub-section 

(11) r •* •• •• •• 599 

PRINCIPAL AND AGENT. See Civil Procedure Code, sections 215A and 

216' .. .. •• •• *• •• 525 

PRIOR AND SUBSEQUENT MORTGAGEES. See Act No. IV of 1882, 

* section 74 .. .. .. .. •• • • 138 

See Civil Procedure Code 

(1882), sections 13, 43 . . .. .. . . • • 110 

PROCEDURE. See Act No. XLY of I860, section 494 . . . . 78 

See Act No. IE of 1907, section 43 (2) . . , . 547 

See Criminal Procedure Code, seotions 157, 159, 476 • • 80 

1 See Minor. . .. .. .. .. 287 

PROPITS, Suit for . See Adverse possession . . . . 389 

RECEIVER. See Act No. XV of 1877, section 19 . . . . * . . 51 

REDEMPTION of mortgage . See Civil Procedure Code (1882), section 31 215 

-V See Mortgagee « . • . • . 312, 651 
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REGISTRATION. See Act No. IN of 1877, section 33 . . . . 179 

. See Act No, IV of 1869, section 3 . • . . 203 

RELIGIOUS ENDOWMENT. See Hindu Law . . ..461 

RELINQUISHMENT OF CLAIM. See Civil Procedure Code (1882) 

section 43 .. .. .. .. .. .. 625 

RE-MARRIAGE. fSee Act No. XV of 1856, section 2 . . . . 489 

“ RESIDE.” — See Act No. IV of 1869, section 3 . . . . . . 203 

RES JUDICATA. See Act (Local) No. II of 1901. section 199 . . 8 

, „ See Civil Procedure Code (1882), section 13 . . 215 

— See Civil Procedure Code (1882), seotions 13, 43 .. 119 


See Civil Procedure Code (1882), seotions 13, 525 and 


526 *« »• •• • • ** •• 

See Civil Procedure Code (1908), section 11 .. 

See Civil Procedure Code (1908), section 53 

Partition •• .. .. 

RESTITUTION. See Civil Procedure Code (1882), section 583 

REVERSIONER. See Act No. IV of 1882, chapter 6, II section, clause (a) 

, See Hindu Law 

RE VIE V OF JUDGEMENT. See Civil Procedure Code (1908), sections 
14 151 , order 47, rule 1 

REVISION. See Civil Procedure Code (1908), section 115 

See Criminal Procedure Code, sections 145, 439 . . 

, See Criminal Procedure Code, seotions 345 (2) and 439 

SANAD. Construction of See Act No. XXIH of 1871, section 6 . . 

SANCTION TO PROSECUTE. See Criminal Procedure Code, section 195, 
clauses (1) ( c ) and (3) . . . ; 

SECOND APPEAL. See Civil Procedure Code (1908), sections 14, 151 ; 
order 47, rule 1' . . . . . . , . ' * 

SECURITY FOR GOOD BEHAVIOUR. See Criminal Procedure Code, 
section 110 . . . . . . # 4 # 

SECURITY TO KEEP THE PEACE. See Criminal Procedure Code, 
section 107 .. .. * 


484 

67 

210 

469 

79 

81 

176 

U, 

71 

623 

132 

153 

148 

74 

71 

65 

571 


See Criminal Procedure 

sections 526, 107, 117, 118 
SELF ACQUIRED'PROPERTY. See Hindu Law 
SIR LAND. See Act (Local) No H of 1901, seotions 19 and 20 
STAMP. See Act No II of 1899, sections 27, 64 (a) 

■ - ■ See Act No. H of 1899, section 62 (1) (5) . . 

STATUTES. Construction of . See Civil Procedure Code (1908) 

tion 48 .. .. ' 


Code, 

.. 642 

..305, 415 
.. 383 

.. 171 

.. 198 

seo- 

.. 499 


STRIDHAN. See Hindu Law . . # „ ^ 

SUCCESSION. See Act No. I of 1869, sections 8 and 22, sub-section (11) *599 

, See Act (Local) No. H of 1901, section 22 . . . • 314 

See B^ndu Law . . . . 155, 189, 253, 461, 541, 694, 640 

SUI ar f tXg?^d°m document ' Aot No> XY of 1877 - ***** n. 

* * * * • • •• •• 392 

for profits. See Adverse possession J s . . 
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SUIT to enforce an agreement. See Muhammadan Law . . . . 410 

in formd pauperis. See Civil Procedure Code, section 115 .. 623 

— — to recover money alleged to have been illegally levied as a tax. See Act 

No. XV of 1877, schedule II, articles 2, 61, 62 and 120 . . .* 491 

to set aside a decree on the ground of fraud — Personal service not 

effected — Conduct of plaintiff.] The mere fact that' the personal 
service of a summons has not been effected on a defendant will not 
render the proceedings against him absolutely abortive. But where the 
non-service is due to the fraudulent conduct of the plaintiff m the 
suit and others acting with him, and a decree is thereby obtained 
such deoree may be set aside as fraudulent. Muhamed Gulab v. 
Muhamed Suleman. See I. L. R., 21 Calc., 619 followed. 

Tika Ram Daulat Ram *, *. ». 145 

-PARTIES to — . See Civil Procedure |Code, (1832), section 30 ' .. 284 

VALUATION of See Aot No. XII of 1887, section 21 . . 222 

TALUQDAR. Rights of — Payments by relatives of faluqdar holding sub - 
proprietary rights on his estate — Pules framed by British Indian 
association ofOudh for inaxnterar.ee of such relatives — Basis of 
calculation of such payments in second “'and third generations — - 
Jurisdiction of Bent Court ] The question between the parties to 
this appeal was as to the true construction of certain rules framed in 
1867 by the British Indian Association of Oudh, and agreed to by the 
taluqdars, making provision (inter alial for maintenance for the 
relatives of the latter holding sub-proprietary rights on their estates 
The portion of the rules applicable was as follows : — This class will 
remain m possession of what they actually had at annexation “ rent- 
free ” during their lifetime, but subject to the payment in the 
second generation of 25 per cent, to the taluqdar, and m the third 
50 per cent., and will not have transferable rights If such persons 
pay the Government revenue plus 10 per cent, to the taluqdar they 
will have heritable rights m addition.” 

PC eld (affirming the decision of the Court of the Judicial Commis- 
sioner) that the bulk sum on which the percentages were to be 
calculated was the «* assumed rental ” which formed the basis for 
the ascertainment of the Government revenue payable by the taluq- 
dar (the Government revenue being half the (C assumed rental ”). 

This construction had the advantage of giving a fixed basis for 
calculation, which was greatly in the interests of the taluqdars with 
reference to the charges on the property, and enabled all parties 
concerned to understand, year after year, and to forecast, their 
exact financial position. Payments of 25 and 50 per cent, respec- 
tively on the “ gross rental ” demandable in each particular year, 
together with 10 per cent, m the sense of the rule (as contended for 
by the appellant, the taluqdar), besides being made on a varying 
basis, might exceed not only the Government revenue but the 
entire receipt of rental actually obtained for particular years, reduc- 
ing greatly the rights of the relatives in possession as sub-proprietors 
and rendering precarious their piovision for maintenance. A con- 
struction which would bring about such results was not warranted on 
a sound reading of the terms of the maintenance provisions. 

The additional sum of 10 per cent, payable to the taluqdar (at any 
rate by the third generation) for the provision for maintenance of 
a heritable character might, under the circumstances that the 
payments to the taluqdar might not be regular, and 'that in any 
view the taluqdar* s responsibility to the Government for the revenue 
was full and direct whether he received suoh payments or not be 
considered as a reasonable commission or insurance, and had 
accordingly been sanctioned m the rules under construction as well 
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as by tbe rules regarding sub-settlement a nd other subordinate 
rights of property m Ou&h scheduled in Act XXVI of 1866. s * h 
The Court of Wards, who jrepreBented the appellant during his 
minority, made, on account of maintenance, certain payments to 
the respondent to which the appellant objected. The Court of the 
Judicial Commissioner declined to ’open up 'that matter m the pre- 
sent suit, holding that “ it is not within the province of a Bent 
Court to determihe whether the maintenance was or wa3 not pay- 
able ” , and their Lordships of the Judicial Committee were of 
opinion that that was a right decision, 

Nawab Ali Khan v. Wahid Ah 


TALUQDAR. See Act No. I of 1869, sections 8 and 22, sub-section (11) . . 599 

TAXATION. Powers of of Municipal Board. See Act No. XV of 1 877, 

schedule n, articles 2, 61,* $2 and 120 . . , . ♦ . 491 

TAXING OFFICEa See Aot No VII of 1870, sections 5 and 12 . . . . "59 

TRANSFER OF PROPERTY. See Act No. IV of 1882, chapter II, sec- 

tionh, clause (a) ‘ .. .! .. .. 88 

TRANSFER. See Criminal Procedure Code* sections 526, 107, 117, 118 .. 642 

UNDUE INFLUENCE. See A ct No. IX of 1875, sections 16 and 19A . . 589 
WAJEB-UL-ARZ. See Hindu law .. *. . • 863 

See Pre-emption • . . . 63, 187, 201, 261, 265, 399 

WAQF. See Act No. I of 1877, section 42 . . . • . . 631 

See Civil Procedure Code (1908), schedule H and seotion 92 503 

WILL. See Act No. 1 of 1896, sections 13, 16 and 17 . . . . 227 

See Hindu law .. .. .. ♦. .. 337 
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Before Sir John Stanley , Knight , Chief Ju st ice, and Mr. Justice BurJcitt . 

BALDEO PRASAD (Defendant) v. UMAN SHANKAR (Plaintiff) 

AND OTHERS (DFFENDANTS).* 

Act No. IV of 1882 {Transfer of Property Act), section 101 — Bnor and eub* 

tequent mortgaged — Purchase of mortgaged property by prior mortgagee — « 

Suit for sale by subsequent mortgagee . 

Meld that a prior mortgagee who had m the exercise of a right of pre-emp- 
tion purchased the property mortgaged to him had a right to he repaid the 
money due m respect of his mortgage before a subsequent mortgagee could 
bring such property to sale m execution of a decree on the mortgage held by the 
latter. 

In this case one Baldeo Prasad, the holder of a usufructuary 
mortgage of the year 1891, in the exercise of a right of pre-emp- 
tion purchased the mortgaged property, which had been sold by 
the mortgagor in 1902. In 1905 one Uman Shankar the holder' 
of a subsequent simple mortgage of the 11th August 1902 brought 
a suit for sale on his mortgage. Baldeo Prasad set up the defence 
that Uman Shankar was bound to pay to him the amount secured 
by his prior mortgage of 1891 before he could obtain a decree for 
sale. This defence was accepted by the court of first instance 
(Subordinate Judge of Farrukhabad), which gave the plaintiff a 
decree subject to his repaying to Baldeo Prasad the amount of 
the mortgage of 1891. On appeal, however, the District Judge 
modified the decree by removing this condition. Baldeo Prasad 
appealed to the High Court. 

Babu Jogindro Nath Chaudhri and Munshi Oulzari Lai, 
for the appellant. 

* Second Appeal No. 1059 of 1905, from a decree of H. W. Lyle, District 
Judge of Farrukhabad, dated the -8th August, 1905, modifying a decree of Raj 
Hath Rrasad, Subordinate Judge of Farrukhabad, dated the 13th May, 1905/ 
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Babu Durga Charon Banerji and Dr. Satish Chandra Sa- 
nerji , for the respondents. 

Stanley, C. J., and Burkitt, J.— This appeal arises out of a 
suit for sale on a mortgage of the 11th of August 1902, executed by 
the defendant Debi Din to secure ajsum of Rs. 1,400. There was 
a previous usufructuary mortgage of the year 1891 in existence at 
the date of this mortgage, by which a principal sum of Rs. 1,000 
was secured in favour of the defendant Baldeo Prasad. On the 
20th of October, 1902, the mortgagor Debi Din sold his equity of 
redemption to one Girdhari Lai for a sum of Rs. 1,800, of which 
amount Rs. 800 was paid in cash, and Rs. 1,000 was left in the 
hands of Girdhari Lai to satisfy the mortgage debt of Baldeo 
Prasad. Baldeo Prasad was a co-sharer in the village, and as 
such was entitled to pre-empt this sale, and he sued for pre-emp- 
tion and obtained a pre-emption decree. Upon pre-emption he 
paid Rs. 800 to the vendor and retained Rs. 1,000, portion of the 
purchase money, in satisfaction of his own prior mortgage of 
1891. The plaintiff in the present litigation is the holder of the 
second mortgage, and as such instituted the suit out of which this 
appeal has arisen on the 3rd of January 1905 to recover his debt 
by sale of the mortgaged property. The defendant Baldeo 
Prasad set up the case that he is entitled to hold up the mortgage 
of 1891 as a shield against the plaintiff's claim and that the 
plaintiff cannot have a sale without paying the amount of the 
earlier mortgage-debt. The court of first instance in a carefully 
written judgment decided in favour of the defendant Baldeo 
Prasad and held that he was entitled to rely on the prior incum- 
brance. On appeal, however, the learned District Judge has 
taken a different view of the rights of the parties and held that 
the puisne incumbrancer is entitled to a sale of tbe property dis- 
charged from the prior mortgage. We are at a loss to understand 
the reasoning by which he arrived at this conclusion. Section 101 
of the Transfer of Property Act, which only embodies the law 
as it existed previously upon this subject, protects a purchaser, 
as the purchaser here, against the claims of puisne incumbrancers, 
where, holding a prior mortgage, he has purchased the mortgaged 
property. It provides that where the owner of a charge, or other 
incumbrance on immovable property, becomes absolutely entitled 
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to that property, the charge or incumbrance sh&ll be extinguished 
unless he declares by express words or necessary implication that 
it shall continue to subsist, or, as is the case before us, such conti- 
nuance would be for his benefit/ It was clearly for the benefit 
of Baldeo Prasad when he became the absolute owner of the pro- 
perty that his prior charge should be kept alive, *and how the 
lower appellate court came to hold that the property which he 
purchased could be" sold at the instance of a puisne incumbrancer 
without any regard to the earlier incumbrance we are at a loss 
to understand. We think that the decision arrived at by the 
learned Subordinate Judge upon this question is entirely correct. 
We therefore allow the appeal, set aside the decree of the District 
Judge, and restore the decree of the court of first instance with 
costs in all courts. 

Appeal allowed . 


Before Mr. Justice Banerji and Mr . Justice Tudball , 
ARDE3HIRJI FKAMJI and anotheb (Judgment-debtors) v. KALYAN 
DAS (Decbee-holdeb).* 

Civil Procedure Code , (1908), sections 47, 96, 104 (5), 135 (2) — j 'Execution of 
decree — Arrest —Privilege of exemption from arrest under civil process— 
Appeal* 

Certain judgment-debtors, who bad come from Bombay to Benares to look after 
an application which they had made for the rehearing of a case decided against 
them ex parte , were arrested under a warrant taken out by the decree-holder in 
execution of his decree. At the time of their arrest the judgment-debtors were 
seated in the train at the Benares railway station and had taken tickets for Alla- 
habad. Held that the judgment-debtors were not exempted from arrest un der 
section 135 of the Code of Civil Procedure, 1903 ; also that the order for their 
arrest was appealable as a decree under section 96 of the Code, In the matter 
of Siva Bux Savuntharam (1) not approved, Wooma Churn Dhole v. Teil (2) 
referred to. 

In this case an ex parte decree was passed against the appell- 
ants, who- were residents of Bombay, by the Subordinate Judge of 
Benares on the 8th of January, 1909, They applied to have it 
set aside, and the application was heard on the 22nd of March 
1909. They came up to Benares from Bombay for the purpose 
of this application, and having arrived on the evening of the 21st 

* Execution First Appeal No. 95 of 1909, from a decree of Maula Bakhsh, 
Subordinate Judge of Benares, dated the 29th of March 1909. 

j[l) (1831) I. L. R„ 4 Mad., 317. (2) (1375) 14 B, L. R„ App., 13. 
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1909 put U P the d&k bungalow, whence they went to court on the 
Abdeshirji ' nex ^ ^- a y* Their application was dismissed on the same day, 
Framj* and they, after leaving the court, returned to the dak bunga- 
Kii/zan Das. low. There they packed up their luggage and proceeded to the 
railway station, and were seated in the train when they were 
arrested in execution of the ex parte decree which they had that 
day failed to get set aside. The Subordinate Judge found on the 
evidence that they had tickets to Allahabad when arrested. They 
preferred objections to the order oi arrest and contended that 
the arrest was contrary to the provisions of section 135, clause 
(2) of the Civil Procedure Code (Act Y of 1908 The Sub- 
ordinate Judge disallowed their objections, and they appealed to 
the High Court against that order. 

Dr. Tej Bahadur Sapru , for the respondent, raised a prelimi- 
nary objection that no appeal lay from the order complained of, as 
clause (h) of section 104 of the Code of Civil Procedure fAcfc V 
of 1908) prohibited an appeal from an order directing the arrest 
of any person in execution of a decree, but this objection was 
overruled. 

Dr. Satish Chandra Banerji , (Babu Satya Chandra MuJcerji , 
with him) for tlm appellants, contended that the appellants could 
not be arrested while returning from court to Bombay, from 
which place they had come. Bombay was their ordinary place 
of residence, and the privilege given by section 135 continued 
until they reached there. They had not stayed at the dak bunga- 
low for any length of time. Ttieir stay there was merely for 
the purpose of their case. On return from court they stopped 
there only to pick up their luggage ; In the matter of Siva Bux 
Savuntharam (1). 

The protection must be effective. They were bond fide 
returning home to Bombay. They wished to proceed vid Allah- 
abad for the sake of convenience ; they would not forfeit 
their privilege by doing so ; In the matter of Soorendro Nath 
Boy Chowdhry (2). 

Dr. Tej Bahadur? Sapru , for the respondent. 

The omission of the word home ” or “ place of residence ” 
in section 135 is deliberate. If the contention' of the other side 

•W (1881 > b U 4 Mad - 317. (2) (1S79) I. L. B., 6 Galo., 106. 
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were allowed* the result would be to reduce the law to an absur- 
dity. The object and policy of the section is in the interests of 
justice and extends only so far as the justice of the case re- 
quires ; the section confers no personal privilege. The privilege 
would avail if the judgment-debtor were going direct from the 
court to his home* The section, moreover, contemplates that the 
matter should be pending ; in this case the matter had been dis- 
posed of. 

No bard and fast rule as to the extent or duration of the 
privilege can be laid down. With reference to the facts of the 
present case, no case for the exercise of the privilege has been 
made out. 

Baherji and Tctdball, JJ. — This appeal arises out of pro- 
ceedings relating to the execution of a decree. The facts are 
briefly as follows. The respondent obtained an ex parte decree 
against the appellants on the 8th of January, 1909. The appellants 
applied to the Court to set aside the ex parte decree and to rehear 
the case. This matter came up for decision on the 27th of March 
1909. The appellants, it appears, are residents of Bombay. The 
suit was in the court of the Suboidioate Judge of Benares. 
Apparently for the purpose of looking after their case, the appel- 
lants proceeded to Benares and there put up at a dak bungalow. 
They attended the court on the 27th of March; the case was 
heard and their application was dismissed. They left the court, 
returned to the dak bungalow, and thence proceeded to the 
railway station. In the meantime the decree-holder had 
applied for execution of the decree and for the arrest of his 
judgment-debtors ; warrants were issued, and the appellants were 
arrested when actually seated in the train. They had, it appears, 
taken tickets for Allahabad, at least that is the finding of the 
court below on the evidence before it. The appellants claimed 
the privilege granted by section 135 of Act No. V of 1908. They 
pleaded that they were exempt from arrest on the ground that 
they were returning from the court to their home. This plea was 
disallowed by the lower court. Hence the present appeal. 

A preliminary objection was taken by the learned advocate 
for the respondent that no appeal lies. He relies upon section 
104 , clause (k) } of the Code of Civil Procedure, 1908 , and urges 
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Before Sir George Knox, Acting Chef Justice, and Mr'. Justice 
Richards. 

SHAHZADE SINGH ihd another (Plaintiffs) v. MUHAMMAD 
MEHDI ALI KHAN (Defendant). * 

Act {Local) No. II of 1901 {Agra Tenancy Act), section 19 9— Determination 
by Revenue Court of question of proprietary title- Subsequent suit in 
Civil Court —Res judicata . 

Held that the application of the principle that the decision of a question of 
title by a revenue court under section 199 of the Agra Tenancy Act, 1901, con- 
stitutes a res judicata m respect of a subsequent suit m pari mater id brought 
m a Civil Court, is not afiected by the fact that the Civil Court suit may bo 
beyond the pecuniary limits of the jurisdiction of the Revenue Court. 

This was an appeal under section 10 of the Letters Patent 
from a judgment of BanerjI, J. 

The facts of the case sufficiently appear from the judgment 
under appeal, which was as follows : — 

« The suit out of which this appeal arises was brought by the 
respondents for a declaration that they own plot No. 3 17, which 
is situated in the village of which the appellant is theTandholder. 
The court of firvfc instance dismissed the suit, but the lower 
appellate court has reversed the decree of that court The de- 
fendant lias preferred this appeal. The only contention raised 
on his behalf is that the matter in controversy between the 
parties in the present suit is res judicata^ in consequence of the 
decision of the Revenue Court in a suit previously brought by 
the appellant against the respondents. That was a suit for 
arrears of rent in respect of the very plot of land now in question 
and was instituted in the court of an Assistant Collector of the 
second class. The defendants to that suit, namely, the present 
plaintiffs, pleaded that they were not the tenants of the present 
appellant, but had a proprietary title in the land. The Revenue 
Court itself tried the question of title, and held that the present 
plaintiffs were tenants of the appellant. The decision of the 
court of first instance in that case was affirmed in appeal by the 
Collector. It is contended that as the question of title raised in 
the previous case was tried aud determined by the Revenue Court, 
it was a decision within the purview of sub-section (3) of section 
199 of the Tenancy Act and operates as res judicata in the 
present suit. This contention is in my opinion well founded* 


Appeal No, 15 of 1903, under section 10 of the Letters Patent, 
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When the question of title was raised in the Revenue Court, 
that court could, under the provisions of section 199, either refer 
the then defendants to the Civil Court for determination of the 
question of title raised, or determine such question of title itself. 
It is immaterial whether the court before which the question was 
raised was a court of an Assistant Collector of the first class or of 
the second class. The Revenue Court having decided the question 
adversely to the present plaintiffs, that decision must be treated 
as the decision of a Civil Court, and so far as the same question 
of title raised in the present suit is concerned, that decision 
operates as res judicata. This was the view taken by this Court 
in Salig Dube v. Deokx Dube (1) and Beni Pande v. Raja 
Kausal Kishore Prasad (2). The learned counsel for the 
respondents has ingeniously argued that the court which deci- 
ded the previous suit was not a court competent to try the pre- 
sent suit and therefore its decision cannot have the effect of 
- res judicata . He contends that the Assistant Collector of the 
second class who tried the previous suit had jurisdiction over 
suits of the value of Rs. 100 only, whereas the present suit has 
been valued at Rs. 250, and therefore the Assistant Collector 
could not be held to be a court competent to try the subsequent, 
namely the present, suit. Having regard to the provisions of 
section 199, if the then defendants had been referred to a 
Civil Court, the case would have been instituted in the Civil 
Court of the lowest grade, having jurisdiction over the suit. 
The Revenue Court, which, according to the provisions of that 
section was competent to try the suit and the question of title 
* raised in it, must be deemed for the purposes of that section, to 
be the Civil Court which would have been competent to try the 
suit if the parties had been referred to a Civil Court. This was 
held in the analogous case of a question of title determined by a 
Revenue Court under the provisions of the Land Revenue Act in 
Bar Char an Singh v. Har Shankar Singh (3). The Court of 
the Assistant Collector of the second class being thus, for the 
purposes of the suit which was before it, a Civil Court of the 
lowest grade competent to try the suit, its decision must be 

(1) Weekly Notes, 1907, p. 1. (2) (1906) L L, R„ 29 All,, 160, 

(3) (1895) I, L. R., 18 AH., 59, 
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deemed to be a decision of such Civil Court, and the present 
suit being cognizable by a Civil Court of the lowest grade, 
the decision of the Revenue Court m the former suit operates as 
res judicata. Although an appeal did not lie directly from 
the decision of the Assistant Collector of the second class to 
the District# Judge, an appeal lay to the Distiict Judge from 
the decision of the Collector in appeal upholding the decision* 
of the Assistant Collector, so that the question of title could, 
if the defendants to that suit had so chosen, have been raised 
in and determined by the court of the District Judge. In 
this view the present suit is not maintainable and the appeal 
must prevail. I accordingly allow it with costs, and setting aside 
the decree of the court below, restore that of the court of first 
instance dismissing the plaintiffs’ suit with costs in all courts.’’ 

The plaintiffs appealed. 

Munshi Gulzari Lal ) for the appellants, submitted that under 
the rulings of this Court, the latest of which was in the case of 
Lai Singh v. Khaliq Singh (1), it was laid down that the judgment 
of a Revenue Court under section 199, Act II of 1901, on the ques- 
tion of proprietary title had the effect of res judicata and section 
13 of Act XIV of 1882 would bar a subsequent suit. In order 
to apply the said principle, it had to be seen whether the court 
which decided the former suit was or was not competent to decide 
not only the particular issue of title, but also the second suit in 
which that question had been raised. The section was to be 
applied as a whole. An Assistant Collector of the second class 
had jurisdiction to try suits up to the value of Rs. 100 and there- 
fore he had no jurisdiction to try the present suit which was 
valued at Rs. 250. To hold that the judgment of the Revenue 
Court in this case barred the present suit, would amouut to hold- 
ing that the decree of a Revenue Court when acting as a Civil 
Court under section 199 of the Tenancy Act was to be treated 
as the decree of a Civil Court of the highest jurisdiction. This 
would be against all principles. He relied on Misir Raghobar 
Dial v. Sheo Baksh Singh, (2J, GoJcul Mandar v. Pudmanund 
Singh (8) and Sheikh Eassu v. Ram Kumar Singh, (4). 


(1) (1909) L L. R , 31 All., 323. 

(2) (1882) I, L. R., 9 Oalo., 439. 


(3) (1902) I. L. R., 29 Calo., 707, 

(4) (1894) I. L. R,, 16 All., 183. 
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Munshi Govind Prasad, for the respondent, was not called 
upon. 

Knox, A. C. J. and Richards, J : — We agree with the view 
taken by our learned brother in this case. The matter now 
raised has been decided more than once by this Court in the 
same way and we are not disposed to take any other view, which 
might well open a door to fraud. The appeal is dismissed 
with costs. 

Appeal dismissed. 

Before Mr .Justice Banerji and Mr. Justice Alston. 

CJEHTTAR MAL and anotheb, (Plaintiffs) v. BIHARI LAL and othebs 
(Defendants).* 

Act No. XV of 1877 ( Indian Limitation Act), schedule II, article 85— 

“ Current mutual account 91 — Limitation. 

Reid that a “ mutual* * account within the meaning of article 85 of the 
second schedule to the Indian Limitation Act, 1877, is an account of dealings 
between two parties which are such as to create independent obligations in 
favour of one party against the other. Q-anesh v. Gyann \1) and Bam lershad 
v, Marians Singh (2) followed, Bhaioan Singh v. Tika Bam (3) referred to. 

This was a suit for the recovery of a sum of Rs. 1,235-15-6 
as the balance of an account subsisting between the parties. The 
plaintiffs alleged that an account of dealings between them and 
the defendants was opened on Maghsar Sudi 9th, Sambat 1956, 
corresponding to the 11th December 1899, and that on the 13th 
of August 1901, the account was stated between the parties and 
a balance of Rs. 2,394-9-3 was struck ia favour of the plaintiffs; 
that} subsequently the plaintiffs realised Rs, 1,479-10-6 on account 
of the price of wheat sold by them for the defendants, and the 
defendants were debited with Rs. 312-14-0 on account of in- 
terest and other charges, the amount claimed being the balance. 
The defendants asserted that they had no dealings with the 
plaintiffs and denied that any ^ account was stated or that any 
sum was due by them. The court of first instance found in 
favour of the defendants and dismissed the suit. Upon appeal 

* Second Appeal Ho. 616 of 1908 from a decree of Khetra Mohan Gbose, 
Second Additional Judge of Aligarh, dated the 30th of March 1908, confirming 
a decree of Ram Ghandra Ghaudhn, Munsif of Hathras, dated the 12th of 
December 1906. 

(1) (1897) If L". R., 22 Bom., 606, (2) (19Q7J 6 0. L, J., 158, 

(3) Weekly Notes, 1896, p. 186. 
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by the plaintiffs the lower appellate court found that the defend- 
ants had dealings with the plaintiffs, but that they did not 
acknowledge their liability by stating accounts in August 1904, 
as alleged by the plaintiffs. That court accordingly affirmed 
the decree of the first court upon the ground that the claim was 
time-barred. The plaintiffs appealed to the High Court. 

Mr. G. IF. Ddlon and Munshi Jang Bahadur Lai , for the 
appellants. 

Babu Durga Charan Banerji and Munshi Gohul Prasad, for t 
the respondents. 

Banerji and Alston, JJ,— The suit out of which this 
appeal has arisen was brought by the plaintiffs appellants to 
recover from the defendants respondents Rs. 1,235-15-6 as the 
balance of an account existing between the parties. The allega- 
tions of the plaintiffs are that an account of dealings between 
them and the defendants was opened on Maghsar Sudi 9th, 
Sambat 1956, corresponding to the 11th of December, 1899 ; that 
on the ISth of August, 1904, the account was stated by the parties 
and a balance of Bs. 2,394-9-3 was struck in favour of the plain- 
tiffs ; that subsequently the plaintiffs realised Bs. 1,479-10-6 on 
account of the price of v/heat sold by them for the defendants 
and the defendants were debited with the sum of Rs. 312-14-0 
on account of interest and other charges and that the amount 
claimed was due by them. „The defendants asserted that they 
had no dealings with the plaintiffs and denied that any account 
was stated or that any sum was due by them. The court of first 
instance found in favour of the defendants and dismissed the 
suit. ' Upon appeal by the plaintiffs the lower appellate court 
found that the defendants had dealings with the plaintiffs, but 
that they did not acknowledge their liability by stating accounts 
in August, 1904, as alleged by the plaintiffs. It accordingly 
affirmed the decree of the court of first instance on the ground 
that the claim was time-barred. The plaintiffs have preferred 
this appeal, and it is contended on their behalf that having regard 
to the nature of the dealings between the parties and of the 
accounts, the suit ought to have been treated as one for the balance 
due on a mutual open and current account where there had been 
reciprocal demands between the parties, and that under article 85, 
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schedule II of Act No. XV of 1877, the claim was not time- barred. 
If what is contended for on behalf of the plaintiffs is correct, the 
account between the parties would be a mutual, open and current 
account. Upon the findings of the court below that no account 
was stated by the parties and no balance was struck, the account 
remained open, and if dealings continued between them it was 
a current account. We have then only to consider, whether it 
was a mutual account. It was held in Ganesh v. Gyanu (1), 
that <£ the dealings to be mutual must be transactions on each 
side creating independent obligations on the other, and not 
merely creating obligations on one side, the other being merely 
discharges of these obligations. The test; of a shifting balance, 
sometimes in favour of one party and sometimes in favour of 
the other, though valuable as an index of the nature of the deal- 
ings, is not by itself always decisive.” The same view was held 
by the Calcutta High Court in Ram Prasad v.-Harbans Singh 
(2). In Bhawan Singh v. Tika Ram (3) this court held that 
article 85 of schedule II of Act No. XV of 1877 applies to a case 
where the course of business has been of such a nature as to give 
rise to reciprocal demands between the parties. If, therefore, 
in this case the 'dealings between the parties were such as to 
create independent obligations in favour of one party against 
the other, the account between them was a mutual account, 
and in that case limitation would run, under article 85, from 
the close of the year in which the last item admitted or proved 
was entered in the account. It is true that in the plaint the 
plaintiffs put forward the case of an account stated ; but having 
regard to the allegation in the plaint that there was an account 
between the parties and to the further fact that the account 
produced by the plaintiffs might be considered to be an open, 
current and mutual account, the court ought to have determined 
whether the account was of that description and whether there 
was a b alance due to the plaintiffs from the defendants. This- 
was not done by the lower appellate court, although it found that 
there were dealings between the parties. We think that the 
case should go back to the court of first instance for the purpose 
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of determining whether there was a mutual, open and current 
account between the parties of the nature pointed out above ; 
whether the claim for the balance of such an account was or was 
not time-barred under article 85 of the second schedule to Act 
No. XV of JJ577, and whether any and what balance was due to 
the plaintiffs. We accordingly allow the appeal, discharge the 
decrees of the courts below and remand the case to the court of 
first instance under order 41, rule 23, of the Code of Civil Proce- 
dure with directions to re-admit it under its original number in 
the register and dispose of it on the merits, having regard to the 
observations made above. The parties respectively will abide 
their own costs of this appeal. As to other costs hitherto in- 
curred, the Court in finally deciding the suit will pass proper 
orders. 

Appeal allowed : Cause remanded. 


Before Mr Justice Panerji and Mr. Justice Alston. 

HARBANS TIWARI (Plaintiff) v. TOTA SABDJ and othebs (Defendants),* 
Civil Procedure Code (18S2), sections 44, 45— Misjoinder — Pre-emption — Two 
sales to same vendee— Suit m respect of both sales — Joinder of vendors 
as defendants. 

Of the four owners of undivided shares m immovable property three sold 
their interest m the property, and the fourth sold his interest separately at a 
later date to the same vendee. A pre-emptor sued for pre-emption on the basis 
of both these transactions, impleading as defendants the vendors and a rival 
pre-emptor as well as the vendee. Held that the suit was not bad for misjoinder 
of either causes of aotion or parties. Bhagwah Prasad Ghr v Pi ndeshri Q-ir (1) 
dissented from. Kalian Singh v. G-ur Payal (2) referred to. Held also that 
the vendor is not a necessary party to a suit for pre-emption. Hira Lai v, Pam 
Jas (3), Lolc Singh v. Bahoan Singh (4) and Ram Sarup v. Sital Prasad (5) 
referred to. 

The facts of the case were briefly as follows 
Four persons were owners of a certain property. They 
executed a sale- deed thereof, which, however, was registered on 
behalf of only three of them, as doubts arose whether the fourth, 


* Second Appeal No. 668 of 1908, from a decree of E. H. Ashworth, District 
Judge of Gorakhpur, dated the 11th of April 1908, confirming a decree of Bhawani 
Chandra Chakarvarty, Subordinate Judge of Gorakhpur, dated the 28th of 
September, 1907. 


(1) (1883) I. L. R„ 6 All., 106. (3) (1883) I. L. R, 6 All., 57. 

(2) (1881) I, L, R , 4 All., 163. (4) Weekly Notes, 1903, p. 239. 

, (5) (1904) I. L, Rj 26 All., 549, 
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Bechan Tiwari, was of age. The sale-deed was thus operative 
as regards fths of the property only. The remaining |th was 
conveyed to the same vendee by a second sale-deed executed by 
Bechan Tiwari five months afterwards. The plaintiff brought a 
suit for pre-emption of the whole property in respect of both the 
sale-deeds. He impleaded as defendants the vendee and the 
vendors respectively of both the sale-deeds, as also one Tola, a 
rival pre-emptor in respect of both the sales. The courts below 
dismissed the suit on the ground of misjoinder of parties and of 
causes of action. 

The plaintiff appealed. 

Rai Brij Narain Gurtu (for Babu Iswar Sarari ), for the 
appellant, contended that there was no misjoinder of parties'and 
of causes of action. Section 45 of the Code of Civil Procedure 
of 1882 permitted the joinder of such causes of action. The real 
defendant, the vendee of both the sale-deeds, was one and the 
same person. The vendors were only pro formd defendants and 
were not necessary parties. It was optional with the plaintiff 
to make them defendants or not. He cited Hira, Lai v. Ramjas 
(1), Lok Singh v. Balwan Singh (2) and Ram Sarup v. Bital 
Prasad (3). The vendors were not necessary parties. If the 
suit without them would not be bad, merely impleading them 
as parties would not make the suit bad for misjoinder. The 
two transactions were of the same nature ; they related to 
different portions of the same property ; the vendee was the 
same in both. Such causes of action were allowed to be joined 
together against the same defendant, the vendee ; Ambika Bat v. 
Ram Udit Pande (4), Raghwbar Dayal v. Jwala Singh (5). 
In any event the court ought not to have dismissed the suit 
altogether, but should have allowed the plaintiff an opportunity 
to amend the plaint ; Baij Nath v. Ghhowaro (6). The court 
could at any time amend the plaint by ordering that the names of 
unnecessary parties might be struck off. 

Babu Benode Behari (with him Babu Purushottam Das 
Tandan for the Hon’ble Pandit Madan Mohan Malaviya ), for 

(1) (1883) I. L. R., 6 AH., 57. (4) (1895) I. L. R., 17 AIL, 274. 

(2) Weekly Notes, 1903, p. 239. (5) (1903) L L. R., 25 All., 229. 

(3) (1904) I, L. R., 23 AIL, 549. (6) (1903) L U R„ 26 AIL, 218. 
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the respondents, contended that the suit was bad foi misjoinder; 
the vendors might be unnecessary parties, but having been 
impleaded as defendants, the suit as it stood was open to the 
objection of misjoinder/ It was too late to strike out the names 
of the vendors after the first hearing ; Abbasi Begctm v. Imdadi 
Jan (1). He further submitted that such causes of action could 
not be joined together and the suit should be dismissed ; Earbans 
Singh v. Lachmina Kuar (2). 

Banerji, and Alston, J.J. .-—This appeal arises out of a suit 
for pre-emption which has been dismissed on the ground of mis- 
joinder of parties and causes of action. The facts are these On 
the 12th of April, 1906, four persons, viz,, Raj man Tiwari, Raj 
Mangal Tiwari, Musammat Gajra and Bechan Tiwari executed 
a sale-deed in favour of the defendant Mohar Ali Khan. When 
the sale-deed was presented for registration, doubts arose as to 
whether Bechan was of full age, and therefore it was registered 
at the instance of Rajman Tiwari, Raj Mangal Tiwari and 
Musammat Gajra only. It was thus a valid sale of the fths share 
of the property owned by the three persons mentioned above. 
On the 13th September, 1906, Bechan Tiwari sold to the same 
vendee the remaining Jth share. In respect of both these sales 
the plaintiff, Harbans Tiwari, brought the present suit for pre- 
emption on the basis of custom, alleging that he was entitled to 
pre-empt the property. The defendants to the suit were the 
four vendors, the vendee, and one Tota, who had brought rival 
claims for pre-emption in respect of the two sales. The vendors 
did not contest the claim. The vendee denied the existence of 
the custom alleged by the plaintiff, but at the hearing withdrew 
that objection and admitted that the custom alleged by the 
plaintiff prevailed. Tota alone seriously contested the claim and 
he did so on two grounds ; (1) that the plaintiff had no preferen- 
tial right of pre-emption and (2) thatlhere was a misjoinder of 
parties and causes of action. The firsts plea he abandoned in the 
court of first instance and admitted' that the plaintiffs right was 
superior to his. It was also admitted that the amount of consider- 
ation mentioned in the sale-deeds was the true consideration for 

(1) (1895) I, L. R., 18 AH., 53, (2) Weekly Notes, 1883, p, 230, 
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the sales. He thus disputed the plaintiffs claim solely on the 
ground of misjoinder. This plea prevailed in both the courts 
below: hence this appeal. 

We may observe in the first place, that if there was 
a misjoinder of parties and causes of action the suit ought 
not to have been dismissed, but the court should have amended 
the plaint and allowed the plaintiff to proceed with the 
claim in respect of one of the sales. We are, however, of 
opinion that there was no misjoinder such as would be fatal to 
the hearing of the suit. Under section 45 of the Code of Civil 
Procedure, 1882, separate causes of action might properly be 
joined together against the same defendants, provided that the 
provisions of section 44 were not contravened. There is no 
question of the application of section 44 in this case. Each sale 
was a distinct cause of action as against the vendee, and, as the 
vendee in regard to each sale was the same individual, the plain- 
tiff was competent to unite different causes of action in one suit 
against the same vendee. The court below, in holding the con- 
trary, has relied upon the decision of this Court in Bhagyjati 
Prasad Oir v. Bindeshri Gir (1). This case no doubt supports 
the view of the court below, but we may observe that Mr. Justice 
Oldfield who was one of the learned judges who decided that 
case, held the contrary, sitting with Mr. Justice BrodhTtjrsT, in 
Kalian Singh v. Guv Dayal (2), and expressed the opinion that 
one suit could be brought in respect of several sales against the 
same vendee and that this procedure would be justified by the 
provisions of section 45. Iu our opinion claims for pre-emption 
in respect of more sales than one can be joined together against 
the same vendee in one suit. This would not offend against the 
provisions of section 44 and is permissible under section 45. 
Such a procedure would prevent multiplicity of actions. It is 
true that in Kalian Singh v. Guv Dayal (2) it was held that 
where there were different vendors, the result of their being 
joined together in the same suit would be a misjoinder of defen- 
dants; but in that case it was not considered whether the vendors 
were necessary parties to the suit. If the vendors were not) 
necessary parties, their being joined with the vendee was 
(1) (1883) I* L. R., 6 All., 106. (2) (1881) I. L. B., 4 All., 163. 

3 


1909 


Haebans 

Tiwaei 

V . 

tCOTA SAHU. 



19o9 


Hibbans 

Tiwabi 

V . 

Tota Sahp§ 


]g THE INDIAN LAW BEPORjlS, [VOL XXXII. 

superfluous. It was held In Lok Singh v. Balwan Singh (1), 
following Hvra Lai v. Ramjets (2), that in a suit for pre-emption 
the vendor was not a necessary party. The same view was held 
in Ram Sarup v. Sital Prasad (3). Having regard to these 
authorities, the joinder of the vendors was an unnecessary act on 
the part of 'the plaintiff and ought not to have the effect of , 
rendering the suit liable to dismissal on the ground of misjoinder. 
However, this defect, if any, could have been easily cured by 
striking out from the array of parties the names of the vendors. 
There was, as we have stated above, no substantial defence to the 
claim ; the plaintiff’s right was admitted, and there was no dis- 
pute as to the amount of the purchase money. It was only on 
the ground of the alleged defect in the frame of the suit that the 
claim of the plaintiff was thrown out. In our judgment there is 
no pretence that the adding of the vendors caused any prejudice 
to any of the parties or any inconvenience to them. The vendors 
did not appear and object to the plaintiff’s claim. It is they 
alone who could have pleaded inconvenience, but they did not 
do so. In our judgment the courts below were wrong in holding 
that the claim was bad for misjoinder of causes of action and of 
parties. There is no other question in the case, and it is clear 
that if there is no fatal defect in the frame of the suit, the plain- 
tiff is entitled to the decree which he asks for. In our opinion 
there is no such lefect. We accordingly allow the appeal, set 
aside the decrees of the courts below, direct that the names of 
the vendors defendants be removed from the array of parties 
and decree the plaintiff’s claim with costs in all courts. We 
allow the plaintiff three months from this date to pay the pur- 
chase money. In the event of his failing to pay the purchase 
money within the time fixed, the suit will stand dismissed with 
costs in all courts. 

Appeal decreed . 

(1) Weekly Notes, 1903, p. 232. ( 2) (1883) I. L. R., 6 AH., 57. 

(3) (1904) I. L. R., 26 All., 549. 
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Before Mr. Justice Sir G-eorge Knox, Mr. Justice Richards and Mr , 

Justice Alston . 

DARYAO SINGH (Plaintiff) v. BHARAT SINGH and others (Defendants).* 

Suit for pre-emption of sale of mortgaged property — Property* in possession 
of usufructuary mortgagee-* Possession not claimed— Act JSFo. VII of 1870, 

( Court Fees Act ) section 7, paragraphs (v) and (vi). 

Held that in a suit for pre-emption of a sale of land the faot that the land is 
subject to a usufructuary mortgage and immediate possession oannot be obtained, 
or is not m fact sought, does not prevent the application of section 7 (vi) of the 
Court Pees Act to the suit , but the plaintifi must pay oourt fees upon the value 
of the land computed m accordance with section 7 (v) of the Act. Ram Raj 
Teioan v. Q-irnandan Bhagat (1) distinguished. 

The facts out of which this appeal arose were as follows : — 

On the 5th December, 1906, the defendants 1 and 2 sold 
their equity of redemption in certain property to the other defen- 
dants for Rs. 20,000. The same property was usufructuarily 
mortgaged to one Uahi Bakhsh for Rs. 79,050 on 19th June, 1877. 

The plaintiff sued on 5fch December, 1907, to pre-empt the sale 
of the 3rd December, 1906, and alleged that the true sale con- 
sideration was Rs. 5,000. He did not claim possession of the 
property, and paid an ad valorem court fee of Rs. 274 on 
Rs. 5,000. The first court being of opinion that the court fee 
should be paid in accordance with the provisions of section 7, 
paragraphs (v) and (vij of Act No. VII of 1870, ordered the 
plaintiff to make good the deficiency of Rs. 975 on or before 19th 
December, 1907. The deficiency was made good, but the 
court on the authority of Jainti Prasad v. Baclm Singh (2) dis- 
missed the suit ou the ground that there was no properly stamped 
plaint presented within the period of limitation. The plaintiff 
appealed and again paid court fees ad valorem on Rs. 5,000 
only. The District Judge on 24th July, 1908, passed an order 
directing the plaintiff to make good the deficiency of Rs. 975 
on or before 10th August, 1908, and the plaintiff having failed 
to do so he dismissed the appeal. The plaintiff presented a 


* Second Appeal No. 9JL0 of 1908, from a decree of Louis Stuart, Districtl Judge 
of Meerut, dated the 11th of August 1908, confirming a decree of Soli Raghubans 
Lai, Subordinate Judge of Meerut, dated the 25th of May 1908. 


(1) (1892) I. L. R., 15 Ail., 63, (2) (1892) I. L. R., 15 All., 65. 
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second appeal on the ground that the memorandum of appeal 
- was sufficiently stamped, as the subject-matter of the suit being 
only the equity of redemption which had been sold, the plaintiff 
was right in paying an ad valorem fee with reference to the value 
which he put^upon it. 

The appeal first came up before Richakd3 and Alston, JJ, t 
who, on account of the importance of the question raised, recom- 
mended that it should be laid before a larger Bench, which was 
accordingly done. 

Babu Peary Lai Banerji , (with him Dr. Satish Chandra 
Banerji ) for the appellant, contended that this suit differed 
essentially from that class of pre-emption suits in which the 
pre-emptor in seeking to enforce his light of pre-emption, sued 
for possession of the land itself. Here the pre-emptor only 
wanted to be substituted for the vendee, who held the equity of 
redemption. 

The Legislature when it enacted the Court Fees Act, VII of 
1870, only contemplated suits for pre-emption in which the pre- 
emptor claimed possession of the land itself. Provision was 
made in this Act only for such suits as had been provided for in 
the Limitation Act. In the Limitation Act, IX of 1871, article 
10, and Act XIV of 1859, section 1, clause (1), the Legislature 
only contemplated suits for pre-emption where the u purchaser at 
the sale sought to be impeached takes actual possession.” It was 
not till the year 1877 that the Legislature, by Act XV pf 1877, 
provided for suits for pre-emption, <( where the subject of the sale 
does not admit of physical possession.” It was thus clear that 
this particular class of suits was not in the contemplation of the 
Legislature when the Court Fees Act was enacted and that 
therefore there was no direct provision for it. 

Moreover, section 7, paragraph (vi), of Act VII of 1870 did 
not enact that, irrespective of the nature of the interest in the land 
claimed, in all cases court fees should be calculated upon the 
value of the land itself where the right of pre-emption was 
claimed in respect of an “ interest in the land” only. Court 
fees should be levied upon the value of that ^interest ” and not 
upon the value of the land itself. The value would only be 
required to be computed in accordance with paragraph (v) when 
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pre-emption was claimed in respect of the land itself and posses- 
sion was sought. Here an “ interest in the land ” 'was sought to 
be pre-empted, and it was the value of that “ interest in the 
land” upon which court fees had to be paid. As no special mode 
of the computation of such “interest in the land ” had been pro- 
vided for, an ad valorem court fee should be paid upon the 
market-value of that “ interest in the land.” Further, section 
7, paragraph (v) only enacted that in 6i suits for possession of the 
land,” court fees should be paid according to the value of the 
subject-matter. If the subject matter was only an “interest in 
the land” and not the “land itself” court fees should be paid 
upon the value of “such interest” only. He cited Ram Raj 
Tewari v. Girnandan Bhagat (1) and Radha Prasad Singh v. 
Pathan Ojah (2). 

It was held that in a suit for possession by a landlord against 
a fixed rate tenant, court fees should be paid not on the value 
of the land itself but on the value of the tenant’s right in the 
land. The Legislature adopted the view of this court that the fees 
should be levied on the value of the tenant’s rights and merely 
provided a means for the computation of the value. He cited 
Haidar Khan v. Ali Akbar Khan (3). 

He further submitted that the leading principle of taxation 
was that the amount of court fees levied should have relation to 
the amount of relief sought. The party claiming the assistance of 
the State should pay a tax only upon the nature of the interest he 
claimed and the relief he sought. Fiscal enactments should be 
construed in favour of the suitor and if a literal interpretation 
lead to hardship and anomalies such interpretation ought to be 
avoided. He cited Amanat Begam v. Bhajan Lai (4) and In 
the matter of Sheikh Maqbul Ahmad (5), also Maxwell’s 
Interpretation of Statutes (3rd edn.) pp. 319, 351, 353. 

Mr. Nihal Ghand (with him Maulvi Ghulam Mujtaba) for 
the respondents, submitted that the language of section 7, para- 
graph fvi) of the Court Fees Act was veiy clear and there was no 
ambiguity. The section nowhere indicated that it was limited 
to suits in which immediate possession was claimed. It applied 

(1) (1802) L L. R., 15 AH , 63 (3) (1897) P, R , 18. 

(2) (1893) I. L. R., 15 All., 363. (4) (1383) I. L. R , 8 AH., 438. 

(5) (1909) I. L. R„ 81 All., 294 
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to all “ suits to enforce pre-emption” There was no provision 
in the Act for the calculation of court fees as suggested by the 
appellant ; therefore the court fee should be calculated as laid 
down in section 7, paragraph (vi) on the value of the land 
computed in ^accordance with paragraph (v) of the same sec- 
tion. There was absolutely no justification for the addition 
of such werds as C{ interest in 77 to qualify ‘‘land.’ 7 The words 
“ market value 77 in section 7, paragraph (vj (d), meant the 
value of the land itself, irrespective of any incumbrance that 
might be on in. In a suit for possession of land, if it is incum- 
bered, the amount of the mortgage will be taken into considera- 
tion, but the land itself will be valued in accordance with section 
7, paragraph (v), and court fees paid on it. Moreover, if the 
appellants 7 contention be correct, the Court would have to investi- 
gate for purposes of court fee whether any land, possession of 
which was claimed, was really mortgaged, and if so, what the 
amount due upon it was. If a person in possession of property 
which was heavily incumbered was ousted by a trespasser and 
it appeared that the amount due upon the incumbrances was 
more than the value of the property itself, it could not be 
suggested that no court fees ought to be paid. The valuation for 
purposes of court fees and for purposes of jurisdiction should not 
be confounded. He cited Hafiz Ahmed v. Sobha Ram (1). 

Babu Peary Lai Barter ji replied. 

Knox, Acting C.J., and Richaeds and Alston, JJ. : — The 
question which has been referred to this Bench is “ what is the 
proper Court fee in a pre-emption suit, when the pioperty in 
respect of which pre-emption is claimed is already subject to 
a usufructuary mortgage which the pre-emptor does not seek 
to disturb. 77 

The material facts are shortly as follows: The plaintiff 
claimed to pre-empt a sale of the equity of redemption in certain 
property. The sale was made on the 3rd December, 1906, by 
the defendants 1 and 2 to the other defendants. The sale con- 
sideration as stated in the deed was Rs. 20,000, but the plaintiff 
alleged that the real consideration was Rs. 5,000. The property 
was mortgaged in 1877 by way of usufructuary mortgage, to 

(1) (1884) I. L. 6 All., 488. 
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secure Rs. 79,000. The plaintiff does not seek possession of the 
land. He admits that possession must remain in the hands of 
the usufructuary mortgagee until the mortgage is redeemed. He 
came into Court seeking merely to enforce his right to pre-empt 
the equity of redemption. He paid a court fee of R$. 275, which 
was calculated upon Rs. 5,000 ; at which he valued his suit. The 
court of first instance held that the plaintiff must pay a court 
fee valued upon the land itself, according to the provisions of 
section 7, paragraph (v) of the Court Fees Act, VII of 1870. 
The consequence was that the plaintiff paid an additional Court 
fee of Rs. 975. Having paid this sum, his suit was dismissed by 
the first court on the ground that the plaint was not properly 
stamped when presented ; and the proper court fee having been 
paid after the expiry of the period of limitation, the suit was 
barred. The plaintiff appealed and only paid a court fee upon 
Rs. 5,000. A second appeal was subsequently presented to the 
High Court, which is still pending. The only question before this 
Bench is the question above mentioned, viz., what is the proper 
court fee having regard to the nature of the suit ? The plaintiff 
contends it is not equitable that he should be compelled to pay 
the same court fee when he seeks only to enforce his right of pre- 
emption in respect of the equity of redemption as he would have 
to pay if he were seeking possession of the land by right of pre- 
emption freed and discharged of all incumbrances, It has 
been pointed out that the real value of what the plaintiff seeks 
to pre-empt is R-. 5,000, while the land freed and discharged from 
incumbrances is probably worth near Rs. 1,00,000 A ruling was 
cited to us, viz., Ram Raj Tewari v. Girnandan Bhagat (1). 
That was a suit for possession by a landlord against a fixed rate 
tenant on the allegation that the tenant defendant had broken 
some of the conditions of the tenancy and that the plaintiff was 
therefore entitled to possession. The suit was clearly a suit 
coming under section 7, paragraph (v) of the Court Fees Act. A 
Bench.of two Judges held that the mode of valuation provided by 
the fifth paragraph of section 7 was inapplicable and allowed a 
court fee to be paid upon the value of the interest which the plain- 
tiff was seeking to recover, viz., the tenancy. It is clear that the 
(1) (1892) I. L« R., 15 AH., 63. 
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Court felt the difficulty of charging the plaintiff the same court fee 
when merely 'seeking to evict the tenant as would be charged if 
full proprietary right was claimed. An amendment has been 
introduced by Act Y of 1905, providing expressly for cases in 
which a landlord seeks to recover possession from the tenant, and 
the court fee payable has been greatly reduced ; but so far as x 
suits for pre-emption are concerned we still must look to 
the provisions of section 7, paragraph (vi), of the Court Fees 
Act, in answering the present question, “ what is the proper fee ?” 
No doubt, if any ambiguity exists, the Act should be read most 
favourably to the suitor. The question is: — Is there any ambiguity? 
Section 7, paragraph (vi) deals with suits to enforce a right of 
pre-emption. It clearly and expressly says that the court fee 
is to be u according to the value of the land, house or garden, in 
respect of which the right is claimed.” It does not say that the 
court fee is to be according to the value of the interest in the pro- 
perty pre-empted. It is to be according to the value of the land 
ts in respect of which the right is claimed.” In the present case 
the right of pre-emption is claimed unquestionably in respect of 
the entire land, subject though it be to the mortgage of 1877. 
Paragraph (vi) goes onto say that the value of such land, hoase or 
gaiden is to be computed in the manner provided by paragraph 
(v). It is said that this operates very hardly upon the present 
plaintiff. This is no doubt true, but it seems to us that the hard- 
ship in his case is no greater than the hardship to a plaintiff 
who seeks to recover possession of immovable property subject 
to incumbrances. Take, for example, a suit between two per- 
sons, rival claimants to the estate of a deceased owner, the 
property being subject to incumbrances which both parties admit 
to be due and binding upon them.' It has not been contended 
that in such a suit, the plaintiff would not be obliged to pay a 
court fee on the value of the land without any allowance or credit 
being given for the incumbrances. It may be that there is 
reason for amendment of the Court Fees Act. We think that 
provisions of the Act are free from all doubt and ambiguity and 
that the court fee must be assessed according to the provisions 
of section 7, paragraph (vi), upon the value of the property, com- 
puted in accordance with section 7, paragraph (v). 
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This is our answer to the reference. 

The appeal was then returned to the Bench which had made 
the reference, by which it was dismiss© 1 in accordance with the 
opinion pronounced by the Full Bench. 

Appeal dismissed . 

APPELLATE CIVIL. 


Before Sir Q-eorge 'Knox, Acting Chief Justice, and Mr . Justice 'Richards . 

SEUAM LAL and another (Plaintiffs ) v . BAM PIABI (Defendant).* 

Act fifo. IX of 1872 (Indian Contract Act), sections 11, 64, 65, 70 — Minor- 

Sale by a minor — Discharge of mortgage by vendees— Sale not completed — 

Suit by vendees to recover consideration paid, 

H and B, two Hindu widows, of whom B was a minor, sold a shop to the 
plaintiffs. Registration of the sale deed was refused, and the vendees thereupon 
sued to recover Bs. 231 alleged to have been paid to certain mortgagees m dig- 
charge of a mortgage on the shop, and Bs. 100 as paid m cash to the vendors, and 
they asked for sale of the shop. Meld that, the sale being by a minor, the plain- 
tiffs acquired no interest to support their discharge of the mortgage, and thatjthe 
remaining sum of Rs, 100 not having been paid for necessaries was also not re- 
coverable. 

This was a suit to recover Bs. 346-1 by sale of a shop. The 
facts were briefly these : — The shop in dispute was the property 
of two brothers Chhote Lai and Bhagwan Das. Both the brothers 
died about the same time leaving them surviving their mother, 
Musammat Hulaso, Musammat Bam Piari, widow of Chhote Lai, 
£nd Musammat Goma, daughter of Bhagwan Das. Musammats 
Hulaso and Bam Piari executed a sale- deed of the shop in suit in 
favour of the plaintiffs on September 20, 1903, in lieu of Bs. 600. 
The consideration wasTnade up thus : 

(1) Bs. 100 for the maintenance and support of the defen- 
dants. 

(2) Bs. 231 paid to Mattru Mai and Basdeo, who held a 
mortgage over the shop and a house, created by Bhagwan Das 
and Chhote Lai on December 12, 1903, 

(3) Bs. 269 left in deposit for the vendors. 

The plaintiffs then applied to have the sale-deed registered, 
but registration was refused on the ground that Bam Piari was a 
minor. Thereupon the plaintiffs brought the present suit to 
recover the first two items with interest. ‘ Bam Piari alone de- 
fended the suit and it was contended on her behalf that she was a 
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minor ; that there was no hypothecation of the shop in favour of 
the plaintiffs; nor was there a charge on it ; that she took no money 
from the plaintiffs, nor did Hulaso take any money for her bene- 
fit, and that she was in possession by right of inheritance from her 
husband. Upon these pleadings, the court of first instancy 
granted a personal decree to the plaintiffs against the defendants/ 
It held the mortgage of 1903 proved and that Rs. 231 had beer r 
paid to the mortgagees, and that Rs. 100 had been taken by the 
defendants a for domestic expenses and for funeral ceremonies of 
Bhagwan Das >nd Chhote Lal/ ; Ram Piari alone appealed to 
the District Judge and the plaintiffs filed cross -objections. The 
lower appellate court, without going into other questions, held 
that the contract, being that of a minor, was void. It accordingly 
dismissed the suit. The plaintiffs appealed. The case came be-' 
fore Banerji, J., who disposed of it by the following judgment 
“ The suit which has given rise to this appeal was brought by the appellants 
to recover Rs. 346-1 from the defendants and for sale of a shop alleged to he the 
property of the defendants. The facts are these. The said shop belonged to two 
brothers, Bhagwan Das and Chhote Lal, who mortgaged it to Matru Mai and 
Basdeo in 1903. They died leaving them surviving Musammat Hulaso, their 
mother, Musammat Earn Piari, widow of Chhote Lal, and Musammat Goma, 
daughter of Bhagwan Das. On the 20th of September, 1905, a sale-deed is alleg- 
ed to have been executed in favour of the plaintiffs m respect of the said shop 
for a consideration of Es. 600 by Hulaso and Earn Piari. It has been found that 
Bam Piari was a minor at'the date of the sale and is still a minor. The Sub- 
Begistrar before whom the sale-deed was presented for registration, being also of 
opinion that Bam Piari was a minor, refused to register it as a document executed 
by her. The plaintiffs say that out of the amount of consideration for the sale 
they paid Es, 100 m cash and Es. 231 in discharge of the mortgage held by Matru 
Mai and Basdeo, and they seek to recover the said sums with interest not only 
fronj the defendants personally hut also by sale of the shop. The court of first 
instance refused to order a sale of the shop, hut made a personal decree against 
the defendants. Prom this decree Earn Piari appealed and the plain tiffs filed 
objections under section 561 of the Code of Civil Procedure. The lower appellate 
court dismissed the objections, decreed the appeal, and dismissed the suit as 
against Earn Piari on the ground that, as Earn Piari was a minor, the sale by her 
was absolutely void and that the plaintiffs could not recover the amount paid by 
them. Against this decree of the court below the present appeal has been prefer- 
red. As regards the Es. 231 alleged to have been paid in discharge of the mort- 
gage held by Matru Mai and Basdeo, I think the plaintiffs have no right of action. 
As the sale to them by Earn Piari was a sale by a minor, it was void, as held by 
their Lordships of the Privy Council in Mohori Bibee v. J DTiarmo Das Q-foose (1). 
As they did not acquire any interest in the property, they had no interest to 

(1) (1902) I. L, R„ 30 Calc., 539. 
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protect, and therefore the payment made by them in discharge of the mortgage was 
nothing more than a payment by a volunteer. The learned vakil for the appel- 
lants has relied upon a passage m Pomeroy’s Equity Junsyrudencet Yob EH, 
paragraph 1212. The passage it seems to me is against his contention. There 
the learned author says . — “ Such relations must exist towards the mortgaged 
premises or with the other parties that the payment is not merely a voluntary 
act f but is an equitably necessary or proper means of securing the interest of one 
making it from possible loss or injury. The payment must be made by or on 
behalf of the person who had some interest m the premises or some claim against 
other property which he is entitled m equity to protect and secure. A mere 
stranger, therefore who pays off a mortgage as a merely voluntary act cty never 
be an equitable assignee.” As I have already said, the plaintiffs acquired no 
interest in the shop m question under the sale-deed said to have been executed 
in their favour by Musammat Bam Piari, the latter being a minor. Therefore 
they had no interest to protect, and if they made any payment to discharge a 
mortgage existing on the property it was a voluntary act on their part and does 
not confer on them any right to recover the money so paid by them from the 
mortgaged pioperty. The Privy Gouncil has held m the case referred to above 
that m the case of a contract by a minor whic is void the person advancing 
money on the contract cannot recover it under the provisions of sections 64 and 
65 of the Contract Act. Therefoie from any point of view the plaintiffs are not 
entitled to get back the sum of Rs. 231 alleged to have been paid by them to the 
motgagoi. As for the remaining sum of Rs 100, which is said to have been paid 
by them m cash, it is contended that the payment was made for necessaries. 
That was not the case set up m the courts below. All that was said was that 
the money was paid for the maintenance of the vendors. That does not amount 
to a payment for necessaries, and cannot create any lien m favour of the plaintiffs 
on the minor’s property, I theiefore agree with the conclusion at which the 
court below has arrived and dismiss the appeal with costs. 

From this judgment an appeal under the Letters Patent 
was preferred by the plaintiffs. 

Dr. Saiish Chandra Banerji (for Babu Jogindro Nath 
Chaudhri) , for the appellants : The learned judge is wrong in 
holding that the appellants were mere volunteers, and so could 
not be equitable assignees. The mortgage which had been paid 
off by them was binding on the defendant, and they paid it 
off for her benefit and at her instance. A person acting as the 
appellants have done is not a volunteer. It is not necessary that 
there should have been some previous interest ; Pomeroy, Equity 
Jurisprudence, 3rd edition, section 1212, p. 2423. The right 
of subrogation is an equitable light and does not depend upon 
the capacity of the parties to enter into a contract ; Spaulding v, 
Harvey (1), Jones, Mortgages , 6th edition, section 874, (a) } (b) 9 
(1) (1891) 13 Li, R, A., 619, 621, 
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pp. 922, 923. The Madras High Court has applied this doctrine 
and granted belief to a person who went into possession of pro- 
perty purchased by him, and paid off an incumbrance, though 
the purchase subsequently turned out to be invalid ; Chama 
Swami v. Padala Anandu (1). The fact that the plaintiff there 
had temporarily obtained possession does not alter the principled 
It is also submitted that section 70, Indian Contract Act, fully 
covers the case. Under this section no previous request or assent 
on th^part of the party on whom the benefit is conferred need be 
proved. The section is directed against an officious interference 
with another man’s property. All that is necessary is that the 
benefit) should have been enjoyed and the act must have been 
lawfully done ; Damodara Mudaliar Secretary of State for 
India (2). The meaning of lawfully is that the thing done should 
not serve an illegal end. Section 28, Indian Contract Act, may 
throw some light on the meaning of the word. 

There is no rule of law which prohibits the payment of a debt 
which a minor is bound to pay. The plaintiff’s act therefore 
was lawful ; Desai Himatsingji Joravarsingji v. Bhavabhai 
Kayabhai (3) It is submitted that the section is applicable to a 
minor as much as to an adult. Both Pollock and Whitley Stokes 
are of that opinion ; Pollock and Mulla, Indian Contract Act , 1st 
Ed., 246. The appellants are therefore entitled to compensation. 
As to the Rs. 100, the findings of the first court show that they were 
expenses incurred for necessaries, and under section 68, Indian 
Contract Act, they are recoverable from the property of the minor. 

Munshi Qulzari Lal y for the respondent. The Privy Council 
having held that a minor’s contract is void, it must be conceded 
that the appellants acquired no interest in the property under 
the sale-deed, and so they cannot recover moneys paid in reliance 
upon such sale ; Mohon Bibee v. Dharmodas Ohose (4). In order 
that the appellants may be entitled to the right of subrogation 
there must be a distinct .agreement with the debtor for that pur- 
pose ; Ghose, Law of Mortgage , 3rd Ed., p. 402. In the present 
case there is no such agreement. The case in I, L. R., 31 Mad., 
439 is distinguishable. The vendee there got into possession of 
the property and had an interest to protect. Section 70, Indian 


(1) (1908) I. L. R., 31 Mad., 439. 

(2) (1894) I. L. R„ 18 Mad., 88, 91, 


(3) (1880) I. L. R., 4 Bom., 643. 653. 

(4) (1902) I. L. R., 30 Calc., 539, 549. 
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Contract) Act, was not distinctly relied upon before ike single 
Judge. That section, however, does not apply as it presupposes 
an existing interest in the person who claims its benefit. It is 
submitted that the section is not meant to apply to the case 
of a person with whom there can be no contract at ^all. A cash 
payment can never be called ^ necessaries ;; and cannot be 
recovered. 

Dr. Satish Chandra Banerji , in reply. In the case in 
I. L. R., 30 Calc , 539, sections 64 and 65 of the Contr^t Act 
were held to be inapplicable, although it was observed that if a 
proper case under section 41, Specific ReliefjAct, were made out, 
relief might be given. The money-lender was not allowed to 
recover anything that he had paid under the contract, under the 
special circumstances of that case. In the case of Thurston v. 
Nottingham Permanent Benefit Building Society , (1) the court 
of appeal held the Building Society entitled to recover the money 
which had been paid for the minor to her vendor who had acquired 
a lien for unpaid purchase-money, although the mortgage itself 
was declared void. The analogy applies to this case. The 
mortgagees had a valid lien and it had been discharged by the 
appellants. They are entitled to step into the shoes of the 
former. As for the contention that section 70 does not apply to 
the case of a minor, it is submitted that the section occurs in a 
chapter of the Act which treats of relations resembling contracts. 
A comparison with section 65 shows that the later section is 
intended to provide for a ease where there is neither an agree- 
ment nor a contract. Section 68, it has been held in Mohori 
Bibee’s case, provides for the case of a minor. It is submitted 
that all these are cognate sections which deal with cases oi quasi- 
contract, as distinguished from contract. There is no agreement 
between the parties, but relief is afforded on the ground of unjust 
enrichment, the defendant having profited at the expense of the 
plaintiffs. The Indian Law has been deliberately made wider 
than the English Law, and even under the latter law it is only 
when a payment has been made against the will or without the 
consent of the other party that a person is not permitted to make 

(1) (1902) l Ob, 1 ; (1903) A. C. } 6. 


1909 

Shiam Lae 

V, 

Ram Pijlbi. 



1909 

Shiam LAju 

V 

Ram Piaei. 


"1909 
August 7. 


30 THE INDIAN LAW REPORTS, [VOL. XXXII, 

himself a creditor of the latter ; Anson, Law of Contract, 8th 
(American) efl., 442, 443. 

The following cases were also referred to. Dakhina Mohan 
Roy v. Sctroda Mohan Roy (1), Peruvian Guano Co. v. Dreyfus 
Brothers (2) and Seth Chitor Mai v. Shib Lai (3). ; 

Knox, Acting C.J. and Richards, J After carefully listen^ 
ing to the very able and elaborate arguments addressed to us on 
behalf of the appellants, we are of opinion that the judgment 
deliv^ed by our brother Banerji is a judgment m accordance 
with the law as prevailing aod as understood in these Provinces, 
Wo therefore are not prepared to interfere. We dismiss the 
appeal with costs. 

Appeal dismissed. 


REVISION AL CRIMINAL. 


Before Mr. Justice Richards and Mr. Justice Alston , 

EMPEROR v . ABDUL RAHMAN and others.* 

Criminal Procedure Code , sections 157,159, 476 — Police report by Bub-Inspector 
— 'Further investigation by Superintendent — Subsequent inquiry by Magis • 
trate— Order for prosecution of witnesses examined in the Magistrate's 
inquiry— Act No XLV of i860 ( Indian Penal Code), section 193. 

On the strength of a police report the District Magistrate ordered the Super- 
intendent of Police to investigate a ceitam case. The Superintendent made an 
investigation and came to the conclusion that the case was not a true one : but 
at the same time 'suggested that a magistrate might be sent to inquire into it, 
The District Magistrate accordingly deputed a magistrate of the first olass to 
inquire. He made an inquiry which resulted m an order for the prosecution of 
certain witnesses who had given evidenoe before him. Held that there was no 
legal authority for the inquiry held by the Magistrate, and his order for the 
prosecution of the witnesses was therefore invalid. * In the matter of the petition 
of Kandhaiya Lai (4) and Monli Darzi v. Nauranji Lai (5) referred to. 

The facts of the case are fully stated in the judgment of the 
court. 

Babu Satya Chandra, Maker ji, for the applicants. 

Mr. R. Malcomson (Assistant Government Advocate), for the 
Crown. 


Marshall, Sessions 


* Criminal Revision No. 314 of 1909, from an order of L 
Judge of Mampuri, dated the Sth of June, 1909. 

ft) nS’i^V Ga,1 °'’ 142, ft? 9 ?) L L - *•> 14 All., *73 

(2) [1892] A, 0., 166. (4) Weekly Notes, 1899, p, 87. 

(5) (1900) 4 0. W. N., 351, 
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Richards and Alstoh, JJ, — This is an application in revi- 
sion to set aside two orders, dated respectively, the 17th and 
19th. of May, 1909, purporting to have been made under the 
provisions of section 476 of the Code of Criminal Procedure. 
That section provides that “ when any Civil, Criminal, or Rev- 
enue court is of opinion that there is ground for inquiring into 
any offence referred to, in section 195 and committed before it, 
or brought under its notice in the course of a judicial proceeding/’ 
such court may send the case for inquiry or trial to the Rarest 
Magistrate of the first class. 

The petitioners contend that the proceeding in which the 
offence in question is alleged to have been committed, was not a 
proceeding in a Civil, Criminal, or Revenue court, nor was the 
matter brought under the notice of the court in the course of a 
judicial proceeding ; and that being so, there was no jurisdiction 
to make the order complained of. As neither of the lower courts 
have set out the course of the proceedings which culminated in 
the final orders now challenged in revision, we have had some 
difficulty in dealing with this application. So far as we have 
been able to ascertain, however, the facts appear to be as fol- 
lows : — A report was made at the Jaswantnagar thana, that the 
head master of the school there had been guilty of a certain 
offence. The Sub-Inspector reported the matter, and apparently 
considered that the case was not a true one. The District Magis- 
trate must have received notice of this report, for he verbally 
directed the Officiating Superintendent of Police bo inquire into 
the case. This appears from the opening words of the Superin- 
tendent’s report. The Superintendent w 7 ent to the place anct held 
an investigation and came to the conclusion that the charge was 
not a true one. He, however, suggested that a Magistrate should 
be sent to inquire into the matter. The District Magistrate there- 
fore ordered a Deputy Magistrate of the first class to proceed to 
the spot and hold a magisterial inquiry into the case. This the 
Deputy Magistrate did, with the result that he came to the con- 
clusion that the case was entirely false. He made a report to 
that effect and recommended, amongst other things, that certain 
witnesses who had supported the charge on oath in the course of 
his inquiry should be prosecuted for giving false evidence. The 
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District Magistrate accepted this suggestion, but being of opinion 
that the Deputy Magistrate who had held the inquiry was the 
proper person to take action under section iib of the Criminal 
Procedure Code, he directed him to do so. 

The Deputy Magistrate thereupon proceeded to make the 
orders complained of, presumably acting under section 476. The 
question we have to consider is, under what section of the Code 
or other legal sanction did the Deputy Magistrate hold his inquiry. 

It is clear that he did not act under an order passed by virtue of 
the pow r ers given by section 202 of the Code. The Assistant 
Government Advocate has argued that the inquiry was held under 
section 159 of the Code. That section provides that when a 
Magistrate receives a report such as is mentioned in section 157, 
he may direct an investigation, or if he thinks fit, at once proceed 
or depute a subordinate magistrate to hold a preliminary inquiry 
into the case. 

It is contendedfon behalf of the petitioners that proceedings 
can only be taken under section 159 when the order is based upon 
the report referred to in section 157. It is further contended 
that section 159 gives an alternative procedure only ; and that as 
the District Magistrate had already directed an investigation by 
the Superintendent of Police, he could not subsequently direct an 
inquiry by a Magistrate. As to the first point, it is clear that the 
order to the Deputy Magistrate was passed after the Superinten- 
dent of Police had been directed to investigate. It was not until 
the report upon that investigation had been submitted that the 
Deputy Magistrate was directed to hold au inquiry. This being 
so, th$ case is very similar to that of Kandkaiya Lai (1). It was 
held in that case by Strachey, C. J., that a Magistrate could only 
hold an inquiry under section 159, when the order directing it 
was passed in 'consequence of a report submitted under section 
157, which report precedes an investigation. A similar view 
was taken by a Bench of the Calcutta High Court in the case of 
Movjli Darzi v. Nauvangi Lai (2). We think that we ought not 
to disregard these cases. In this view the orders now before us 
in revision were passed without jurisdiction. The Sessions Judge 
does not appear to have realized the difficulties of the case, though 

(1) Weekly Notes, 1899 , p. 87 . (2) (1SC0) A 0. W. N , 851 . 
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it is only fair to him to say that th© grounds taken before him 
in revision were not calculated to bring those difficulties before 
him. He, however, expended an unnecessary amount of time and 
labour in deiling with those'g rounds. It would have been quite 
sufficient to have remarked that they were misleading^ and unsub- 
stantial without drawing up a proceeding on the subject. 

We allow this application and set aside the orders of the „ 
17th and 19th May, 1909, and any orders that may have resulted 
from them. 

Application allowed . 


APPELLATE CIVIL. 


Before Mr Justice Bmerji and Mr Justice Tudball . 

SHIB SHANKAR LAL and mother (Defendants), v. SONI RAM (Plaintiff),* 
Aci No. XV of 1877 ( Indian Limitation Act), section 19, schedule II , articles 
120, 14S — Aclc noivle dg me nt— Acknowledgment by widow m possession of 
husband’ s estate not binding on reversioner —Limitation— Act No* XIV 
o/1850 ( Limitation ), section I , clause 15. 

He 7 d that the widow and daughter of a mortgagee m possession as such of the 
mortgaged property are not competent to give an acknowledgment of the title of 
the mortgagor so as to save limitation within the meaning of the Indian Limi- 
tation Aot, 1877, m respect of a suit for redemption brought by the representative 
in interest of the original mortgagor against the reversioners. Bhagwanta v. 
Su7chi (1) and Chhiddu Singh v. Durga Lei (2) referred to. 

Meld also that, unless there is a distinct provision to the contrary, the validity 
of an acknowledgment set up by a plaintiff as saving limitation m his favour 
must he decided with reference to the law in force when the suit is brought, and 
not with reference to that in force when the acknowledgment was made. 
Gurupadapa Basapa v. Virbhadrapa Irsangapa (3) referred to. 

This was a suit for redemption. The material facts ar£ as 
follows : — 

Dalip Singh and others, owners of 20 biswas of Khira Buzurg, 
made a usufructuary mortgage thereof in favour of Khushwakht 
Rai on January 2nd, 1842. After Khushwakht RaPs death his 
widow Musammat Jamna came into possession of the mortgaged 
property and she sub-mortgaged 10 biswas to Gulab Rai and Debi 


* Second appeal No. 635 of 1908 from a decree of H. J. Bell, District Judge of 
Aligarh, dated the 24th of March 1903, confirming a decree of Muhammad Shafi, 
Subordinate J udge of Aligarh, dated the 16th of September 1907. 

(1) (1899) I. L. R., 22 AH., 33. (2) (1900) I. L. R„ 22 All., 382 

(3) (1883) I, L. R,, 7 Bom., 459, 
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Prasad on May 31st, 1866, and sold the mortgagee rights in the 
remaining ID biswas to them. On Mnsammat Jamna’s death, 
Musammat Janki, her daughter, sold the sub-mortgaged 10 biswas 
to Gulab Rai and Debi Prasad on April 29th, 1867. Debi Prasad 
again sold his half share to Gulab Rai on May 8th, 1868. Gulab 
Rai was a member of a partnership business of which Mannu Lai, 
the father of Soni Ram, plaintiff, was a member, and these mort- 
gagee rights were acquired by the former on behalf of the 
partnership. At a partition between Gulab Rai and Mannu Lai 
the mortgagee rights in the village in question iell to the share 
of Mannu Lai. Out of the 20 biswas some of the mortgagors 
redeemed 6 biswas and 17£ biswansis, and Mannu Lai himself 
acquired the equity of redemption of the balance by purchase at 
auction. In 1898 Musammat Janki died, and on October 12th, 
1904, the defendant brought a suit for cancellation of the deeds 
executed by their grandmother and their mother respectively 
and for possession of the property, and they succeeded in that 
litigation. It was alleged by the plaintiff that he had several 
times offered to redeem the property, but the defendants did not 
show any inclination to accept the mortgage-money. Hence this 
suit. 

It appears that after the mortgage the two ladies who had 
successively come into possession of the aforesaid property acknow- 
ledged the mortgage in the following four documents: — 

1. Mortgage-deed, dated November 12th, 1865. 

2. Sale-deed, dated May 31st, 1866. 

3. Hypothecation bond, dated May 31st, 1866. 

4. Sale-deed, dated April 29th, 1867. 

These documents bore the signatures of the ladies ‘by the 
pen of 7 their agents. 

The defendants contended, inter alia, that the suit was barred 
by limitation, and by the provisions of sections 13 and 43 of the 
Code of Civil Procedure, 1882. They insisted that the suit 
having been instituted when Act XV of 1877 was in force, 
should be governed by that Act, and that the acknowledgments 
relied upon would not save the operation of limitation inasmuch 
as they had not been made by the person through whom they 
(the defendants; derived title or liability. 
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Both courts decreed the claim, holding that Act XIV of 1859 
governed the suit and the acknowledgment was sufficient within 
the meaning of that Act to postpone the running of time, and 
that the suit was not barred by res judicata . 

The defendants appealed. 

Pandit Moti Lai Nehru (with him the Hon'ble Pandit Sundar 
Lai, Muaski Gulzari Lai), and Pandit Baldeo Ram Dave 'for 
the appellants:— 

Act No. XV of 1877 applies to the suit. The saving clause applies 
to “ title acquired,” and the expression “ title acquired ” implies 
title to property, and not a mere right to sue . It is submitted 
that the Act of 1877 has a retrospective operation. Refers to 
section 2, Act No. XV of 1877. The cases Gurupadapa Basapa y. 
Virlhadrapa Irsangctpa (1) and Zulfikar Husain y. Munna Lai 
(2) lay down that Act No. XV of 1877 will apply to execution 
proceedings initiated under that Act, bub upon decrees obtained 
when Act No. IX of 1871 was in force. That being so, the question 
is whether the acknowledgments relied upon being made when 
Act No. XIV of 1859 was in force, by the life-tenants in possession 
of the estate, will avail as against the defendants ' reversioner^. 
Under section 19 of Act No. XV of 1877, the acknowledgment 
should be made by “the party against whom the right is claimed, 
or by some person through whom he derives title or liability.*' The 
acknowledgments were not made by the defendants and they do 
not derive title or liability through the life-tenants. A reversioner 
claims through the last male owner; Bhagwanta v. Sukhi (3), 
It is, therefore, submitted that the suit is barred by limi- 
tation. 

Assuming that Act No. XIV of 1859 applies, the law requires 
that the signature should have been made by the person acknow- 
ledging. In the present case the signatures were made by the 
agents of the two ladies. - 

Mr. M, L . Agarwala (for Mr. B. E. 0’ Conor), Babu Sarat 
Chandra Ghaudhri (for Babu Jogindro Nath Chaudhri) with 
him, for the respondent : — 

It is submitted that Act No. XV of 1877 cannot apply to thife 
case. The acknowledgments in question had been made when, Act 

W (1333) X, L. B., 7 Bom., 459* (2) (1880) I, L. R,, $ All,, 148*. : ' 

(3) (1899) I. L. R„ 22 All,, 33. 
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No. XIV of 1859 was in operation. Consequently they were acts 
done under that law and according to section 6 of the General 
Clauses Act, 1868, the former Act will govern the suit. The 
words “ act done” used in section 6 are quite general, and will 
apply to any act whatever done when that Act was in force. In 
1877 the General Clauses Act, 1868, was in force. To interpret 
“ act done ” as “ act done under a particular act ” will lead to 
reading injm the section words which are not there. Moreover, 
in the next sentence “offence committed ” shows that that was 
not the intention of the Legislature, for no offence can be com- 
mitted with the sanction of or under any law or Act. Act No. XIV 
of 1859 allowed 60 years from tho date of the acknowledgment, 
and so did Act IX of 1871. The period was not curtailed by 
_No. Act XV of 1877, only the qualification as to acknowledgment 
was omitted, anewseebion therefor having been enacted. It is sub- 
mitted, therefore, that the acknowledgments and the effect thereof 
are governed by Act No. XIV of 1859; JJmesh Ghunder Das v. 
Ghunchun Ojha ( 1). Assuming that Act No. XV of 1877 doesap- 
ply, it will have to be seen what is tho meaning of the expression 
“ through whom he derives title,” and for that purpose reference 
willhave to be made to Acts in which the same or a similar expres- 
sion has been used. Now, under section 1 3 of Act No. XIV of 
1882, the expression was “ through whom he claims,” and it has been 
held that a reversioner claims through the life-tenant ; Hari Nath 
Chatterjee v. Mothurmohun Goswami (2) ; Lachhan Kunwar 
v. Manorath Bam (3). Again at p. 44 of Bhagwanta v. Sukhi (4) 
it has been observed by Stbachey, C. J., that as the Hindu 
widow fully represents the whole estate, a bar of limitation/ 
effective against her, will also stand in the way of the reversioner. 
The law is also stated in the same terms in English text-books on 
the Statutes of Limitation, Darby and Bosanquet : Limitation-) 
2nd Ed., 232. Lightwood : Time Limit of Actions, 337. If 
the mortgagors had redeemed the property from the widows, the 
reversioners could not have pleaded that their act would not bind 
them. It, therefore, does not stand to reason that an act of the 
Widows which had . the effect of extending the period of 


(1) (1837) I. L. E„ 15 Calc., 357, 362, 


(3} (1894) I T, T?. Q9 u aak akh 
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limitation would; simply on that ground, be not binding upon the 
appellants. Further, between 1883, when the respondent’s pre- 
decessor acquired the mortgagors’ right, and 1898, when the last 
of the widows died, the respondent was both mortgagee and 
mortgagor of the property. The mortgagee right was acquired 
in 1865 . Under article 148 of Act XV of 1877, there must be 
a party to redeem and another to be redeemed, and as there was 
a fusion of interest in the same person, that article will not apply; 
and the respondent is entitled to exclusion of the whole of that 
period. In the alternative, the case is governed by aiticle 120 
of the Limitation Act. In the latter case there w r as in 1904 a 
clear admission of the mortgagor’s right by the appellants (vide 
paragraphs 8 and 9 of the plaint of that suit) and a new period 
therefore commenced running from then. The suit for redemp- 
tion is not barred. Refers to 4 and 5 Will. IV*, C. 27, section 
28, Hyde v. Dallaway (1 ), Burrell v. The Earl of Egremont (2) 
and Wynne v Sty an (3). 

The bar of res judicata also applies to the present suit. Ac- 
cording to the appellants’ contention the right to redeem became 
barred in 1902, and the appellants instituted a suit to set aside 
the alienations made by the previous life-tenants in 1904. They 
could have claimed the whole of the proprietary right then, but 
instead of that they chose to take a decree for a fraction of the 
estate, viz*, the mortgagee interests The right to proprietary 
possession was directly and substantially in issue, and they 
having relinquished the claim then, it is too late for them now 
to set it up. (Section 13, Explanation II, of Act No. XI Y of 
1882). 

Pandit Moti Lai Nehru, in reply : The whole law T on the subject 
of limitation is contained in the Limitation Act. The exceptions 
are laid down in sections 5 to 25, so that the suit, having been 
instituted after the Act of 1877 had come into operation, should 
be governed by that Act, unless it fell within any of the ex- 
ceptions. Refers to Beal : Cardinal Rules of Legal Interpre- 
tation, 2nd Ed., 374, 375, Taylor % v. Corporation of Oldham, 
(4). Therefore, when there is a special Act providing for a 

(1) (1843) 2 Hare 528 , S r c., 67 B. R„ 218. (3) (1847) 2 Phillips, 303, 0. a, 41 

v . . R. R., 958. 

(2) (1844) 7 Beav*, 2Q5, 0 49 R* R., 1042* (4) (1876) L, 4 Oh* D.* 395, 410. 
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particular thing, the rights and duties created by that Act shall be 
subject to it. • Further, “ anything done ” in section 6 of the 
Genenl Clauses Act of 1868, mean, “ done in pursuance pf or 
under-colour of an Act. ” The right which was given by the ack- 
nowledgments was to take advantage of the repealed statute 
and it is not right accrued ” within the meaning of the usual 
saving clause; Abbott v. The Minister for Lands (1). The effect 
of the lepeal is as if the repealed statute had never existed ; 
Ecal : Cardinal Rales of Legal Interpretation , 2nd Ed., 459, 
There is no analogy b etwee n section 13 of the Code of Civil 
Procedure and section 19 of the Limitation Act, The words of 
the two sections differ, and none of the cases cited have consi- 
dered the meaning of the expression used m the Limitation Act, 
The principle of the cases under section 13, is that where there 
is a person who for the time being represents the full estate, and 
there is litigation as to that estate, the estate becomes impressed 
with a character which it does not subsequently lose. This re- 
sults from the act of the court, but an acknowledgment is an 
Act of the parties. It has been held that a compromise arrived 
at with the widow in a litigation, even if fair, is not binding 
on the reversioner • Qobind Krishna Narain v. Khunni Lai (2). 
The cases relating to fusion of interests giving an extension of 
time are no longer law. Lightwood : Time Limit of Actions , 
90 ; Browne v. The Bishop of Cork (3). Assuming again that 
there was fusion of interests, there must be one of two things, 
namely, either the right was suspended during 1883 to 1898 
or article 148 does not apply but article 120 does. There is no 
warrant for the exclusion of time in the Indian Limitation Act. 
It is a self-contained Act, and the law in India must be found 
within the four corners of that Act. Article 120 will not apply, 
inasmuch as there is a special article (article 148) which applies. 
The respondent’s predecessor had acquired only a widow’s life- 
intereit, so there was not even a complete fusion, The relin- 
quishment contended for by the appellant can apply to a plaintiff 
only. The appellants are defendants. 


Banebji, and Tudball, JJ ; — This appeal arises out of a suit 

for the redemption of a usufructuary mortgage dated the 2nd of 

(1 Wn*L A f-n i25 * < 1807 ) R ‘> 29 All* 487, 40* 

fb 1 Dr. and Wal, 700 b. c. 56 R, R„ 229. 
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January, 1842, and the only question we have to determine is 
whether the claim is time barred or not. 

The mortgage was made by Dal ip Singh and others in favour 
of one Khushwakt Rai and related to the whole of the village 
Khera Buzurg. Khushwakt Rai died leaving a widow Musammat 
Jamna and a daughter Musammat Janki, both of whom are now 
dead. The defendants Shib Shankar Lai and Chaian Bihari Lai 
are the sons of Musammat Janki. On the 12th of November, 1865, 
Musammat Jamna made a sub-mortgage of her mortgagee rights 
in favour of Akhay Ram and Daya Ram. On the 31st of May, 
1866, she sold one-half of her mortgagee rights to Debi Prasad 
and Gnlab Rai and mortgaged to them the other half, which after 
her death was sold to those persons by her daughter Janki on the 
29th of April, 1867, so that Debi Prasad and Gulab Rai acquired 
the whole of the mortgagee rights. 

Between the years 1880 and 1883 the mortgagors’ rights in 
respect of 13 biswas 2| biswansis, were acquired by the mortga- 
gees, Under various transfers and other transactions to which 
we need not refer these rights as well as t he rights of the mortga- 
gees passed to Munna Lai, the father of the plaintiff, and he 
thus became the owner of the whole of the mortgagee rights and 
of the rights of the mortgagors in respect of 13 biswas, 2| 
biswansis. The remainder of the mortgaged property has been 
redeemed by the original mortgagors, and as to this there is no 
controversy in this appeal. 

Musammat Janki died on the 30th of May, 1898, and on the 
15th of May, 1904, her sons the defendants Shib Shankar Lai 
and Charan Bihari Lai brought a suit against the present plaintiff 
to have the transfers of the mortgagee rights made by the two 
ladies, mentioned above, set aside and for possession of those 
rights. They obtained a decree on the 12th of August, 1904, and 
the decree was affirmed by this Court on the 4th of February, 
1907. 

On the 4th of March, 1907, the suit which has given rise to 
this appeal was brought by the plaintiff for redemption of the 13 
biswas, biswansis share, referred to above. As the suit 
was instituted after the expiry of 60 years from the date of 
the mortgage, the plaintiff invoked in aid the acknowledgment 
of the mortgage contained in the documents executed by the two 
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ladled In the years 1865, 1866 and 1867. The court below held 
them to be valid acknowledgments and decreed the claim. 

The first contention raised on behalf of the appellants is that 
those documents do not contain an acknowledgment of liability 
and that they do not amount in law to an acknowledgment of the 
mortgage, iuasmuch as they were not signed by the ladies. 
There cannot be any doubt that the mortgage in suit was in terms 
admitted by the ladies who executed those documents. In fact 
they purported to sub-mortgage and sell the rights which they 
possessed as holders of the mortgage of the 2nd of January 1842. 
The documents of 1865 and 1866 purported to have been 
executed by Musammat Jamm. As she was illiterate, her 
signature was written on them by other persons Similarly the 
sale-deed by Musammat Janki which purported to have been 
executed by her was signed for her by her husband. There can 
be no doubt that their signatures were affixed on the documents 
under their authority. They themselves admitted execution be- 
fore the officer who registeiei the documents. The acknowledg- 
ments were therefore made and signed by them and not by their 
agents and in this respect we fully agree with the courts below. 

It is next urged that the acknowledgments made by the two 
ladies do not save the operation of Limitation. Eeliance is 
placed on the terms of section 19 of the Indian Limitation Act 
(No. XY of 1377), and it is contended that as the acknowledg- 
ments were not made by the defendants themselves and as they 
do not derive title from the ladies who made them, a new period 
of limitation cannot be computed from the dates of the ack- 
nowledgments. The provisions of section 19 differ in this respect 
from those of clause 15, section I of Act No. XI V of 1859, which 
was the Act in force at the time when the acknowledgments 
were made and signed. Under that clause a new period of limi- 
tation could be reckoned in a suit for redemption of a mortgage 
from the date of an acknowledgment of the title of the mortgagor 
or of his right of redemption “ given in writing signed by the 
moitgagee or some person claiming under him.” Section 19 
provides that an acknowledgment which would give a new start 
fordhe computation of limitation must be an acknowledgment 
by the defendant against whom the right of redemption is claime 0 



V ot. XXXII.] ALLAHABAD SERIES. 4( 

£f or by some person through whom he derives title or liability.” 
Whilst, therefore, under Act No. XIV of 1859 an* acknowledg- 
ment by the mortgigee or his successor in title would have saved 
limitation, it would have no effecb under Act No. XV of 1877, 
unless it was made by the defendant or his predecessor in title. 
Had Act No. XIV of 1359 applied to the present case, the 
acknowledgments by the two ladies would have been operative, 
as they were persons claiming under the original mortgagee. It is 
clear that under the later Act the acknowledgments would be of 
no avail. They were not made by the defendants, and the per- 
sons who made them were not persons from whom the defendants 
derive title. The defendants succeeded to the mortgagee rights, 
as the grandsons of the original mortgagee, Khushwakt Eai, and 
nob a3 the sons of their mother Janki, and acquired those rights 
by virtue of inheritance to their maternal grandfather, who was 
the last full owner. It is settled law that one reversioner does 
not derive title from another but from the last full owner 
(Bhagwanta v. Suhhi (1), Chhiddv, v. Durga (2) and the rulings 
of the Privy Council cited in those cases). The learned counsel 
for the plaintiff respondent contends that as the widow and the 
daughter of the mortgagee fully represented the estate they- 
must be regarded as the persons from whom the title of the de- 
fendants was derived, and he relie3 on the analogy of the cases 
in which it was held that a decree obtained against a Hindu 
widow is binding on the reversioner, if there was a fair trial of 
the suit in which the decree was passed. We are of opinion 
that the analogy does not apply. In the case of Katama 
Natchiar v. The Raja of Shivagwvga (3) in which the above' 
rule was laid down, their Lordships of the Privy Council said t— 
(i Their Lordships are of opinion that unless it could be shown 
that there had not been a fair trial of the right in that suit, or 
in other words, unless that decree could have been successfully 
impeached on some special ground, it would have been an 
effectual bar to any new suit in the zilla court by any person 
claiming in succession to Anga Mootoo Natchiar. For, assume 
ing her to be entitled to the zamindari at all, the whole estate 

(1) (1899) I. L. B., 22 All , 33. (2) (1900) I. U R*, 22 All., 382. 

(3) (18G3) 9 Moo., I A., 643* 
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19OT would for the time be vested in her, absolutely for some 

- — purposes, though, in some respecis, for a qualified interest • 

aaJSui and until her death it could not be ascertained who would be 

Bysi'iuif. entitled to succeed. The same principle which has prevailed 

in the courts'of this country as to tenants in tail representing 
the inheritance, would seem to apply to the case of a Hindu 
widow; and it is obvious that there would be the greatest 
possible-inconvenience in holding that the succeeding heirs were 
not bound by a decree fairly and properly obtained against the 
widow ” (p. 608). Their Lordships held the decree to be bind- 
ing on the reversioner, not on the ground that he derived his 
title from and was claiming under the widow, but on the ground 
that she fully represented the estate for the time and that “ the 
greatest possible inconvenience would arise if the decree were not 
binding on the succeeding heirs.” If the litigation was fairly 
and properly conducted, the widow was seeking to protect the 
estate and was acting for its benefit. The decree passed in the 
litigation would therefore bind the estate in the hands of the 
person or persons who succeeded to it after her. A widow 
acknowledging the right of redemption of the mortgagor in 
respect of a mortgaged estate cannot be deemed to have acted 
for the benefit of the estate. It would be unreasonable to hold 
that her act would bind the estate and to apply to a case like 
this the analogy of the rule of ns judicata referred to above. 
Furthermore, their Lordships did not hold in the Shivagunga 
case or in other subsequent cases that a reversioner derived 
his title from the widow or other female heir holding a limited 
interest. 

- Mr. Agarwala next urges that as the acknowledgments made 
in this case were valid acknowledgments under Act No. XIV 
of 1859 and Article 148, Schedule II of Act No. IX of 1871, 
being acknowledgments by persons claiming under the mort- 
gagee, the subsequent alteration jif the law of limitation cannot 
affeet the right of redemption of the plaintiff. It is said that 
the plain til! acquired a title by virtue of the acknowledgments, 
and that title cannot be taken away by subsequent legislation. 
In support of this contention we are referred to section 2 of Act 
No. XV of 1877, which provides that nothing contained in the Act 
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{( shall be deemed to affect an y title acquired n under any enact- 
ment repealed by the Act. With reference to this provision 
it was held by a Full Bench of this Court in Zulfikcir Husain 
v. Munna Lai (1) that the term “ title acquired denotes a 
title to property as contradistinguished from a righfe to sue. A.n 
acknowledgment of liability only extends the period of linn, 
fcationfor the institution of a suit and does not confer a title to 
the property. Therefore, according to this ruling, section 2 
does not help the plaint ff and cannot save the application of 
the Act of 1877. Tne learne i counsel, referring to section 
6 of the General Clauses Act, 1808, contends that in the above 
rilling the provisions of that section w r ere nob considered. The 
ruling being one of the Full Bench is binding on us and must 
be followed. Besides, we do not think that section 6 applies 
inasmuch as an acknowledgment is nob a thing done in pu rsu ^ 
ance of any Act of the Legislature. The law of limitation 
applicable to a suit or proceeding is the law in force at the 
date of the institution of the suit or proceeding unless there is 
a distinct provision to the contrary ; see Qurupadapa Basapa 
v. Virbhctdrapct Irsangxpa (2). As Act No. XV of 1877 was 
in force when the suit was brought and there is no provision in 
it limiting or postponing its application, section 19 of that Act 
applies to this case. And under that section the acknowledo*, 
ments relied on cannot give to the plaintiff a new start for 
the computation of limitation, as they were not made by the 
defendants or by the persons from whom they derive their 
title. 

It is next urged that even if the acknowledgments are of no 
avail to the plaintiff, the claim is not time-barred because there 
was a fusion of the interests of the mortgagor and the mortgagee 
in the same person between the years 1883 and 1898 ; that no 
mortgage was in existence during that period, and that article 
148 of the second schedule to Act No. XV of 1877 doe3 not con- 
sequently apply. It is contended that the suit is governed by 
article 120 and that the plaintiff's cause of action arose when 
there was a bifurcation of interests upon the death of Musammat 
Janki in 1898, In support of this contention a number of 
(1) (1880) I. L. R., 8 All., 148, (2) (1883) I, L, 7 Bom u 4W, 
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l£03 English authorities have been cited. We clo not deem it necessary 
~ to refer to those cases as they do not appear to us to be in point. 

Bbjwu&Im jf ft be assumed that article 120 applies to the case, the 
plaintiff’s right to sue admittedly arose on the death of Janki in 
1898 and $e 6 years’* limitation prescribed by the Article 
expired in 1904. This suit which was not instituted until the 
4fch of March, 1907, was therefore beyond time. Further, a 
complete fusion of interests did not take place, as Janki had 
only a limited interest in the mortgagee rights and it was this 
limited interest which the plaintiff purchased from her. 

The last contention on behalf of the plaintiff respondent is 
t that the matter is res judicata under section 13, expl. II, of 
Act No. XIV of 1882, inasmuch as in the suit brought by the de- 
fendants in 1904 they could have claimed the whole estate, the 
equity of redemption having become extinct, but did not do so. 
We do not agree with this contention. In the suit referred to, 
the defendants claimed only the rights of the mortgagee on the 
ground that Musammat Janki and her mother had only life 
estates and there was no legal necessity for the transfers made 
by them. For that claim they were bound to put forward all 
matters which might have been made grounds of attack. The 
extinction of the equity of redemption could not have been any 
.ground for claiming the rights of the mortgagee, but would have 
been inconsistent with such a claim. It may be said that they 
^relinquished a part of the relief which they were entitled to ask 
.for. Such relinquishment would, under section 43, have barred a 
subsequent suit for that relief but cannot preclude a defendant 
Jrom putting it forward as a defence to a suit brought against 
him. 

For the reasons stated above, we are of opinion that the 
claim is barred by limitation and that the acknowledgments 
relied upon by the plaintiff cannot take the case out of the opera- 
tion of limitation. We accordingly allow the appeal, discharge 
the decrees of the courts below and dismiss the suit with costs in 
all courts. 


Appeal decreed . 
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Before Sir George Knox, Acting Chief Justice , and M*. Justice Tudball , 
KAMTA PRASAD and another (Defend justs) v. MOHAN BHAGAT and 
others (Plaintiffs). 

Pre-emption — Pre-emption a right of substitution, not of re-purchase— Vendor 
not competent to mortgage property liable to pre-emption, so as to bind 
pre-empt or » 

The right of pre-emption being^a right ofjsubstitution rathe£ than a right 
of re-purchase, the vendee of property which is subject to a right of pre-emption 
cannot defeat the pre-emptive right by subsequently mortgaging the property 
and thus force the pre-emptor to take the property subject to a mortgage so 
created. Gobmd Bayal v. Inayat-ullah (1) referred to. Serb Mai v. JETvfcam 
Singh (2), Karam v. Parbat Stngh (3) and Deo Bat v. Pam Autar (4) distin- 
guished. 

This was an appeal under section 10 of the Letters Patent 
‘from a judgment of Richards, J. The facts of the case appear 
from the judgment under appeal, which is as follows 

“ This appeal raises an interesting and important question. 
The facts are shortly as follows. On the 7th of April, 
1904, three deeds were executed — (1) a sale-deed of 3£ 
annas share in mauza Gohm and a 10 pie share in mauza 
JBhitni in favour of Adit Singh and others, (2) a sale-deed 
of two decrees in favour of Adit Singh alone and (3) a 
mortgage by Adit Singh of his share in the purchased property 
to secure the price of the decrees. The present suit was institu- 
‘ ted on foot of the mortgage. The representatives of the respon- 
dents Kamta Prasad and Girja Prasad brought a suit for 
pre-emption Rasing their claim upon the sale to Adit Singh and 
others of the 7th of April 1904. They did not make the mort- 
gagees under the mortgage from Adit Singh parties. The mort- 
gage is however a registered deed. The lower appellate court 
finds that when the defendants respondents pre-empted the pro- 
perty they had notice of the moitgage. Mr. Sital Prasad on 
behalf of the respondents contends that this ought not to be 
regarded as a finding ; that there was no issue in the’ court of first 
instance upon this point, and that the court had no right to 
record any finding. I can find no justification for this conten- 
tion. No objection was taken to the findings of the court below 


* Appeal No. 30 of 1909 under section 10 of the Letters Patent. 

(1) (1885) I. L. R., 7 All., 77$. (3) (1901) I. L. R., 23 All. , 247, 

(2) (1897) I. L. R., 2Q All, 100. (4) (1886) I, L, R* 8 All., 5Q2* 
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by the respondents. I deal with the case on the basis of the 
lower appellate court having found as a fact that the defendants 
respondents had notice of the mortgage when they sued for pre- 
emption. It is contended on behalf of the respondents that 
when the prpperfcy was sold on the 7th of April, 1904, their right 
of pre-emption arose and that the vendee could not sell or deal 
with the property so as to affect the rights of the pre emptors 
until after the period of limitation had expired. -They admit 
that the vendee conld mortgage, but contend that if a pre-emp- 
tion suit was duly instituted, the mortgage of the appellants 
fell with it. They contend that the right of pre-emption is not 
a right of repurchase, but is simply a right entitling the pre- 
emptor to be substituted for the vendee as purchaser and to 
stand in his shoes in respect of all rights and obligations arising 
from the sale under which they derive their title. See Tejpal v. 
Girdhari Lai (1). Mr. Sital Prasad also quotes on behalf of 
the respondents the Full Bench decision in Gobind Dayal v. 
Inayat-vMah (2). The appellants on the other hand contend 
that the vendee has a perfect light to sell or otherwise deal with 
the property he has bought, right up to the time the pre- 
emption suit is instituted, and that it would be very unreason- 
able to hold that the purchaser who his purchased property must 
wait for a year before he can legally deal with the same. Mr. 
Gobind Prasad , for the appellants, quotes the decisions in Serh 
Mai y. Huham Singh (3) and Naram Singh v.Parbat Singh (4) 
and a decision of a Bench of this Court in Allahdad Khan v. 
Munshi Abdul Eahim (5). In the first two cases it was held 
that where the*property after being sold to strangers was re-sold 
by the strangers to a co- sharer before suit, there was no right of 
pre-emption. In the unreported case* the property had been 
resold before the suit wa3 instituted, and the court dismissed the 
suit on the ground that the plaintiff had sought to pre-empt only 
the first sale. If the nght of the pre-emptor is in the strict 
sense of the expression a right to be substituted for the vendee, 
I cannot see how the vendee can defeat his right by selling a 
second time. I think it follows from the decision in Serh Mai 


► »-•*» 


ijLyuaj i. Li, iju ah., im i 

(2) (1885) I. U H., 7 All., 775. " “ ffi figoij I £' R ’ i All ’ 24 t' 
(5) B. A, Ho, 721 of 1905, dewM 1 15tb Apui, 1907, ' 
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v. Hulcam Smgh and the Full Bench case of Janlci Prasad v. 
Ishar Pas (I) that a vendee has a right to deal with the property 
up to the time the pre-emption suit is brought. If this is so, 
the defendants are bound by the mortgage. It is not necessary 
in the present appeal to decide whether or not it ;s necessary 
for the pre emptor to pre-empt the second sale or mortgage. 
Po ssibly, it would have been sufficient in the present case, if the 
pre-emptors had impleaded the mortgagees, so that the sale 
price might not have been paid to their mortgagors behind their 
back. The question is by no means free fiom difficulty, and I 
give my decision with considerable hesitation. I allow the 
appeal, set aside the decree of the lower appellate court and 
remand the case under order 41, rule 23 for determination of the 
case on the merits. Vikrama Singh and Eajnatli Smgh, although 
they were brought on the record, have not been served and are 
not bound by this decision. The learned vakil for the appellants 
stated that he did not wish to take any steps to have them 
served.” 

The defendants thereupon appealed under section 10 of the 
Letters Patent. 

Babu Sited Prasad Ghosh , for the appellants. 

Munshi Govind Prasad , for the respondents, 

Ivnox, acting C. J., and Tudball, J. The fagts of the case 
on which the decision of this appeal turns are as follows; — 

The plaintiffs, respondents to this, appeal sold certain zamin- 
dari shares for Es. 900 to Adit Singh and four others. On the 
same date they sold for Es. 150 to Adit Smgh alone, two rent 
court decrees in their favour. Adit Singh could not pay down 
the purchase money of this sale, and as security therefor he 
mortgaged to the plaintiffs his share in the property which had 
been purchased from them by the former of these two sale 
deeds. The mortgage was created on the same date, but subse- 
quent to the sale. The present appellants brought a suit to pre- 
empt the zamindari. To this suit they joined as parties the 
vendors and the vendees, the former being the mortgagees under 
the subsequent mortgage. 

These vendors did not defend the suit and the appellants 
obtained a decree conditional on payment of the full consideration 
(1) (1S9U) I. L. 21 AU. 074, 
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for the sale v This sum they paid and then were placed ia 
possession. The vendors (mortgagees) have now sued to enforce 
their mortgage. Adit Singh having died, they made his two 
sons parties to the suit and they also impleaded the pre-emptors, 
as owners of "the mortgaged propeity. They asked for a decree 
for sale of the property in the first instance, and in the alter- 
native for a decree against the persons and property of the sons 
of Adit Singh. The first court granted them a decree for sale 
and dismissed their alternative claim. They preferred no 
appeal, but the present appellants (pre-emptors) did. The lower 
appellate court held that the property was not liable for the 
mortgage debt in the hands of the pre-emptors, and dismissed 
the suit as against the appellants. A second appeal was pre- 
ferred to this Court, and the learned Judge who heard it held 
in favour of the plaintiffs that the property was liable in the 
hands of the pre-emptors for the mortgage debt ; decreed the 
appeal, and remanded the case for decision on the merits. The 
defendants pre-emptors have therefore preferred this appeal 
under the Letters Patent. The sons of Adit Singh were not 
parties to the second appeal and are not parties to this 
appeal. 

It is urged that the learned Judge of this Court was mistaken 
in the facts of the case, as he was under the misapprehension 
that the mortgagees were not parties to the pre-emption suit. 
His judgment shows this to be correct, The mortgagees were 
the vendors of the property which was the subject of the 
pre-emption suit. They were therefore parties, though they did 
not defend. No mention of the mortgage is to be found in the 
judgment of the suit for pre-emption. 

It is next urged that the right of pre-emption is not a right) 
of purchase, but a right to be substituted for the vendee as he 
stood at the moment of the sale; that the vendee's right as a 
purchaser was not an indefeasible right, as it was subject to the 
appellants' right of pre-emption, and the vendee therefore could 
not defeat the pre-emptive right by subsequently mortgaging 
the property, and thus force the pre-emptor lo take the pro- 
perty subject to a mortgage thus created. In our opinion this 
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contention is well founded. In the case of Gobind Dayal v. 
Inayat-wllah (1) the right of pre emption was defined as a right 
of substitution, entitling the pre-emptor to stand in the shoes of 
the vendee in respect of all the rights and obligations arising 
from the sale. It is in effeob as if the vendee’s naoae had been 
rubbed out of the sale-deed and the pre-emptor’s name inserted 
in its place. It is true that the pre-emptor’s right accrues on 
the date on which he pays into court the amount of the consid- 
eration under the pre-emption decree, but the property which he 
secures is that which passed under the sale-deed, and not that 
property subject to mortgage created by the vendee subsequently 
to the sale, i. e., he pre-empts the property and not the equity of 
redemption (the mortgage not being one m existence at the date 
of the sale.) 

The rulings in Serh Mai v. Huham Singh (2) and Naram 
Singh v. Parbat Singh (3) do not govern the present case. In 
both of those cases the stranger vendee re-sold the property to a 
co-sharer in the village (who had a right of pre-emption equal to 
or better than that of the pre-emptor), on a date prior to the 
institution of the suit for pre-emption. This, it was held, defeated 
the plaintiff’s right to pre-empt. The principle on which these 
rulings were based is that the wrong which the plaintiff had 
come into couit to set right, viz., the introduction of a stranger 
into the co-parcenary body, no longer existed on the date of suit, 
having been removed by the lesale to a co-sharer with a pre- 
emptive right at least equal to that of the pre-emptor. That 
principle does not operate m the circumstances of the present 
suit, where a portion only of the property has been mortgaged 
to the original vendor who parted with his share. 

On behalf of the respondents it is contended that the vendee 
has every right to enjoy the usufruct of the property until it is 
pre-empted and that a right to mortgage it is one of the rights of 
enjoyment thereof. Reference is made to the ease of Deo Dai v. 
Ram Antar (4), but it was'nowhere held in that case that the 
vendee was entitled to create a mortgage on the property binding 
on the pre-emptor. It was held that a pre-emptor, before his 

(1) (18S5) I. L R., 7 AD , 775. (3) (1901) I. L R., 23 AIL, 247. 

(2) (1897) I. L. R , 20 All , 100. (4) (188G) 1 L. R., 8 All., 502. 
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pre-emption is actually enforced; possesses no such right in the 
subject of pre-emption a 3 would entitle him to any benefit arising 
out of the property which he is entitled to take but has not yet 
taken. 

In support of the contention that a vendee is entitled to 
deal with the property as he likes until the pre-emption suit 
is instituted; attention is called to an unreported decision of a 
Bench of this Court in S. A. No. 724 of 190t>, Allahdad 
Khan v. Mnnshi Abdul Hakim, decided on 15th April, 1907. 
In that case the vendee had resold to another stranger, prior to 
the institution of the suit, and the latter was in possession. The 
vendee pleaded that he had sold and had no longer any interest 
in the property, and so the second vendee was made a party to 
the suit, but the plaintiff did not amend his plaint, nor seek to 
pre-empt both sales, and for this reason his suit failed. It is 
clear, however, that if he had amended his plaint his claim would 
have been decreed, granting that he had a right of pre-emption. 
This clearly indicates that the first vendee had no power to so 
dispose of the property to a stranger as to defeat the pre-emptiVe 
right. In the present case, however, the second transfer 19 only a 
mortgage. 

Our learned brother was of opinion that possibly it would 
have been sufficient in the present case if the mortgagees 
had been made parties to the pre-emption suit so that the 
sale price might not have been paid to the mortgagor behind 
their backs. As a matter of fact they were impleaded, but 
on their behalf it is contended that they could not have pleaded 
the mortgage as a defence to the suit. This may be so, 
but at least they had an opportunity of placing their hands 
upon the money paid into court by the pre-empt or, and if 
rhey have not done so it is their own fault. Their mort- 
gagor’s right to the property was subject to the appellants’ 
right of pre-emption. He could not pass a better title than he 
had himself, and they took the mortgage at their own risk. To 
allow a vendee thus to mortgage property while subject to the 
pre-emptor’s right so as to bind it in the hands of the pre-emptor, 
would open the door to fraudulent transactions calculated to 
defeat the right of pre-emption. The-yery nature of this right, 
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the right to be substituted for the vendee as he stood at the 
moment of sale, shows that it cannot be allowed t5 be defeated 
in this manner. Under Muhammadan Law also a subsequent 
disposition of the property by the vendee is voidable at the 
option of the pre-emptor (vide Ameer All’s Muharnwyadan Law)* 
We therefore allow this appeal, set aside the judgment and 
decree of this Court and reinstate that of the court of first 
appeal. 

Appellants will have their costs in all courts. 

Appeal decreed . 

Before Mr. Justice Richards and Mr Justice Tudball. 

LALTA PRASAD and another (Plaintiffs) v. BABTJ PRASAD and 
others (Defendants).* 

Act Mo XV of 1877 (Indian Limitation Act), section 19 — Limitation — Aek?io fi- 
le dgmetii— Authority of managing partner to acknowledge a debt as due by 
the firm — Receiver, 

Meld that the manager of a firm who has power to borrow and repay money 
on behalf of the firm has power also to acknowledge a debt by either immediately 
giving a promissory note, or subsequently, upon an adjustment of accounts or m 
any other way in the course of business, making bond fide admissions m 
writing. 

Meld alto that where in the course of a suit for dissolution of partnership 
a receiver has been appointed to discharge the debts and liabilities of the firm, 
the mere fact that a claim which was within time when made is not adjudicated 
upon by the court until after the expiration of more than three years, does not 
render the claim a bad claim against the partnership assets. 

The facts of this case were as follows : — 

The plaintiffs claimed to be partners to the extent of an 
eighth share in a rice mill company which was started and managed 
by Babu Prasad, defendant No. 1. The suit was filed on the 
27th June, 1903. A preliminary decree for dissolution was made 
and a receiver appointed on the 15th March, 1906. The plaintiffs, 
on the 22nd June following, applied to the receiver for payment 
to them of a sum of Es. 8,009-14-6, with interest, which they 
claimed to have advanced as a loan to the company from time to 
time. Babu Prasad as the managing proprietor of the firm had, 
on the 2nd February, 1903, given a sarhhat to the plaintiffs 
for Es. 7,509-14-6, exclusive of inteiest, and in the written state- 
ment filed in another suit on the 8th January, 1904, and in his 
deposition in the present suit, recorded on the 17th February, 1904, 

* First Appeal No. 216 of 1907, from a decree of Girraj Kishor Datt, Subor- 
dinate Judge of Bareilly, dated the 3rd of June 1907. 
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had stated that he had received the money on account of the mill. 
The receiver 1 disallowed the amount, and the Subordinate Judge 
on the 30th May, 1907, held that the claim was barred by time. 
A final decree was made for distribution of the assets realised by 
the receiver^among the share holders. 

The plaintiffs appealed. 

Dr. S'ltish Chandra Banerji (with him the Hon’ble Pandit 
Sundar Lai), for the appellants, submitted that the claim was not 
barred by time, because the loan had been advanced for the firm 
to the managing member who bad acknowledged a subsisting 
liability well within three years of the date of the application to 
the receiver. I he receiver was an officer of the court and no 
creditor could sue him without the leave of the court. The 
partnership assets were in custodid legis, and the proper course 
for a creditor was to apply to the court or the receiver. The 
assets available for distribution among the shareholders could not 
be ascertained till the liabilities of the firm had been discharged. 
In taking accounts, the debit and credit entries had to be tested 
and adjusted; Woodroffe, Receivers , pp. 86, 132. 

Babu Surendra Nath Sen (with him Munshi Qovind Prasad 
and Babu Binode Behari ), for the respondents, contended that 
the manager of the firm was not an agent “ duly authorized in 
this behalf ” within the meaning of section 19 of the Limitation 
Act. The law contemplated an express authority given for the 
purpose of making an acknowledgment, and this had not been 
shown by the plaintiffs in the present case. The words “ duly 
authorized in this behalf ” are words of limitation and must be 
construed to mean a specially authorized agent. They should not 
be treated as though they were a surplusage ; Vittalshah v Sheo - 
din (1) (cited in Sanjiva Row’s Lawyers’ Companion,” 635.) 

Richards and Tudball, JJ. : — This appeal arises out of a 
suit brought for the dissolution of a partnership alleged to have 
existed between the plaintiffs and the defendants 1 to 4. It 
was subsequently held that a number of other persons were also 
partners and they weie male parties accordingly. The plain- 
tiffs suggested in their plaint that they were entitled not only 
to a dissolution of partnership but also to the repayment of the 

(1) 2 0 P. L. B., 40. 
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sum of Rs. 8,000 on the ground that they had been misled by 
the defendants or some one or more of them. * This sum of 
Rs. 8,000 is not to be confounded with the item of Rs 7,509-14-6 
which we shall deal v>ith later on. It represented the capital of 
the plaintiffs in the firm. The Court made a decree for the 
dissolution of the partnership, but it gave no relief to the plain- 
tiffs m respect of the sum of Rs 8,000 to which we have already 
referred. After the primary decree for dissolution had been 
made the plaintiffs on the 22nd June, 1906, put forward a 
claim to the Receiver that they were entitled to the sum of 
Rs. 8,077-9-9, with interest, not as partners, but as creditors of 
the, firm. The Receiver disallowed this claim on the ground that 
it was barred by limitation and the Court confirmed the view 
taken by the Receiver. 

The question whether or not the plaintiffs are entitled to recover 
this item out of the assets is the question, and the only question, 
which has been argued in the present appeal. We are satisfied on 
the evidence that the defendant No. 1 Lala Babu Prasad was the 
managing partner of th e firm. This matter has not been disputed, 
and we have been referred to no evidence to the contrary. The 
plaintiffs in a suit which was instituted almost if not quite simul- 
taneously with the present suit, claimed to recover this amount 
from Lala Babu Prasad personally. In his written statement 
Lala Babu Prasad, whilst he admitted receiving from the plaintiffs 
another sum of Rs. 500, alleged that he had received the amount 
now in dispute, not in his personal capacity, but as the manager 
of the firm, and that the money had been duly spent for its pur- 
poses. Several letters, and in particular the one dated the 5th of 
August, 1906, which have been given in evidence, contain clear 
admissions chat Lala Babu Prasad received the money from the 
plaintiffs, who are bankers, as manager for the firm. No evidence 
to the contrary was given. In our judgment these documents are 
clear admissions by Lala Babu Prasad that he received the amount. 
The answering respondents, namely, respondents Nos. 18, 20, 23, 
26, 28, 30, 38 and 39, allege that Lala Babu Prasad was not an 
agent withiu the meaning of section 19, explanation 2, of the 
Limitation Act of 1877, and further, that assuming that Lala Babu 
Prasad could give a valid acknowledgment, the claim was barred 
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at the time the court made its decree. On the first point it was 
argued that the agent must have express authority to give the 
acknowledgment, and that it is not enough that the Court should be 
satisfied that Lala Babu Prasad had authority to borrow and repay 
money, but that the Court must also be satisfied that each one of 
the partners gave express authority to Lala Babu Prasad to ack- 
nowledge the debt. We think that this would be placing a very 
narrow construction on section 19 and would open the door to 
very serious fraud. It seems to us that if it is admitted that the 
agent had a power to borrow, it follows of necessity that he had 
power to acknowledge the debt by either immediately giving a 
promissory note, or subsequently upon an adjustment of accounts, 
or in any other way in the course of business making bond fide 
admissions in writing. We are quite satisfied on the evidence 
that Lala Babu Prasad was the manager of the firm with full 
power to borrow and repay money. 

As to the next point, namely, that the debt was barred at the 
date of the judgment of the learned Subordinate Judge, we find 
that the claim was put forward on the 22nd of June, 1906, the 
Receiver having been appointed on the 14th of March in the 
same year. It is quite clear, therefore, that from the date of the 
appointment of the Receiver and the putting forward of the claim 
the debt was not barrel. It was a part of the duty of the Court 
in the course of the suit t) discharge the debts and liabilities of 
the firm, and in our judgment the mere fact that the Court did 
not adjudicate on the claim until after the expiration of more 
than three years, did not render the claim a bad claim against 
the assets of a firm which were being administered by the Court, and 
we think the learned Judge was wrong in dismissing the claim. 

It has not been ascertained what is the amount due to the 
plaintiffs in respect of the item we have been dealing with. We 
therefore allow the appeal to this extent that we hold that the 
Court below was wrong in dismissing the plaintiffs 5 claim on 
the ground of limitation as to the item of Rs. 7,509-14-6. The 
case will go back to the Court below with directions to ascertain 
what sum is due to the plaintiffs iu respect of the said item. 
Haying ascertained the amount due, the Court will allow the 
same to the plaintiffs as creditors, and the balance of the assets 
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will then be distributed amongst the several partners as already 
directed. The appel'ants will have their costs in -this appeal as 
against respondents Nos. 18, 20, 23, 26, 28, 30, 38 and 39. The 
objection by the respondents is notpiessed. It is therefore dis- 
missed, but we make no order as to costs. 

Appeal allowed and cause remanded. 
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REVISIONAL CRIMINAL. 


1909 

October 28. 


Before Mr. Justice Tudball . 

EMPEROR v t RAJ KARAN and others.* 

Criminal Procedure Code , section 110 —Security for good behaviour-* Order for 
security passed upon failure of charge of a substantive offence against 
the persons bound over ♦ 

Eight persona were sent up for trial on a charge of dacoity and were acquitted, 
and an attempt to prove a case against them under section 400 of the Indian Penal 
Code was also unsuccessful, Meld that these cncumstances were not in them- 
selves a bar to proceedings being shortly afterwaids initiated against the person 
acquitted under section 110 of the Code of Criminal Proceduie. Alep BramamTc 
v. King -Emperor (1) distinguished. 

In this case eight persons were sent up for trial cn a charge 
of dacoity, but, the evidence against them being insufficient, were 
discharged. An attempt was made to obtain evidence against 
them sufficient for a’ conviction under section 400 of the Indian 
Penal Code, but that evidence was not forthcoming. Thereupon, 
as the police information in the case gave the Distiict Magistrate 
reason to believe that it was necessary to bind over some of these 
persons to be of good behaviour, he took proceedings against five 
out of the eight, and after the usual procedure made an order 
binding them over. The Sessions Judge referred the case to the 
High Couit, being of opinion that the action of the Magistrate 
of the District was illegal in view of the ruling of the High 
Court at Calcutta in the cas6 of Alep Pramamk v King-Emperor 
(!)• 

Mr. TT. K Porter (Assistant Government Advocate), for the 
Crown. 

No one appeared in support of the reference. 

* Criminal Reference No. 584 of 1900. 

(1) . (1906) u C. W. 413. 
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Tudball, J. — Five persons — Raj Karan, Baldeo, Golai> Ram 
Nandan and*Bansdeo — have been bound over by the District 
Magistrate of Mirzapur to be of good behaviour. The record of 
the case has been submitted to this Court by the Sessions Judge 
with a recommendation that the Mag strate’s order be set aside. 
It appears that these five persons, together with three others, were 
sent up for trial on a charge of dacoity. The District Magistrate 
found that the evidence w T as insufficient. An attempt was made 
to obtain evidence sufficient for a conviction under section 400, 
Indian Penal Code, but that evidence was not forthcoming. 
Thereupon, as the police information gave the District Magistrate 
reason to believe that it was necessary to bind over some of the 
persons to be of good behaviour, he took proceedings against 
these five persons out of the eight. An order under section 112 
was duly passed and duly communicated to them. The evidence 
for the prosecution wa<$ taken in their presence and they were 
allowed an opportunity of producing evidence in their defence, 
which they did. The Sessions Judge has remarked It has 
been held by the Calcutta High Court in Alep Prarfianik v. 
King-Emperor (1) that proceedings under section 110 of the Code 
of Criminal Procedure should not be instituted with a view to bind 
down persons on an indefinite charge after prosecutions against 
them on definite charges under the Indian Penal Code, have 
failed. ” This quotation apparently has been taken from the head 
note of the report. A perusal of the judgment, however, will show 
that the Calcutta High Court laid down no such rule at all. The 
facts of that case are entirely different, and the High Court found 
that the proceedings taken against the accused were malicious 
proceedings taken by a Magistrate who had certainly laid himself 
open to very severe criticism. They further found that the evi- 
dence m that case was perfectly worthless. The facts ia the 
present case are very diffeient indeed. The evidence for the 
prosecution, if true, discloses a state of affairs which makes it 
absolutely necessary that the five men ia question be bound over 
to be of good behaviour. The order of the District Magistrate 
appears to be a perfectly good and valid one, and I see no cause 
for interference. Let the record be returned. 

(1) (1903) ii o, W. N., 413. 
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APPELLATE CRIMINAL. 


Before Mr Justice Richards 
EMPEROR v SALIM-ULLAH KHAN.* 

Criminal Procedure Code , sections 234, 235, 537 — Act No XL V of 18C0 (Indian 

Penal Code J, section 477 A —Charge— Misjoinder of charges - Illegality . 

Where a person who was sent up for trial under section 477A of the Indian 
Penal Code was charged with having wilfully altered and mutilated certain 
accounts between the years 1907 and 1909, and the evidence showed that the 
subject-matter of the charge was practically five series of entries in certain 
sets of books, it was held that the charge so framed was bad, and the defect could 
not he remedied by section 537 of the Code of Criminal Procedure. Sulrah - 
mania Ayyar v. King -Emperor (1) and Queen-Empress v. Mail Lai Lahiri 
(2) referred to 

This was an appeal by one Salim-ullah Khan from a con- 
viction under section 477A of the Indian Penal Code and a 
sentence of four years’ rigorous imprisonment. At the hearing 
it was submitted by the Assistant Government Advocate 
(Mr. TV- K. Porter ) for the consideration of the Court that 
the charge (the material portions of which are set forth in the 
judgment below) was incorrectly framed; and that, having regard 
to the ruling of the Privy Council in Subrahmania Ayyar v„ 
King-Emperor (1) and of the Calcutta High Court in Queen- 
Empress v. Mati Lai Lahiri (2), section 537 of the Code of 
Criminal Procedure could not be prayed in aid ; but that the 
conviction and sentence would have to be set aside and a re-trial 
ordered. 

Mr. 0. W. Dillon, for the appellant; replied on the preliminary 
objection. 

The following judgment was delivered. 

Richards, J. — The appellant was charged and convicted 
under section 477A, Indian Penal Code. The charge is in the 
following terms : — u That you, between 1907 and 1909, being a 
clerk of the Canal Department, wilfully altered and mutilated 
the accounts which were in your possession, &c. Section 233 of 
the Code of Criminal Procedure provides that for every distinct 
offence of which any person is accused there shall be a separate 


* Criminal Appeal No. 585 of 1909, from an order of L. Marshall, Sessions 
Judge of Mainjurn, dated the 17th of July, 1909. 

(1) (1 £01) J. I . F., 25 Mad , 61. (2) (1899) 1. 1, R„ 26 Calc., 560. 
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charge, and every such charge shall be tried separately, except in 
the cases mentioned in sections 234, 235, 236 and 239. In the 
present case the accused, according to the evidence, is charged 
with making five series of alterations. Under section 234, the 
accused migl^ have been tried at one trial for three offences, but 
they must have been committed within the space of twelve 
months from the first to the last. It cannot be contended that 
section 235 applies, or the provisions of section 236 or section 
239. In the case of Subrahmania Ayyar v. King* Emperor (1) 
it v* as held by the Privy Council that the joining of charges con- 
trary to the provisions of the Code of Criminal Procedure was not 
merely an irregularity which could be remedied by section 537. 
In the case of Queen-Empress v. Mati Lai Lahin (2) a Bench of 
the Calcutta High Court held that a charge framed as the present 
charge was quite irregular. It seems to me under the circum- 
stances that I have no option except to direct a retrial of the 
case. A proper charge must be framed in accordance with the 
Code of Criminal Procedure. It should be borne in mind that 
I do not decide tha^ evidence of the alleged falsifications other 
than those actually charged is inadmissible. I accordingly get 
aside the conviction and sentence passed on the appellant and 
direct that the Sessions Judge of Mainpuri do proceed as soon as 
he reasonably can to re-try the appellant after framing charges. 
I further direct that the appellant may be admitted to bail upon 
giving security to appear at his trial to the satisfaction of the 
District Magistrate. 

(1) (1901) LL. R„ 25 Mad., 61. (2) (1899) I.L. R., 26 Calc., 560, 
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D of ore Mr. Justice Tudball, 

KUNWAR KARAN SINGH (Plaintiff) Vu GOPAL RAI and others 
(Defend ants). 1 * % 

Act No* VII of 1870 ( Court Fees Act ) , sections 5 and 12 — Court fee 
— Decision of Taxing Officer final as to category . 

The decision of the Taxing Officer as to the proper amount of court fees 
payable on a memorandum of appeal, as also incidentally his decision as to the 
category within the suit falls, is final and binding upon the Court under section 5 
of the Court Fees Act, 1870. 

In this case, a memorandum of appeal having been presented 
for repoit as to sufficiency of stamp, the stamp reporter made the 
following report : — 

“ The plaintiff appellant Kunwar Karan Singh brought the suit which gave 
rise to this appeal to recover Rs, 4,500 principal and Rs. 1,044 interest, total 
Rs. 5,544, from the surplus of the sale proceeds of property mentioned in schedule 
A, held m deposit in court and by sale of the property mentioned in schedule B 
attached to the plaint. He came into court on the aUegation that Syed Haidar 
Shah, the defendant No. 1, borrowed from him the sum of Rs. 4,500 and in lieu 
thereof executed a mortgage deed m his favour on the 2nd of September, 1907, by 
hypothecating the properties mentioned in schedules A and B to secure the repay- 
ment of the mortgage money ; that it was afterwards discovered that Ram Narayan, 
the defendant 2nd party, had m execution of a simple money decree attached the 
property mentioned m schedule A before the execution of the plaintiff's mortgage, 
that the said property was sold by auction for Rs. 14,200 and the sale proceeds 
were held in deposit in court , that the decree held by Ram Narayan defendant 
was for Rs. 7,124-1-0 and it had priority over the plaintiff's claim ; that the other 
creditors, who were defendants 3rd party, applied to the Court for rateable distri- 
bution of the sale proceeds, and that as against the plaintiff who held a hen over 
the property sold, they had no right to have their debtB satisfied out of the sale 
proceeds — hence the suit. 

“ Some of the creditors, who are the respondents, opposed the suit on the 
ground that they in execution of their decrees had attached the property men- 
tioned m schedule A before the execution of the plaintiff's mortgage and that the 
plaintiff could not therefore claim priority over their debt. 

“ The case proceeded on its trial and the court below gave the plaintiff a 
decree for sale as against property mentioned in schedule B and as against the 
surplus of the sale proceeds of the property mentioned m schedule A: it directed 
that the plaintiff will come m after the decretal debts of Ram Narayan, Gopal 
Rai, Parbhu Lai and Rukman, and Raghubar Dyal and Harbhajan were fully 
discharged. 

tf The plaintiff being dissatisfied with the decree conies in appeal to this 
Hon’ble Court and prays iffiat it may be declared that the plaintiff's mortgage has 

* Miscellaneous Stamp Reference under section 5 of the Court Fees Act, 

9 


1909 

November 1. 



60 


THE INDIAN LAW KEPOKTS, [VOL. XXXII. 


1003 


KotwjleT 

Kaban 

SlHGH 

Gopal Rai, 


priority over the^claims of the aforesaid persons except Ram Narayan. He has 
•valued the appeal at Rs. 2,296-5-0, the amount due under their decrees, and has 
paid a court fee of Rs 10 on the memorandum of appeal. 

“I beg to submit that a suit for recovery of mortgage-debt by enforcement 
of the hypothecation hen is a suit for money and, the suit not having changed 
its character m appeal, the court fee is payable ad valorem. The object of the 
appeal is the recovery of the mortgage-debt fiom the sale proceeds of the propeity 
held in deposit in court in precedence of the defendants respondents. That 
being so, a court fee of Rs. 140 is payable. Rupees 10 having been paid, there is 
therefore a deficiency of Rs. 180 to be made good by the plaintiff appellant on 
this memorandum of appeal.’ ’ 

Mr. if. L. Aga/rwala } for the appellant, preferred the follow- 
ing objections : — 


“ The appellant has obtained a decree to enforce his mortgage to Ihe full 
extent of his debt, the reservation being that certain creditors had perfected 
their title under section 295 of Act XIV of 1882 and had priority over the appel- 
lants claim. The object of the appeal is to get rid of this reservation. The 
appeal seeks a declaration only. Hence Rs. 10 is quite sufficient.” 

The office put up the following report : — 


“In reply to the objection I submit that the allegations on which the 
plaintiff came into court and the contention put forward by him in the court 
below were exactly similar to what is now contended for by the learned counsel 
on his behalf and yet he, the plaintiff, chose to bring a suit for money instead 
of for declaration. The question is, can he change the nature of suit m appeal ? 
I submit, not. The relief prayed for m the plaint was directed against the 
mortgagor as also the creditors, including the respondents to this appeal other 
than Ram Narayan the attaching oreditor. The sale-proceeds of a major 
portion of the mortgage security were deposited m court and the plaintiff 
wanted to have the same for the satisfaction of his mortgage-debt against 
the rival claims of other creditors, the present respondents being some of 
them. That object of the plaintiff having faffed there as against the resp on 
dents, he comes in appeal to this Hon’ble Court with the same object m 
view, but to evade the payment of proper institution fee he argues that h 
wants a declaration only, and that his object in appealing is the removal of thl 
condition attached to the decree by the court below. If the decree of tho ! 
below is allowed to stand, he will be a loser to the extent of the respondents’ 7 

agamst the sale proceeds, the other property mortgaged to him being ins ^ 

cant and not sufficient to discharge his whole debt under the mor wT 7 
upon (vide paragraph 8 of the plaint). mortgage sued 

“ I may mention that the plaintiff appellant presumable i 
under Art. 17.ol.7i, Sch.Hof Act No. TO of 1870 T w, * ° °° me 

case where it i s not posable to put a money valulon CUuS6 applie3 to a 
which is not the case here According f n to the relief claimed, 

must be paid on this amount.” ' ' ’ d 1 6ubrmt the court fe_ 
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The Taxing Officer on the 12th of August, 1909, made the 
following order : — 

“In the case of Jliandu Mai v. Himmat, (1) the Hon’ ble Taxing Judge 
held that where an appellant sought for a declaration that he need not pay off 
a prior mortgage before bringing certain property to sale m execution of a 
decree obtained on his mortgage, he must pay court fees on the ym of which he 
wished to evade the payment. The present case is to my mind on all fours 
with this. The lower appellate court has m fact said to the present objector-— 
you may draw the balance of the sum realised by the sale of one of the proper- 
ties mortgaged to you, provided you first pay the sum of Rs. 2,296-5 to certain 
other persons. He seeks to avoid doing this. On the reasoning adopted by the 
Hon’ble Taxing Judge in the case referred to above, he is bound to pay court 
fees on this amount. I therefore agree with the report of the office and direct 
ad valorem fees to be paid on Rs. 2,296-5. This order is passed un der section 6 
of Act VII of 1870.” 

Mr. M. L . Agarwala contested this order upon the ground 
that the decision did not touch the class in which this case 
fell. 

Whereupon The Hon’ble Mr. Justice Griffin ordered the 
.case to be laid before the Taxing Judge for orders. 

Mr. W. Wallaoh, for the Crown, raised a preliminary objec- 
tion to the effect that as the Taxing Officer had not thought fit 
to refer the matter to the Taxing Judge, his decision was final 
under section 5 of the Court Fees Act, 1870 It was not open to 
appeal in revision or review. He relied on Balharan Rai y. 
Gobind Nath Tvwcuri (2) and Badri Prasad y. Kundan Lai (3). 

Mr. M. L . Agarwala, for the appellant, submitted that the 
question whether an ad valorem fee should be paid or a fixed 
fee was one relating to the class or category to which a parti- 
cular suit belonged. Even if there was no difference between 
the appellant and the Taxing Officer as to the class to which 
a particular suit belonged, yet there might be a difference as to 
the amount of court fee payable, and in such cases, the deci- 
sion of the Taxing Officer, if he does not refer the matter to the 
Taxing Judge, shall be final. But where the question involved 
the determination of the class to which a particular suit belonged 
the matter was one not within the province of the Taxing Officer 
but that of the Judge. 

He referred to section 12 of the Court Fees Act.~ 

(1) Unreported , but see I. L. R., 31 All., 271. (2) (1890) I. L, R„ 12 All., l29 t 

(3) (1893) I. L. R„ 15 All} 117. 
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The following judgment was delivered by 
Tudbaix/J. — This matter has come before me in the follow- 
ing circumstances. A memorandum of appeal was filed on a 
Court Fee Stamp of Rs. 10. The officer, whose duty it ^vas to 
see that the proper fee was paid, reported that there was a de- 
ficiency of Rs. 130. This report of his was contested on behalf 
of the appellant, and this difference having arisen the matter 
was placed before the Taxing Officer. The latter, on the 12th of 
August last, passed an order under section 5 of the Court Fees 
Act, holding that there was a deficiency and the amount of fee 
had been correctly estimated by the office. In some manner 
which is not apparent from the record, the papers were laid 
before Mr. Justice Gkifito, who thereupon ordered the matter 
to be placed before the Taxing Judge for orders. Mr. Wallach 
has appeared on behalf of the Crown and takes a preliminary 
objection that the order of the Taxing Officer was a final order 
as contemplated by section 5 of the Court Fees Act. Attention 
has been called to the rulings reported in I. L. R , 15 All., 117 
and I. L. R., 12 All., 129. In view of those rulings and of the 
clear terms of the section there is no doubt in my miud, what- 
soever, that the Taxing Officer's order is final and that I have 
no further power to interfere in the matter. It is urged 
by Mr. Agarwala on behalf of the appellant that the dispute 
was one as to the category within which the suit falls and that 
therefore the order iB not a final order. But the decision as to 
the category is the preliminary point which has to be decided 
before a decision as to the amount of Court Fees can be arrived 
at. According to the plain language of section 5, the amount 
fixed by the Taxing Officer, no matter how he arrives at his con- 
clusion, is fixed finally and is binding so far as the purposes of 
the Court Fees Act aie concerned. Attention has been directed 
to section 12 of the Act, and it has been urged that a decision of 
a court as to the category within which a suit may fall is not a 
final decision contemplated by section 12, and the same principle 
applies to section 5 of the Act. With this I cannot agree; The 
language o£ section 12 is perfectly clear. It is merely the deci- 
sion of a court as to valuation, not the category, which is final, 
whereas in section 5 it is the decision of the Taxing Officer as to 



ALLAHABAD SERIES. 


63 


VOL. SXglI.] 

the amount of the couro fee payable which is final. The Legis- 
lature has not thought fit to allow a ly appeal from su*h an order, 
and it seems to me that once suoh aa order has been parsed I 
cannot go behind it to examine the method which the Taxing 
Officer adopted to arrive at his decision. I have, therefore, no 
jurisdiction m this matter to set aside the order of the Taxing 
Officer. Let the papers be laid before the Judge taking applica- 
tions. As Mr. Agarwala wishes to obtain time to make good the 
deficiency, I would further point out that in my opinion I have no 
jurisdiction in the matter, as it has not been referred to me as 
Taxing Judge by the Taxing Officer. 


APPELLATE CIVIL. 


Sefore Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

SAHIB ALI AND OTHERS (Defendants) o. FATIMA BIBI (Plaintiff).* 
Pre-emption — Wajil-ul-arz — Interpretation - Perfect partition— Mo new wajxh - 
u l- arz framed - “ Mali Jean del ’ ’ 

The determination of an alleged right of pre-emption must depend upon the 
particular circumstances of each case and the evidence adduced m support of the 
pre-emptive right. 

A village was divided by perfect partition into several mahals, but no new 
wajib-ul-arz was prepared. The wajib-ul-arz framed before partition was headed 
K Makuk hissadaran hakhudha ■ rights of co-sharers inter se ” and gave the right 
of pre-emption (1) to co-sharers in the lihata (2) to the proprietor of the patti 
and (3) to the proprietors of the village (mahJcan deli) Plaintiff was a co-sharer 
m a different mahal fiom that in which the vendor was a co-sharer. Held that 
the heading of the wapb ul-arz limited the meaning of the expression “mahian 
deh ” to proprietors who were oo-sharers with a vendor, between whom and the 
vendor a common bond subsisted, and as the plaintiff was not a oo-shaier m the 
same mahal with the vendor, she had no right of pre-emption. 

Janlci v. Pam Partap Singh (1), Sardar Singh v Ijaz Husain Khan, (2) 
and Q-ohnd Pam v Masih-tcilah Khan, (3) distinguished. Dalganjan Singh v 
Kalha SmgJb (4) followed. 

The facta of this case were as follows : 

In 1888 the village of Araud, which had previously consisted 
of a single mahal, divided into tholes and pattis, was partitioned 
and split up into several mahals The owners of one of these 


o -l ? irs ^ ‘V ®27 of 1907, from a decree of Saiyid Taiammul Husain, 
Subordinate Judge of Jaunpur, dated the 8th of Ootober 1907, 


(1) (1905) I. L. R„ 28 All., 280. 

(2) (1906) I. L. R„ 28 All., 614. 


(3) (1907) I. L. R„ 29 All , 295. 

(4) (1899) I L. R„ 22 All., 1. 
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mahals, known by the name of Mahal Muhammad Makki, sold 
the same to<the defendants. The plaintiff thereupon brought the 
present suit for pre-emption. The plaintiff had no interest in the 
mahal sold, but was the owner of one of the other mahals into 
which the village had been divided. At the time of partition no 
fresh wajib-ul-arz was framed. The existing wajib-ul-arz con- 
tained a chapter on pre-emption headed “ Rights of co-sharers 
amongst themselves ” and gave a light of pre-emption, first to 
co-sharers in the khata^ next to proprietors of the patti and 
finally to proprietors of the village (malikan deh ). The Court 
of first instance (Subordinate Judge of Jaunpur) held that the 
plaintiff was entitled to pre-empt as {t malik deh” and gave 
her a decree accordingly. The defendants appealed to the High 
Court. 

The Hon’ble Pandit Sundar Lai (with him Maulvi Muham- 
mad Ishaq), for the appellants. 

Mr. B. E . 0’ Conor (with him Babu Jogindro Nath Chaudhri ), 
for the respondent. 

Stanley, C. J. — This appeal arises out of a pre-emption suit. 
The village of Arand prior to 1888 consisted of one mahal which 
was divided into; tholes and pattis* On the 17th of April 1888, 
partition proceedings were filed and the village was partitioned. 
A number of mahals were formed, one of wdiich, namely, Mahal 
Muhammad Makki, is the subject matter of this litigation. The 
plaintiff is not a co- sharer in this mahal, but is a co-sharer in 
another mahal. The owners of Mahal Muhammad Makki sold 
the entire mahal to the defendants and therefore the suit was 
instituted. No new wajib-ul-arz was framed at the time of 
partition, but the plaintiff relies upon the wajib-ul-arz which was 
prepared in the year 1883, which contains the following provision 
as to pre-emption, namely, u if any co-sharer in any patti wishes 
to transfer his property, then he shall do so first of all to his 
co-sharer in the khata , next to the proprietors of the patti, after 
that to the proprietors of the village (malikan deh).” The con- 
tention on behalf of the plaintiff is that no new wajib-ul-arz 
having been framed upon the recent partition, ‘the provisions oi 
the old wajib-ul-arz must prevail and that the plaintiff being 
proprietor (mahk) of part of the village is entitled to pre-empt. 
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The Court] below acceded to this contention, holding that the 
case was governed by the ruling in Jcmhi v. Bam Par tap Singh 
( 1 ). 

As has been often laid down, the determination of an alleged 
right to pre-emption must depend upon the particular circums- 
tances of each case and the evidence adduced in support of the 
pre-emptive right. In the present case the plaintiff relies upon 
the words in the wajib-ul-arz u malikan deh ” as strongly sup- 
porting her claim. We have therefore to ascertain what meaning 
is to he attributed to this expression in the wajib-ul-arz in ques- 
tion. I think that the key to its meaning is to be found in the 
language used in the heading to Chapter II, in which chapter is 
to be found the provision as to pre-emption. The heading of this 
chapter is <( Rights of co-sharers, ( c hissadaran deh ’), as among 
themselves, based on custom or agreement.” The words u co- 
sharers as among themselves ” seem to limit the meaning of the 
words malikan deh to proprietors who are co-sharers with a 
vendor between whom and the vendor is a common bond. The 
plaintiff in this case is not such a co-sharer, and therefore, I 
think, cannot claim the benefit of the custom. The case is unlike 
that which was relied on by the Court below. Its facts also do 
not resemble those in the case of Sardar Singh v. Ijaz Husain 
Khan (2), in which upon partition a new wajib-ul-arz was prepared 
which was a verbatim copy of the old wajib-ul-arz. I would 
therefore allow the appeal and dismiss the plaintiff’s suit. The 
view which I take does not conflict with that expressed in 
Oobind Bam v. Masih-ul-lah Khan (3), inasmuch as in that case 
there was nothing in the wajib-ul-arz relied upon to qualify the 
meaning of the expression hissadaran deh as used in it. 

Banebji, J. — I am of the same opinion. The plaintiff claims 
under a custom recorded in the wajib-ul-arz prepared in 1883- 
1884, when the village was an undivided village and consisted 
of only one mahal. Chapter II of the wajib-ul-arz, containing 
the clause relating to pre-emption, is headed “ Hakuh hissa- 
daran bakhudha (rights of co-sharers inter se ). ” It is clear from 
this heading that the persons referred to in the clause were 
persons among whom existed the common bond of being co-sharers. 

(1) (1905) I. L. R., 28 All., 286. (2) (1906) I. L. R., 28 AH,, 614. 

(3) (1907) I, L. R., 29 All,, 295. 
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The words malikan deh which appear in that, clause hear, in 
my opinion, the same meaning as the words hissadaran deh in 
the wajib-ul-arz which formed the subject} of consideration by a 
Full Bench la Dalganjan Singh v. Kalka Singh (1). I am 
unable to distinguish this case from the case above mentioned. 
As held m that and other cases, the decision of each case depends 
on the nature of t ! *e particular custom or contract on which it is 
founded. The ruling m JanJei v. Rmi Partap Singh (2), to 
which I was a party, has been relied on by the Court below, 
apparently under the impression that it was held in that case that 
in every instance the owner of a share in one mahal is entitled to 
pre-empt a share in another mahal. No such general rule was 
laid down in that case, which was* decided with reference to its 
own peculiar circumstances. The wajib-ul-arz relied on in that 
ease was prepared after the village had been divided into two 
mahals. Having regard to that circumstance it was held that 
when the wajib-ul-arz conferred on a share-holder in the village 
the right of pie-eruption, it was clearly intended that the right 
would attach to such a share-holder, even though he was not a 
co-sharer in the same mahal. Those circumstances are absent in 
the present case. The custom recorded m the wajib-ul-arz relied 
on in this case cannot after partition apply to the altered state of 
things which has now come into existence. I agree in the order 
proposed. 

By the Court. — The order of the Court is that the appeal is 
allowed, the decree of the Court below is set aside and the plain- 
tiff's suit is dismissed with costs in both Courts. 

Appeal decreed . 

(1) (1899) I. L. B., 22 All, 1. (2) (1905) I. L. R., 28 AH., 266 
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Before Mr. Justice Banerji and Mr Justice Tudball , 

BENI MADHO and another (Defendants) v. INDAR SA^AI (Plaintiff) 

AND OTHERS (DEFENDANTS). 

Civil Procedure Code (i90S), section 11 —Res judicxta “ Former suit ” — 
Application of rule of res judicata unaffectedly the question] m which 
court an appeal lies . 

The rule of res judicata, so far as it relates to the retrial of an issue, refers 
not to the date of the commencement of the litigation but to the date when the 
Court is called upon to decide the issue. BaVkislan v. Kishan Lai (1) followed. 

Held also that it is the competency of the Court of first instance to entertain 
the two suits which regulates the application of the rule of res judicata . the 
fact that m the two suits appeals may lie m different Courts does not affect 
the application of the rule. 

The facts of this case were as follows : — 

On the 15th of November, 1899, a lease was granted by Indar 
Sahai, plaintiff, who is the zamindar of the village, to Ajudhia 
Prasad and Mathura Prasad, the predecessors in title of the appel- 
lants. The lessees, alleging that they had been dispossessed, 
brought a suit for recovery of possession and compensation, and 
obtained a decree on the 25th of March, 1903. They obtained 
formal possession on the 4th of September, 1903, but were again 
dispossessed, and thereupon they brought another suit on the 4th 
of March, 1904, for recovery of possession and compensation. This 
suit was decreed by the Court of first instance on the 30th of 
September, 1904, and the decree was affirmed in appeal. Posses- 
sion was delivered on the 19th of November, 1905. On the 4th 
of December, 1905, the lessor brought the suit which has given 
rise co this appeal, against the lessees for arrears of rent for the 
period from the 5th of March, 1904, to the 19t-h of November, 
1905. On the 3rd of January, 1906, the lessees brought another 
suit for compensation for the same period, that is, for the period 
subsequent to the date of the institution of the suit brought by 
them on the 4th of March, 1904, to the date of delivery of posses- 
sion, namely, the 19th of November, 1905. This suit was decreed 
by the Court of first instance, on the 5th of June, 1906. Indar 
Sahai appealed against this decree to the Commissioner, but 
his appeal was finally dismissed. The Court of first instance 

* Second Appeal No 1104 of 1908, from a decree of O D. Steel, I) istrict Judge 
of Shabjahanpur, dated tbe 29th of July 1908, reversing a decree of Jagmohan 
Nath, Assistant Collector, first class, of Shahjahanpur, dated the 5th of June 
1 906. 

(1) (1888) I. L. B., 11 All., 148. 

10 
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dismissed the suit for arrears of rent brought by the lessor, holding 
that during fcba period for which rent was claimed the lessees 
were out of possession. This finding was in accordance with 
the result of the litigation which ended m the decree of the 
30th of September, 1904. From the decree passed in the suit 
brought by the lessor an appeal was preferred to the District 
Judge. The appeal prevailed and the suit of the plaintiff lessor 
was decreed. Upon second appeal to this Court the de- 
cision of the lower appellate Court was set aside and the case wa3 
remanded to that Court. After remand the learned Judge 
adhered to his original decision and decreed the claim of the 
lessor The defendants (lessees) appealed to the High Court. 

Mr. B. E . 0’ Conor and Munshi Haribans Bahai , for the 
appellants. 

Munshi Govind Prasad , for the respondents, 

Banerji and Tudball, JJ, : — The question in this appeal is 
whether the suit of the plaintiff respondent is barred by the rule 
of res judicata. The facts are these On the 15th of November, 
1899, a lease was granted by Indar Sahai, plaintiff, who is the za- 
mindar of the village, to Ajudhia Prasad and Mathura Prasad, the 
predecessors in title of the appellants. The lessees alleging that 
they had been dispossessed, brought a suit for recovery of pos* 
session and compensation, and obtained a decree on the 25th of 
March, 1903. They obtained formal possession on the 4th of Sep- 
tember, 1903, but were again dispossessed, and thereupon they 
brought another suit on the 4th of March, 1904, for recovery 
of possession and compensation. This suit was decreed by the 
Court of first instance on the 30th of September, 1904, and the 
decree was affirmed in appeal. Possession was delivered on the 
19th of November, 1905, On the 4th of December, 1905, the 
lessor brought the suit which has given rise to this appeal, 
against the lessees for arrears of rent for the period from the 
5th of Match, 1904, to the 19th of November, 1905. On the 3rd 
of January, 1906, the lessees brought another suit for compensa- 
tion for the same period, that is for the period subsequent to tne 
date of the institution of the suit brought by them on the 4th of 
March, 1904, to the date of delivery of possession, namely the 19th 
of November, 1905. This suit was decreed by the Court of firs$ 
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instance on the 5th of June, 1906. Xnclar Sahai appealed against 
this decree to the Commissioner, but his appeal was finally dis- 
missed. The Court of first instance dismissed the suit for arrears of 
rent brought by the lessor, holding that during the period for which 
rent was claimed the lessees were out of possession. > This finding 
was in accordance with the result of the litigation which ended in 
the decree of the 30th of September, 1904. From the decree passed 
in the suit brought by the lessor an appeal was preferred to the 
District Judge. The appeal prevailed and the suit of the 
plaintiff lessor was decreed. Upon second appeal to this Court 
the decision of the lower appellate Court was set aside and the case 
was remanded to that Court. After remand the learned Judge 
adhered to his original decision and decreed the claim of the 
lessor. From this decree the present appeal has been preferred. 

It is contended that, as before the decision of the appeal to 
the lower appellate Court in this case the decree in the suit brought 
by the lessees had become final, the matter in issue in this case 
has become res judicata in consequence of that decree. This 
contention is in our judgment well founded. The learned Judge 
overruled the plea of res judicata on the ground that the present 
suit had been instituted before the institution of the suit of the 
lessees in which they obtained a decree from the Court of first 
instance on the 5th of June, 1906, and that therefore the finding in 
that suit cannot be deemed to be a finding in a former suit and 
the rule of res judicata does not apply. 

With this view we are unable to agree. It was held by a 
Full Bench of this Court in Balkishan v. Kishan Lai (1) that 
the rule of res judicata , so far as it relates to the retrial of an 
issue, “ refers, not to the date of the commencement of the litiga- 
tion, but to the date when the Judge is called upon to decide the 
issue. 99 The Legislature has given effect to this ruling by adding 
to section 11 of Act No. Y of 1908 explanation I — which is as 
follows : — (c The expression c former suit 9 shall denote a suit 
which has been decided prior to the suit in question, whether or 
not it was instituted prior thereto. 99 The date of the institution 
of a suit is therefore immaterial for the operation of the rule of res 
judicata. Mr. Govind Prasad } who appears on behalf of the 

(1) (1888) I. L, R., 11 AIL, H8, 
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'judgment the fact that an appeal lay to the Civil Court from the 
decision of the Eevenue Courtinoneof the suits and to the Commis- 
sioner in the other cannot affect the question of res judicata. It 
is the competency of the court - of first instance to entertain the 
two suits which regulates the application of the rule of res judicata , 
The court of fust instance, which was the Eevenue Court, was 
competent to entertain both the suits which were tried by it and 
'to adjudicate on the issues which arose in those suits. It held in 
one suit, on the issue whether the lessees, present appellants, were 
or were not in possession during the period for which compensa- 
tion was claimed, that they were not in possession. That decision 
having become finals the same issue could not be re-opened in the 
other suit which the same court was also competent to try. That the 
application of the rule of res judicata is irrespective of any provi- 
sions a3 to the right of appeal from the decision of the Court w~hich 
decided the issue is manifest from the second explanation to section 
11 of the new Code of Civil Procedure, which settles conflicting 
authorities on the point. We are therefore of opinion that, as the 
issue which arises in this suit as to the possession of the appel- 
lants during the period for which arrears of rent are claimed was 
determined by a Court of competent jurisdiction and was decided 
against the plaintiffs, the matter has become res judicata and the 
same question could not be laised and reconsidered in the present 
suit. The learned Judge was therefore wrong in overruling the 
plea of res judicata. We allow the appeal and setting aside the 
decree of the lower appellate Court restore that of the Court of 
first instance with costs in all Courts. 


respondents, however, contends that the decision of the Eent Court 
in the suit of ihe lessees cannot be res judicata in the present 
suit, because in the present suit an appeal lay to the District 
Judge, whereas an appeal in the other suit lay to the Commissioner, 
Hehascited.no authority in support of his contention. In our 


Appeal decreed . 
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MISCELLANEOUS CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji . 

In the matter, oe the petition of NAND KISHORE.* 

Civil Procedure Code (1908), sections 14, 151; order 47, 1 — Review of 

judgment — Application for review in second appeal based on^ alleged dis- 
covery of new and important evidence. 

The High Court cannot in a second appeal entertain an application for a 
review of judgment based on the ground that since the disposal of the appeal, 
documentary evidence has been discovered which, if sufficiently proved, would 
have led the Court below to come to a different finding, although, had such 
evidence been discovered before the disposal of the appeal, the Court might have 
allowed the appellant to withdraw the appeal with a view to apply to the lower 
appellate court for a review of judgment on the* ground of the discovery of fresh 
evidence. Banchanan MooTcerjee v. Badhanath MooTcerjee (1) and Jdaru, Kutti v. 
Mamad (2) referred to and followed. 

This was an application for review of judgment on the ground 
of the discovery of fresh evidence. The^High Court on the find- 
ings of fact in Second Appeal No 881 of 1905 dismissed the 
appeal on December 12th, 1907. In 1909 the appellant applied 
for review of .he judgment on the ground that he had discovered 
new and important evidence, which, if produced before the Court 
at the trial, might have affected its decision. 

Maulvi Abdul Majid (with him Babu M. L . Sandal ), for the 
opposite party, raised a preliminary objection that the Court hav- 
ing ^decided questions of fact in the appeal could not entertain 
an application for review of judgment of a second appeal on the 
ground that the decision was not correct. He referred to Ban - 
dhan Singh v. Chet Narain Singh (3) and Raru Kutti v. 
Mamad , (2). 

Mr. F. K . Porter for the applicant, submitted that so far as 
the finding of fact went the Court might not look at the evidence 
on the record. He only wanted the Court to look at the new 
evidence, and if that was primd facie sufficient to support the 
applicant's allegation to remand the case. Counsel referred to Habib 
Bakhsh v. Baldeo (4). It was there decided that the Court had 
power to remand where the justice of the case required it. That 
power is now given by section 151 of the new Code of Civil 

* Application for review of judgement m Second Appeal No 881 of 1905. 

(1) (1870) 4 B. L. R., 213, AC (3) ( vVeakly Notes, 1895, p 131. 

(2) (1895) I. L. R., 18 Mad., 480. (4) (1901) I. L. R., 23 Ah., 167, 


. 190R 

October 30. ^ 



the ikdiast law reports, 


[vol. xxxn, 


1909 


In the 

MATTER OF 

the petition 
OF Nand 
Kishobe. 


72 


Procedure. If the contention of the other side was sound, then 
whether, in an case like the present, justice was or was not obtained 
by the applicant would depend entirely upon accident. It would 
depend upon whether he was lucky enough to discover the 
evidence w^jich was necessary to decide the casein his favour 
before the appeal was disposed of by the High Court or after- 
wards. The Legislature did not contemplate any period of 
limitation as applicable to applications for review of judgment, 
nor presumably, if this could be prevented, that justice should be 
defeated by chance. 

Stanley, C. J. and Banerji J.— This is an application for 
review of a judgment passed in a second appeal by a Bench of 
this Court), of which one of ns was a member, on the 12th of De- 
cember, 1907. The grounds on which a review of judgment is 
sought are that since the disposal of the appeal documentary evi- 
dence has been discovered which, if sufficiently proved, would 
have satisfied the Court below that a receipt for money relied on 
by it was a spurious receipt. It is needless to say that in second 
appeal the Court is bound to accept the findings of fact of the 
lower appellate Court, and that Court in this instance found that 
the receipt relied on was genuine. If on the hearing of the 
appeal this new evidence had been discovered, it might have been 
open to this Court to allow the appellant to withdraw the appeal 
with a view to apply to the lower appellate Court for a review of 
judgment on the ground of the discovery of fresh evidence. But, 
unfortunately for the appellant, the evidence was not discovered 
until some time had elapsed after the dismissal of the appeal. It 
appears to ns to be clear that this Court, if the new evidence had 
been brought before us before judgment was delivered, could not 
have considered its weight, nor was it open to this Court to re- 
mand the case to the lower appellate Court with a view to the 
consideration of the documents alleged to have been recently 
discovered. Under the circumstances we think that the appli- 
cation for a review of judgment on the ground of the discovery 
of new evidence is clearly untenable. We are not disposed to 
think that any authority for this is necessary. But if such were 
required, we have it in two cases decided in the Calcutta and 
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Madras High Courts. In the case of Panchanan Mooherjee v. 
Radha Nath Mooherjee (1) it was held by Mr. Justice Loch 
and Mr. Justice MitteR on application for review of a judg- 
ment passed by the High Court in a special appeal confirming 
the decision of the lower appellate Court on thq ground of 
discovery of new evidence, that though this might be a ground 
for moving the lower appellate Court for a review of its judgment, 
it was not a sufficient ground for asking for a review of a judg- 
ment passed in special appeal. In the case of Raru Rutti v. 
Mamad (2) Collins, C. J., and Paeker, J., decided a similar 
point. The plaintiff, who was appellant in second appeal, sought 
a review of judgment on the ground of the discovery of new and 
important evidence, from which it would, it was said, appear that 
the properties in dispute in the litigation were not under attach- 
ment at the date of the mortgage the subject-matter of the suit. 
It was held that the application for review could not be enter- 
tained for the reason that the ground relied upon could not be 
successfully relied upon in second appeal. Their Lordships say : — 
“ In this case the second appeal has been heard and decided, and 
we can no longer permit the appeal to be withdrawn, nor could 
we in second appeal admit evidence of fact which was not before 
the lower appellate Court. We think that the application for a 
review of judgment on the ground of the discovery of new and 
important evidence necessarily fails. 

But a further point, which we may call trivial, has been 
raised by the learned advocate for the applicant. In the 
judgment of this Court referring to the receipt, which is now 
alleged to be a spurious receipt, the Court observes : — “ On 
the 25th of December, 1902, a sum of B»s. 1,520 was paid 
in advance for rent by the lessee to the lessor on demand 
made by the lessor in pursuance of the provisions in the lease 
to which we have referred. This payment, it is found satisfied 
the rent payable up to the end of 1314 F. ;? An objection is 
raised to the statement that iC this payment satisfied the rent pay- 
able up to the end of 1314 F.” The Court did not arrive at any 
finding of fact as to this nor did it intend to do so. But inter- 
preting the judgment of the learned District Judge, the statement 

(1) (1870) 4 B. L, R., 213, A, 0. (2) (1895) I. L. R., 18 Mad., 480. 
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referring to the payment was inserted in the judgment. It in no 
way affects the judgment, nor could it in any way be regarded 
as res judicata so far as the rent was concerned for which the 
suit had been brought. Lest, however, there may be any mis- 
apprehension, we think it desirable to omit from the judgment 
altogether the words to which objection is taken. We according- 
ly direct that the words, “ this payment it is found satisfied the 
rent payable up to the end of 1314F. ” be struck out. As the 
applicant has substantially failed, he must pay the costs of the 
application. 

Application for review dismissed. 


REVISION AL CRIMINAL. 


Before Mr. Justice Sir G-eorge Knox and Mr. Justice Karamat Husain. 
EMPEROR GHANSHAM SINGH * 

Criminal Procedure Code, section 195, clauses (1) (c), and (3) — Sanction to 
prosecute - Abetment of offences of forgery and personation committed not 
in the course of judicial proceedings. 


The offence or offences in which section 195, clause (1), sub-clause (c), read 
with clause (3) of the Code of Criminal Procedure requires that sanction should he 
given by a court with lespect of documents produced m Court must be offences 
committed by parties to the proceeding, whether the offence he one of the subs- 
tantive offences described in section 463 or punishable under sections 471, 475 or 
476 of the Indian Penal Code or only amounts to abetment of any such offences. 

The facts of this case were as follows : — • 

One Mare Lai was a resident of the district of Muzaffar- 
nagar, and Muhammad Hashim was a Hakim * practising in 
Meerut. Muhammad Hashim and his wife, Musammat Amatun- 
ain^owed some money to Mare Lai. In settlement of the 
debt, Mare Lai and his debtors entered into an agreement that 
Muhammad Hashim’s wife should execute a sale-deed in respect 
of her property in favour of Mare Lai. In pursuance of that 
agreement Muhammad Hashim one day came to Mare Lai, 
accompanied by a woman who was represented by Muhammad 
Hashim to be his wife, and they all went to the Sub-Eegisttaris 
office to get the sale-deed registered. Later on Mare Lai 
-comin g to know of the facts filed a complaint against Muhammad 


* Criminal Revision No 333 of 1909, from an order 
Sessions Judge of Meerut, dated the 16th of July 1909, 
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Hashim, charging him with cheating. After that Muhammad 
Hashim also brought a complaint; against Mare Lai* for forgino- a 
sale-deed purporting to have been executed by his wife in favour 
of Mare Lai. The sale-deed was produced at the enquiry of 
both these cases. Hashim’s complaint was dismissed. Bat i n 
Mare Lai’s complaint Hashim was sentenced to seven years’ 
rigorous imprisonment by the Additional Sessions Judge of 
Meerut. At the inquiry before the Deputy Magistrate and 
also at the trial before the Additional Sessions Judge it was 
suggested that Muhammad Hashim was only a tool in the hands 
of Ghansham Singh, an enemy of Mare Lai. Mare Lai there- 
upon instituted a complaint against Chaudhri Ghansham Singh 
for abetment of an offence of forgery for which Hashim had 
been convicted and also for abetment of a false complaint 
brought against him by Hashim. The District Magistrate 
transferred the case to a Deputy Magistrate for trial. Ghausham 
Singh objected as to the legality of the proceedings on the 
ground that the offence could not be taken cognizance of without 
previous sanction of the Additional Sessions Judge before whom 
the principal offender had been tried and convicted. The Deputy 
Magistrate postponed the ease and gave Ghansham Singh oppor- 
tunity to apply to the Sessions Judge, who rejected his applica- 
tion, holding that the case could be proceeded against him 
without any sanction. Ghansham Singh therefore applied to the 
High Court in revision. 

Mr. C. G. Dillon (with him Babu Satya Chandra MuJce,'ji and 
Babn Surendra Nath Sen), for the applicant contended with refer 
>ence to section 195 of the Criminal Procedure Code, 1898, that the 
objects of the Legislature in enacting that section wore two-fold 
(1) to afford protection of the Court to certain ola-\s of peisons 
in respect of certain offences ; (2) to prevent baseless prosecutions 
from being started. There was a distinction between sections 
195 and 476, and it was submitted that under section 476 0 f 
Code the Court could itself punish offenders for contempt of Court 
and under 195 it could delegate its authority to a private person* 
The- circumstances under which the Court could exorcise its 
authority under section 476, were similar to those under which 
sanction might be granted under section 195. In order that 
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the Court may exercise its right under section 47 6, there must be 
(1) a judicial 'proceeding, (2) the offence committed must be one 
specified in section 195, and (S) the offence must be committed 
before the Court or brought under its notice. It was submitted 
that all these* essentials were present m the present case, and the 
Court, if it chose, could exercise its power under section 476, or 
delegate its powers to Mare Lai under section 195. Clause (c) 
of sub-section 1 of section 195, no doubt laid down that the 
offence should have been committed by a party to a proceeding 
in any Court, but this clause read with sub-section 3, amplified the 
scope. Sub-section 8 provided also for the abetment of the 
offence, specified in the sub-section, but it did not say that the 
abettor should be a party to the proceedings against the prin- 
cipal offender. The wording of the sub-section was sufficiently 
wide to include abetment outside the Court. The Counsel based 
his argument on the following authorities : — Abdul Khadar v. 
Meera Saheb (1), In re Devj% valad Bhavani (2), Queen-Empress 
v. Abdul Kadar (3), Chandra Mohan Banerji v. Balfour (4), 
In re Bal Gangadhar Tilah (5), Profulla Chandra Sen v. 
Emperor (6), Giridhari Marwam v. Emperor (7) and JJmrao 
Singh v. King : Emperor (8), 

Mr. G. P. Boys, for the opposite party, submitted that clause 
(c) of sub-section 1 of section 195 clearly limited the person 
privileged under section 195 to the party to any proceedings. 
An abettor who was not a party to the proceedings could not 
take that benefit of the section. The effect of sub-section 3 
was only to include a subordinate offence and not to extend the 
benefit of the section to a person who was not a party to the 
proceedings, He relied on Eadara Viran v. The Queen (9) 
and John Martin Sequiera y, Luja Bai (10). 

Mr. (7. C. Dillon replied. 

Khox and Karamat Husain, JJ. The facts out of which 
this application arises, so far as they are necessary for the deter- 


mination of the point which we have to consider, can be very 
briefly stated. 


(1) (1892) I. L. E.> 15 Mad , 224. 

(2) (1893) L L. R., 18 Bom., 581. 

(3) (1896) I. L. R„ 20 Mad,, 8. 

(4) fl899) I. E, R., 26 Calo., 359. 

(5) (1902) I, L, R,, 26 Bom,, 785. 


(6) (1903) I. L. P M 30 Calc*, 905. 

(7) (1908) 12 C.W.N., 822. 

(8) (1909) 6 A. L. J., 236. 

(9) (1881 I. L. R., 3 Mad., 400. 
(10) (1901) I, L.B,, 25 Had., 671, 
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One Muhammad Hashim has been convicted of the offence 
of forging a sale-deed and sentenced to seven years’ rigorous 
imprisonment. The principal witness against Muhammad Hashim 
and the complainants in the case was one Mare Lai. The same 
Mare Lai has now instituted a complaint against Ghansham 
Singh for abetment of the forgery of which Muhammad Hashim 
was convicted, Ghansham Singh took an early opportunity after 
he appeared in Court of objecting to the jurisdiction of the Court 
which was holding the inquiry and said that the Magistrate could 
not take cognizance of the complaint without the sanction of the 
Additional Sessions Judge in whose Court Muhammad Hashim 
was tried and in whose Court at that trial the forged sale-deed 
was produced. It is admitted on both sides that neither Muham- 
mad Hashim nor Ghansham Singh were parties to any proceed- 
ing in any Court in respect of the sale-deed. That being so, 
there was no need of sanction to be given by the Additional 
Sessions Judge. The offence or offences in which section 195, 
clause (1), sub-clause (c), read with clause (3), requires that sanc- 
tion should.be given by a Court with respect to documents pro- 
duced in court must be offences committed by parties to the pro- 
ceeding, whether the offence be one of the substantive offences 
described in section 463 or punishable under sections 471, 475 or 
476 of the Indian Penal Code or only amounts to abetment of 
any such offences. We are satisfied that this is the right construc- 
tion to put upon the words used in section 195, clauses (1) (c) and 
(3). The view taken by the learned Additional Sessions Judge 
on this point was a correct view. We see no cause to interfere 
and direct that the record be returned. 
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Before Mr. Justice Tudball. 

EMPEROR v . LALA JlND others/ 

Act Bo. XLV of I860 ( Indian Fenal Code), section 4>9&~Bigamy—“ Person 
aggrieved ” — Criminal Procedure Code, section 198— Procedure Commitment . 

In a case of bigamy the person aggrieved is either the first husband or the 
second husband'and not the father. Wheie a complaint was preferred by the 
father of the first husband, which resulted m a commitment on a charge under 
section 498 of the Indian Penal Code, it was held that the commitment was 
bad. 

In this case one Gobardhan filed a complaint in the Court of 
a Magistrate of the first class against two persons— Badam and 
Lala— to the effect that Badam’s daughter was married to the 
complainant’s son ; that Badam had come to his house and taken 
away the girl and remarried her to Lala, and that on the com- 
plainant going to Lala’s house, Lala prevented the girl from re- 
turning with him, though she was willing to do so. On these 
allegations Gobardhan preferred a charge under section 498 of 
the -Indian Penal Code against Badam andJLala. The Magis- 
trate added Musammat Nihalo, the daughter of Badam, as an 
accused person and committed all three to the Court of Session 
on a charge under section 494 of the Indian Penal Code. The 
Assistant Sessions Judge referred the case to the High Court 
upon the ground that there being no complaint by the “ person 
aggrieved ” the commitment vas bad. 

Tudball, J.— -One Gobardhan filed a complaint in the Court 
of a first class Magistrate against Badam and Lala to the effect 
that Badam’s daughter was married to Gobardhan’ s son ; that 
Badam had come to Gobarihan's house and taken away the girl 
and remarried her to Lala ; that on his going to Lala’s house, 
Lala prevented the girl from returning with him, though she was 
willing to do so. On these allegations Gobardhan preferred a 
charge under section 498 of the Indian Penal Code against Badam 
and Lala. The Magistrate added Musammat Mhalo, the daughter 
of Badam, as an accused person and has committed all three for 
trial to the Court of Session on a charge of bigamy under section 
494 of the Indian Penal Code The learned Assistant Sessions 
Judge has referred the matter to this Court asking that the com- 
mitment might be quashed on the point of law that there is no 


• Criminal Reference No, 444 of 1909 g 
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complaint by a person aggrieved of an offence under section 494 
of the Indian Penal Code. It is quite clear that no charge of 
bigamy has been preferred by either the husband of Musammat 
Nihalo or Gobardhan. In the case of bigamy the person aggrieved 
is either the first husband or the second "husband. In ’the present 
case the first husband, though sixteen years of age, has preferred 
no complaint ; neither has the second husband. Ido not think 
that the facher of the first husband can, under the circumstances 
of the present case, be deemed to be the person aggrieved. There 
is, therefore, no valid complaint of the offence under section- 
494 of the Indian Penal Code, and the provisions of section J98 
of the Code of Criminal Procedure have not been complied with. 
The commitment, therefore, is - bad and is hereby quashed. The 
Magistrate will proceed to deal with the complaint under section 
498 according tp law. 

APPELLATE CIVIL. 


1 Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice JBanerji . 
JPARBHU DA^TAL (Plaintiff) v. ALI AHMAD and others (Defendants).* 
Civil Procedure Code (1882), section 5S3 — Decree reversed on appeal — Des- 
titution — Mesne profits — Jurisdiction of Court to which application fur 

restitution is made 

It is the legal effect of a decree of reversal that the party against whom the 
decree was given is to have restitution of all that he has been deprived of under 
it. A court of appeal does not necessarily enter into the question whether a decree 
it is about to reverse has been executed or not, PCnrro Chander Hoy Chowdhry 
v. Shoorodhonee Delia (1), Dorasami Ayyar v. Annasami Ayyar (2) and Collec- 
tor of Meerut v, Kalka Prasad (3) referred to. Kalha Singh v. Paras Dam 
(4) distinguished. 

A mortgagor obtained a decree for redemption and in execution thereof 
recovered possession of the mortgaged property. On appeal, however, the 
High Court enhanced the sum payable by the plaintiff mortgagor and on his 
failure to pay the suit was dismissed. The mortgagee thereupon applied 
to the Court of first instance asking to he restored to possession of the mortgaged 
property and also for mesne profits for the period during which he was out of 
possession. Meld that the Subordinate Judge had jurisdiction, not only to 
make restitution by restoring possession, but also to award mesne profits, 
although the decree of the High Court did not specifically provide for mesne pro- 
fits. 

* First Appeal No. 298 of 1907 from a decree of Muhammad Shafi, Subordi- 
nate Judge of Aligarh, dated the 27th of September 1907. 

(1) (1868) 9 W. R 0 402. (3) (1906) I. L. K., 26 AIL, 665. 

(2) (1899) I, L, R., 23 Mad,, 306, (4) (1894) I. L, R., 22 Calc,, 434. 
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The facts of this case were as follows : — * 

On the 5th of February, 1863, Ram Bakhsh mortgaged with 
possession ten biswas of a village to Debi Das, for Rs. 7,700, the 
main stipulations of the mortgage being that the profits of the 
mortgaged r property were to be set off against the interest 
of the mortgage-money after deducting Rs. 100 malikar)a ) 
and that at the time of redemption arrears due from 
tenants and enhanced revenue, if any, were to be paid 
by the mortgagor, but no interest, on these items. Zahur Ahmad 
Khan and his sons in 1866 and 1871 purchased an aggregate 
shase of 9 biswas, 19J biswansis from Ram Bakhsh, and the 
remaining \ biswansi was purchased by the mortgagee Debi 
Das. After Zahur Ahmad Khan’s death, his share was inherited 
by his widows, sons and daughters. These sons in 1877 brought a 
suit to redeem Debi Das. They were minors at th§ time and their 
mother acted as the next friend. On the 25th of May, 1878, the 
suit was decreed by the court of first instance, the nlaintiffs being 
required to pay Rs. 6,967-1-4 to the mortgagee whose claim for 
arrears of rent and enhanced revenue was disallowed. On the 
12th of June, 1878, Debi Das withdrew from court the money 
deposited to his credit by the plaintiffs and on the 17th of July 
the latter obtained possession over the mortgaged property. Debi 
Das, however, appealed and the appellate court awarded to him a 
further sum of Rs. 8,956-12-11 on account of arrears and enhanced 
revenue, but disallowed'interest on this amount, and directed the 
plaintiffs to pay this amount within a month. There was no 
provision in the decree as to foreclosure or sale in the event of 
failure to pay in the money. The money was not paid in and 
Debi Das recovered possession from the plaintiffs on the 1st of 
April, 1880. Then he applied for mesne profits and on the 31st of 
March, 1881, the executing court made a decree for Rs. 5,615-14-10 
in his favour, being mesne profits for 1879-80, and oosts. In 
execution of this decree, on the 20th of August 1881, the 
mortgaged property was sold and purchased by the decree-holder 
(mortgagee). . The sale was duly confirmed, ertain objections 
taken by the judgment-debtors, thereto being disallowed and a 
certificate of sale was issued to Debi Das on the 11th of Feb- 
ruary, 1882, Zahur Ahmad's sous sold part of the property 
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to Parbhu Dayal who joined his vendors and their sisters in 
suing for redemption oE the mortgage of 1863 in February 1902. 
This suit was eventually dismissed on the giound of non-joinder 
of parties in 1905 (I.L. R., 27 All., 570). Thereupon Parbhu Dayal 
instituted the present suit on the 16th of January, 4906. The 
Subordinate Judge dismissed the suit. The plaintiff appealed. 

Dr. Satish Chandra, Banerji (with him Babu Jogmdro Nath 
Chaudhri), for the appellant -The decree of the 31st of March, 
1881, was passed without jurisdiction and the sale held under it was 
therefore a nullity. Under section 583, Civil Procedure Code, 
the decree -holder was entitled to make an application for restitu- 
tion, but not for anything that was not granted to him by the 
appellate decree. The executing couit was not competent to add 
anything to the High Court decree. It could, only execute that 
deciee. The mortgagees claim for inteiest on the additional 
sum awaided to him had been disallowed. He had got the 
puncipal amount of the mortgage-money in bis pocket and he 
was not entitled to any mesne profits. He was entitled only to 
what he had lost and the court had no jurisdiction to grant him 
any additional relief under section 583 ; Nalka Singh v. Paras 
Earn (1). Ishri Prasad v. Pam Narain (2). Restitution is for 
what a party has lost j Dorasami Ayyar y. Annasami Ayyar (3), 

and by no straining of language could it be said that Debi Das 

was entitled to the benefit of mesne profits under the decree 
passed in appeal. Unless a valid sale was established the mort- 
gagee’s possession would retain its original chaiacter and if the 

mortgagoi s right was not affected by the sale he w r as not bound 
to have it formally set aside ; Moti Lai v . KarrahvMin (4). 

The mortgagee’s conduct was tainted with fiaud. He had 

taken an undue advantage of his position and had abstained from 
placing the full facts before the court. The purchase was not 
made in good faith. The mortgagee stood in a fiduciary relation 
to the mortgagor and it was his duty to speak ; silence therefore 
amounted to fraud. The case of Carcw v. Johnston (2 Sch. 
and Lef. 280) cited in Nistarini Dassi y. Nuhdo Lull Bose (5), 
was m point. The daughters of Zahur Ahmad in any case were 


(1) (1894) I, L. R., 22 Calo„ 434, 439, (3) n^QQ^ T t T? oo Mar? oia 

m (iM) 60.W H 67. Jffi ii'.5:SStS;2S: 

(6) <1§89) I, L, R,, 86 Calo., gei, 913. 
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entitled to redeem, as their equity of redemption had never 
been sold ; 'Khictraj Mai v. Daiwi (1). ' 

The HoiTble Pandit Sundar Lai (with him Babu Durga 
Charan Banerji, Maulvi Ghulam Mujtaba and Pandit Mohan 
Lai NehruY for the respondents, distinguished the case in I. L. 
E., 22 Calcutta and contended that the additional amount allowed 
by the High Court was part of the mortgage money, and so long 
as it was not paid, the mortgagor's representatives were not 
entitled to possession,of the mortgaged property. The mortgagee 
was therefore entitled to mesne profits and even if he obtained 
more than he was entitled to, it could not be said that the court 
acted without jurisdiction. The decree for mesne profits was 
obtained in open court after notice to the opposite party and the 
decree had become final. There was no fraud, and this decree 
could not be challenged after a quarter of a century. An examin- 
ation of the plaintiff's sale-deeds showed that the shares of the 
daughters of Zahur Ahmad had not passed to him. 

Dr. Satish Chandra Banerji } in reply, submitted that the 
principle of the ruling of the Privy Council in I. L. E., 22 
Calcutta applied. There the executing court had placed an 
erroneous construction on the decree and held that it awarded 
something to the decree-holder which, properly understood, the 
decree did not award. Here also the decree of the High Court 
had been misunderstood and the executing court had given in the 
guise of mesne profits what the appellate court had refused as 
interest. In neither case had the executing court jurisdiction to 
add to the decree or make a new decree. 

Stanley, C. J., and Baneejt, J.— This appeal arises in a 
suit for redemption of a mortgage, dated the 5th of February 
1863, executed by one Earn Bakhsh in favour of one Debi Das, in 
respect of a 10 biswa share of the village Lodhamai. The mort- 
gage was usufructuary, and it was provided m it that the profits 
were to be appropriated in lieu of interest, except a sum of 
Es. 100 per annum, which was to be paid to the mortgagor. 
There were other provisions in the mortgage which for the 
purposes of this appeal it is unnecessary to refer to. In 1866 
Ram Bakhsh sold 7 bis was out of the 10 bis was, that is, his 
(1) (1904) I. L. B., 32 Calc., 296, 312, 316, 
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equity of redemption in the 7 biswas, to Abdul Rashid, Abdul 
Aziz and Mahmud Khan, defendants, sons of Zahur Ahmad 
Khan. In 1871 Zahur Ahmad Khan purchased at auction 2 
biswas 19 biswansis 10 kackwansis out of the remainder 
of the mortgaged property. The remaining 10 ^kachwansis 
were purchased by Debi Das, who thus broke up the integrity 
of the mortgage. Zahur Ahmad Khan died in 1873 leaving him 
surviving the three sons above mentioned, five daughteis, and 
two widows. In 1877 the three sons, under the guardianship of 
their mother, brought a suit for redemption of the mortgage of 
1863 against Debi Das. On the 25th of May, 1878, the suit was 
decreed by the Court of first instance, the decree providing that 
the plaintiffs should pay to the mortgagee Rs. 6,967-1-4. On the 
17th of July, 1878, the plaintiffs to that suit obtained possession 
of the mortgaged property in execution of that decree. Debi Das 
preferred an appeal to this court, and on the 2nd of June, 1879, 
this Court held that the mortgagee was entitled to a further sum 
amounting to nearly Rs. 9,000 and varied the decree of the couit 
below by directing payment of the above sum m addition to the 
amount which the decree of the court of first instance had ordered 
the plaintiffs to pay. The additional sum so awarded was not 
paid by the plaintiffs and the result was that the decree became 
infruetuous. Debi Das thereupo n applied for and resumed pos- 
session on the 1st of April, 1880. He then asked the Court to 
grant him mesne profits for the period during which he was out of 
possession by reason of the plaintiff's having executed the decree 
obtained by them from the court of first instance. On the 13th 
of March, 1881, the court awarded to him Rs. 5,61544-10 as 
mesne profits. For the realisation of this amount Debi Das 
caused the equity of redemption of the plaintiffs to that suit to 
be sold by auction on the 20bk of August, 1881, and himself pur- 
chased it. In 1886, he mortgaged the 10 biswas to Sagar Mai 
and Jamna^Das, who obtained a decree on their mortgage and 
caused 9 biswas 10 biswansis 10 kachwaosis to be sold by auction. 
This was purchased by Dilsukh Rai ami Ali Ahmad, defendants, 
first party. On the 7fch of December, 1901, the three sons of 
Zahur Ahmad Khan sold 4 biswas of the property to the present 
plaintiff Parbhu Dayal. In 1902, Parbhu Dayal, his vendors, 
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1909 namely, the three sons of Zahur Ahmad Khan, and the daughters' 

- Fabbhu ' ^ of Zahur Ahpad Khan brought a suit to redeem the mortgage of 
X >ayai» ‘ 1863. That suit was dismissed by this- Court in 1905- on the 

Ali Ahmad, ground, among others, that the heirs of Debi Das had not been 
joined as .parties to the suit. On the 7th of September, 1905, Abdul 
Eashid, Abdul Aziz and Mahmud Khan sold to Parbhu Dayal 
a further one biswa share and on the 16th of January, 1909, Par* 
bhu Dayal instituted the suit out of which this appeal has arisen 
for redemption of the mortgage of 1863, 

The court below has dismissed the suit on the ground that the 
equity of redemption of the mortgagors 'had validly passed to the 
mortgagee Debi Das under the auction sale which took place in 
1881 and that therefore the plaintiff acquired no right under his 
purchase to redeem the mortgage. 

The plaintiff has preferred this appeal. It is not denied that 
if the equity of redemption was acquired by the mortgagee the 
plaintiff's suit must fail, but it is urged by the learned advocate 
for the appellant that the Court had no jurisdiction to award 
mesne profits ; that the auction sale held in 1881 for the realisa- 
tion of the mesne profits so awarded was a nullity, and that the 
equity of redemption of the plaintiff's vendors did not pass to the 
mortgagee, Debi Das. This contention is based on the argument 
that the decree of the High Court varying that of the court below 
did not direct the award of mesne profits. Eeliance is placed on 
the terms of section 583 of the Code of Civil Procedure, 1882. 
We are unable to accede to the contention of the learned advo- 
cate In oui opinion a decree of reversal by an appellate court 
contains, by necessary implication, a direction to the court below 
to cause restitution to be made of all the benefits of which the 
successful party in the appeal was deprived by the enforcement of 
the erroneous decree of the court of first instance. As observed 
by Sir Barnes Peacock, C. J. in Hurro Ghunder Roy Chow - 
dhryv.Shoorodhonee Delia { 1), “it is the legal effect of a decree of 
reversal that the party against whom the decree was given is to 
have restitution of all that he has been deprived of under it. A 
Court of appeal does mot necessarily enter into the question 
whether a decree it is about to reverse has been executed or not.” 

(1) (1868) 9 W, 402. 
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A similar view was held by the Madras High Court in Dora- 
sami Ayyar v. Anna sami Ayyar (L) and by this High Cour in 
the Collector of Meerut v. Kalka Prasad (2). The absence of a 
specific direction in the decree of the High Court for payment of 
mesne profits did not deprive the court, which made khe order of 
the 81st of March; 1881, of its jurisdiction to award mesne profits 
by way of restitution. It is clear that the court which could 
enforce the liability of the defeated plaintiffs to make restitution 
was the court of first instance. That court had jurisdiction not 
only to restore to the mortgagee the possession which he had lost; 
but all other benefits of which he had been deprived. As we 
have stated above, the decree of the High Court awarded to the 
mortgagee a further sum in addition to that awarded by the court 
of first instance and the effect of the non-payment of this addi- 
tional sum was that the suit stood dismissed. The mortgagee con- 
tended that under the terms of the mortgage he had the right to 
continue in possession and to receive the rents and profits so long 
as any amount remained due to him under the mortgage and was 
therefore entitled to the rents and profits which he did not obtain 
during the period of his dispossession. The only Court which 
could determine the question thus raised, and had jurisdiction to 
decide that question, was the court of the Subordinate Judge. It 
had jurisdiction to decide whether mesne profits should or should 
not be awarded. Whether its decision was correct or erroneous is 
immaterial, as the court had jurisdiction to decide rightly and to 
decide wrongly. Even if it be assumed that it erred in awarding 
mesne profits, it cannot be said that it acted without jurisdiction. 
Dr. Satish Chandra Banerji , the learned advocate for the appel- 
lant, strenuously relied on the ruling of their Lordships of the 
Privy Council in Kalka Singh v. Paras Ram (3). That ruling 
is in our judgment wholly inapplicable to the present case. There 
a couit had made a decree for possession but not for mesne profits. 
The court executing the decree, in spite of the absence of a direc- 
tion in the decree itself as to. the payment of mesne profits, award- 
ed such profits to the decree-holder and sold the judgment-debt- 
-or’s property for the realisation thereof.- It was held that the 
nrder of the court, executing the decree for the award of mesne 

(1) (1899) L L, R., 23 Mad., 306. (2) (1906) I. L. R., 28 AH, 665, 

(3) (1894) L L. R., 22 Oalo., 434. 
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1909 profits, was without jurisdiction. That is not the case here. As 
we have pointed out above, the court of first instance was compe- 
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Dayae tent to determine the question of restitution. It nacl tnereiore 
Adi Ahmad. jurisdiction to award mesne profits by way of restitution and it 
cannot be rightly contended that in so awarding it, it acted 
without jurisdiction. W e are therefore of opinion that the sale 
which took place in execution of the decree for mesne profits so far 
back as the year 1881 was a valid sale and conveyed to the 
purchaser the equity of redemption of the vendors of the plaintiff. 

The next contention on behalf of the appellant is that the order 
of the 31st of March 1881 was procured by the mortgagee by 
fraud. We are not satisfied that any fraud was perpetrated. It 
is true that the mortgagee had withdrawn from court the amount 
awarded to him under the decree of the court of first instance but^ 
that circumstance did not in any way affect his right to claim 
mesne profits, upon the decree of the court of first instance being 
varied and superseded by the decree of the lower appellate 
court. There was nothing which he concealed from the court, 
and we fail to see in what respect it can be said that he acted 
fraudulently to the injury of the interests of the mortgagors. 

The third contention on behalf of the appellant is that the 
court below ought not to have dismissed the suit totally, and that 
the whole of the equity of redemption had not passed to the 
mortgagee Debi Das. It is said that after the death of Zahur 
Ahmad Khan a portion of his interest in the mortgaged property 
was inherited by his five daughters, two of whom died in 1897. 
The brothers of those daughters, it is urged, inherited a portion of 
their share, and as this share was acquired after the auction sale, 
and as the sisters were no parties to the suit in which mesne 
profits were awarded, the share of the sisters, inherited by the 
plaintiff's vendors, was saved to them and as purchaser of suck 
share the plaintiff is entitled to claim redemption. As we have 
already stated, Abdul Kashid, Abdul Aziz and Mahmud Khan 
sold 4 biswas to the plaintiff on the 7th of December, 1901. The 
sale-deed distinctly refers to the 4 biswas as being* part of the 7 
biswas mentioned in the khewat as khata No. 1. The' 7 biswas 
share was purchased by Abdul Kashid, Abdul Aziz and Mahmud 
Khan from the original moitgagor Kam Bakhsh in 18S0 
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Therefore, so far as the 4 biswas share convened by the sale-dee 
of the 7th of December, 1901, is concerned, it Wa^ the property 
which was owned by the three brothers before the auction sale of 
1881. As for the 1 biswa sold to the plaintiff under the sale-deed 
of the 7th of July, 1905, it is described in the sale-deed as being 
part of khatas Nos. 2 and 3. The khata No. 2, consists of 1 biswa 
9 biswansis 15 kachwansis, which, it is admitted in the plaint, was 
given by Zahur Ahmad Khan in his life-time to his three sons. 
The third khata , no doubt, comprises property left by Zahur 
Ahmad at his death and inherited by his heirs, but as only 1 biswa 
out of khatas 2 and 3 was sold to the plaintiff and the plaintiff's 
vendors owned a larger share than 1 biswa in those khatas in their 
own right, and not as heirs to their sisters, we see no reason to 
presume that they intended to include in the sale a part of the share 
inherited by them from their sisters. We are therefore not satis- 
fied that the sale to the plaintiff comprised any part of the pro- 
perty which his vendors may have acquired by right of inheri- 
tance to their sisters. 

The last contention on behalf of the appellant is, that he is also 
a lessee from the three sons of Zahur Ahmad Khan and as such is 
entitled to claim redemption. The nature of the so-called lease 
is set forth in paragraph 5 of the plaint. It is manifest that the 
lease has not come into force and that in reality what is called a 
lease is only an agreement to grant a lease, which would come into 
operation in the event of the lessors recovering possession of the 
property now in the hands of transferees from the mortgagee. 
By virtue of a transaction of this nature the plaintiff is not 
entitled to claim redemption. 

For these reasons we agree with the court below in holding 
that the plaintiff's suit was untenable and accordingly dismiss 
the appeal with costs. 
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Before Sir John Stanley , Knight , Chief Justice, and Mr . Justice Banerji. 

HARGAWAN MAGAN and another (Defendants) v. BAIJNATH DAS 
(Plaintiff) and SHEO DAS (Defendant).* 

Act No. IV of 1882 ( Transfer of Property Act), Chapter II , section 6, 
clause fa)— Reversioner— Release ly reversioner of hit interest in 
certain promissory notes expectant on death of present holder. 

The reversioner expectant on the death of a Hindu widow executed a docu- 
ment purporting to be a release in favour of the widow of his interest in 
certain Government promissory notes to which the widow was entitled during her 
life. Meld that this was a transfer of the chance of an heir apparent succeeding 
to property and therefore void. Sham Sundar Lai v. Achhan Kumoar (1) referred 
to. 

The facts of this case were as follows : — 

One Ghaibi Ram died leaving three sons, Baijnath Das, Sheo 
Das, and Gauri Shankar, and a widow Musammat Parbati. Some- 
times after Ghaibi Ram’s death, the three sons separated and 
distributed the property left by their father among themselves. 
After separation Gauri Shankar died childless leaving a widow 
Musammat Rambha. A guardian was appointed of the property 
of Musammat Rambha, as she was a minor at the time of her 
husband’s death. He converted the entire property left by 
Gauri Shankar to Government promissory notes. Musammat 
Rambha also died, and the property in the promissory notes 
devolved upon Musammat Parbati, mother of Gauri Shankar, as 
his next heir. Some disputes arose between Musammat Parbati 
and Sheo Das, which came to an end in a compromise, whereby 
Sheo Das released all his reversionary right in the promissory 
notes in favour of Musammat Parbati. After Musammat 
Parbati’s death Hargawan and Mul Chand, who held a decree 
against Sheo Das, proceeded to attach one-half of the Pro- 
missory notes in execution of their decree, alleging it to 
be the share of Sheo Das, judgment-debtor, as one of the 
reversioners of Gauri Shankar. Baijnath Das objected to the 
attachment under section 278 of the Code of Civil Procedure 
1882. He stated that inasmuch^ as Sheo Das had already 


* First Appeal No. 55 of 1908 from a decree of Shah Amiadullah 
ordinate Judge of Mirzapur, dated the 30th of January 1908* 


Sub- 


(I) (1698) I. L,R„ 21 All., 71. 
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relinquished his interests in the promissory notes in favour of Mu- 
sammat Parbati, nothing remained to him to inherit after her 
death. The executing court disallowed the objection. Baijnath 
Das therefore instituted this suit for a declaration that Sheo Das 
had no interest in the promissory notes and that they could not be 
attached in execution o£ a decree against him. The main defence 
taken was that the deed of relinquishment executed by Shoo 
Das in favour of Musammat Parbati was void. The Subordinate 
Judge -overruled this plea and decreed the suit. The defendants 
appealed. 

Maulvi Muhammad Ishaq for the appellants contended , that 
thedeed of relinquishment purporting to convey the reversionary, 
interest of Sheo Das was bad under section 6 of the Transfer of 
Property Act, 1882. It transferred no interest to Musammat 
Paibati and the right of Sheo Das remained unaffected. He 
cited Jagan Hath v. Dibbo (1), Achhan Ruav v, ThaJcur Das 
(2) and Nund Kishore Lai v. Kanee Ram Tewary (3). 

Babu Laht Mohan Banerji (with him Munshi Kalindi 
Prasad), for the respondents replied. 

Stanley, 0. J., and Banerji, J: — The facts of this case are 
these: — One Ghaibi Ram died leaving three sons, Baijnath Das, 
Sheo Das and Gaun Shankar and a widow Musammat Parbati. 
After the death of Ghaibi Ram the three sons separated. Gauri 
Shankar died leaving some cash and jewelry. His widow Mu- 
sammat Rambha was at the time a minor. * A guardian of the 
property of the minor was appointed by the court and he sold the 
jewelry and with the proceeds of the sale of the jewelry and with 
the money left by Gauri Shankar he purchased Government pro- 
missory notes of the face value of Rs. 17,600. Upon the death of 
Musammat Rambha the promissory notes passed to Musammat 
Parbati, the mother of Gauri Shankar, as the next heir to his pro- 
perty, On the 1st of August 1904, Sheo Das executed a document 
in favour of Musammat Parbati, whereby he purported to convey 
to her and release in her favour all his interest in the promissory 
notes, referred to above. Musammat Parbati is now dead,and 
the only heirs left by her are her two sons Baijnath Das and 
Sheo Das. The appellant, Hargawan Magan, and Mul Chanda 

(1) Weekly Notes, (1908), p. 281. (2) (1895) I. L. R., 17 All., 125. , 

(3) (1902) I. L. R., 29 Oalo., 355, 
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the predecessor in title of the other appellant, held a decree, dated 
the 17th of November, 1903, against Sheo Das and in execution 
of that decree they caused a half share of the promissory notes to 
he attached as the property of Sheo Das. Thereupon Baijnath 
Das preferred a claim alleging that he alone was entitled to the 
promissory notes. His objection having been overruled the suit 
out of which this appeal has arisen was brought by him for a 
declaration that the half share of the promissory notes attached 
by the decree-holders was not liable to sale in execution of their 
decree. 

The court below has made a decree in favour of Baijnath Das 
for one-half of the half share claimed by him. It was of opinion 
that the document of the 1st of August, 1904) was a deed of 
family settlement and that under it Musammat Parbati acquired 
an absolute interest in one half of the promissory notes. 

From this decree the present appeal has been preferred. 
The first contention on behalf of the appellants is that the claim 
is barred by limitation, inasmuch as the suit was originally 
brought against Hargawan Magan only and the representative of 
Mul Chand was added after the expiry of one year from the date 
of the order disallowing the objection preferred by Baijnath Das. 
This contention is in our opinion untenable, inasmuch as we find 
that the aforesaid order was passed in proceedings to which Mul 
Chand or his legal representative was not a party. The 
plaintiff no doubt was bound to bring his suit within one year 
from the date of the order to have it set aside as against the per- 
sons in whose favour it was made, but as Mul Chand or his legal 
representative was not a party to the proceedings m which the 
order was passed, the provision of the Limitation Act which re- 


quires a suit to be brought within one year did not apply as 
against him. The main contention on behalf of the appellants 
is that the release, dated the 1st of August, 1904, was in reality a 
transfer of reversionary rights and that such a transfer is void 
^Jiavipg regard to section 6 (a) of the Transfer of Property Act. 
This co^ fcentioil i 8 in our opinion well founded. By the instru * 
went m£>., ? fcio ned above Sheo Das purported to convey to his 

mo er is interests in the Government promissory notes. Those 
interests werfc^ only bhoeeofa ^ ^ ^ ^ 
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the document was executed bis mother was in possession and he 
had a reversionary interest only, contingent on his surviving 
his mother. What he tian&ferred was the chance of an heir 
apparent succeeding to piopeity within the meaning of clause {a) 
of section 6 of the Tiansfer of Pioperty Act. Chapter II of 
that Act lelates to transfers of property by acts of parties and 
sub-head (a) refers to transfers of property whether movable 
or immovable.” It is clear therefore that the clause applies 
to a transfer of the rights of an expectant heir in movable as 
well as in immovable property. In Sham Sundar Lai v. Atih- 
han Kunwar (1) their Lordships of the Privy Council held that 
under the Hindu Law a person could not make a dis- 
position of or bind his expectant interest. This case has been 
followed in subsequent cases both by the Calcutta High Court 
and by this Court, and it has been held in all those cases that 
the rights of a reversioner cannot be validly transferred. The 
transfer therefore upon which the plaintiff relies is an invalid 
transfer and had not the effect of conferring upon Musammat 
Parbati an absolute interest in any part of the promissory notes 
in question. Upon her death the ownership of the promissory- 
notes passed to Baijnath Das and Sheo Das in equal shares, and 
therefore the appellants were entitled to attach the half share of 
Sheo Das in execution of the decree held by them. The suit* of 
Baijnath Das is consequently untenable and ought to have been 
dismissed. We allow the appeal, set aside the decree of the court 
below and dismiss the suit of the plaintiff with costs in both 
courts. 

Appeal allowed • 

(1) (1898) I.jL. R., 21 All., 71. 
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NAWAB ALI KHAN (Plaintiff) r WAHID ALI (Defendant). 

[On appeal from the Court of the Judic al Commissioner of Oudh.] 

Taluqdar. Jbghts of -Payments by relatives of taluqdar holding sub-pro- 
prietary rights on his estate— Buie? framed by British Indian Association 
of Oudh for maintenance of such relatives- Basis of calculation of such 
'payments m second and third generations — Jurisdiction of Bent Court, 

The question between the parties to this appeal was as to the true construc- 
tion of certain rules framed in 1867 by the British Indian Association of Oudh, 
and agreed to by the taluqdars, making provision (inter aha ) for maintenance 
for the relatives of the latter holding sub-proprietary rights on their estates. 
The portion of the rules applicable was as follows — This class will remain m 
possession of what they actually had at annexation “ rent-free ” during their 
life-time, but subject to the payment in the second generation of 25 per cent, 
to the taluqdar, and in the third 50 per cent., and will not have transferable 
rights. If such persons pay the Government revenue plus 10 per cent, to the 
taluqdar they will have heritable rights m addition.” 

Meld (affirming the decision of the Couit of the Judicial Commissioner) 
that the hulk sum on which the percentages were to be calculated was the 
“ assumed rental ” which foimed the basis for the ascertainment of the Govern- 


ment revenue payable by the taluqdar (the Government revenue being half 
the “ assumed rental ”) This construction had the advantage of giving a fixed 
basis for calculation, wlrch was greatly m the interests of the taluqdars with 
reference to the charges on the property, and enabled all parties concerned to 
understand, year after year, and to forecast, their exact financial position. 
Payments of 25 and 50 per cent, respectively on the “ gross rental ” demandable 
m each particular year, together with 10 per cent, m the sense of the rule (as 
contended for by the appellant, the taluqdar), besides being made on a varying 
basis, might exceed not only the Government revenue hut the entire receipt of 
rental actually 'obtained for particular years, reducing greatly the i ghts of 
the relatives in possession as sub-propi etors, and rendering precaiious their 
provision for maintenance. A construction which would bring about such 
results was not warranted on a sound reading of the terms of tbo maintenance 
provisions. 

The additional sum of 10 per cent, payable to the taluqdar (at any rate by 
the third generation) for the provision for maintenance of a heritable character 
might, under the circumstances that the payments to the taluqdar might not 
be regular, and that m any View the taluqdar’s responsibility to the Government 


for the revenue was full and dnect whether he received fsuch payments or not, 
be considered as a reasonable comm ss on or insurance, and had accordingly 
\^>een sanctioned in the rules under construction as well as by the rules regarding 
sub^ettlement and other subordinate rights of property m Oudh scheduled m 
Act xtVI of 1866. 


BreseM^: —Lord Macnaghten, Lord Atkinson, Lord Collins, Lord Shaw, 
and Sir Akth&k Whson. ? 
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The Court of Wards, who represented the appellant during his minority, 
made, on account of maintenance, certain payments to the respondent to which 
the appellant objected. The Court of the Judicial Commissioner declined to 
open up that matter m the present smt, holding that “ it is not within the 
prov noe of a Rent Court to determine whether the maintenance was or was not 
payable ” ; and their Lordships of the Judicial Committee were o£ opinion that 
that was a right decision. 

Appeal from a judgment and decree (27th March 1906) of 
the Court of the Judicial Commissioner of Oudh, which modified 
a decree (9th September 1905) of the Court of the Deputy Com- 
missioner of Sitapur. 

The main question for determination in this appeal was the 
true construction of certain rules made by the British Indian 
Association of Oudh in the year 1869. 

The circumstances out of which the appeal arose were as 
follows : — After the proclamation of the 15th March 1858, which 
confiscated all proprietaiy rights in Oudh, the second summary 
settlement was made with the taluqdars, and taluqa Akbarpur 
was then settled with one Fazl All Khan. The result of 
the settlement was to confei an absolute proprietary estate on the 
taluqdar, and therefore to vest in him the interest possessed by 
persons who previous to the confiscation of Oudh were sharers 
iu the taluqa, or held a village therein, by way of maintenance 
or otherwise. This hardship was remedied by compromise with 
the taluqdars, w r hose association, known as the British Indian 
Association of Oudh, framed in 1869 rules making provision for 
the maintenance of persons so affected by a settlement. These 
rules were sanctioned by Government ; claims under them were 
heard and disposed of by certain members of the association act- 
ing as arbitrators ; and the awards made by them were given the 
force of judicial decrees by section 30 of Act I of 1869, 

The village of Daryapur, in the taluqa of Akbarpur, had 
been, prior to confiscation, held in right of maintenance by 
Mehdi Ali Khan, the brother of Fazl Ali Khan, the taluqdar. In 
1869 Mehdi Ali Khan preferred his claims to maintenance to 
the British Indian Association, who made an award on 25th June 
1869, which was accepted on 27th June by a petition of compro- 
mise, and was subsequently confirmed by the Financial Commis- 
sioner. By that award the village of Daryapur and an allow- 
ance of Rs. 700 per annum were granted to Mehdi Ali Khan, 
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His tenure of the village was on terms provided for by the rules 
of the association, and the particular rule applicable to him and 
of which the construction was m dispute in this appeal was as 
follows : — 

“ First : — Persons whose land was always included m the taluqa and who 
never got separate kabuliats . — This class will remain m possession of what they 
actually had at annexation ‘ rent -fee * dm mg their life-time, hut subject to 
payment m the second generation of 25 per cent, to the taluqdar and m the third 
50 J^er cem.j and will not have transferable lights. If such persons pay the 
Government revenue plus 10 per cent, to the taluqdar, ihey will have heritable 
rights m addition. ” 

Mehui Ali Khan died on 2 1st November 1881, and was 
succeeded by his daughter Abadi JBegarn, and m September 1888 
the estate was taken over by the Court of Wards on behalf of the 
present appellant, the son of the taluqdar Fazl Ali Khan, who 
died in that year. On 5fck October 1898 the Court of Wards, 
representing the appellant, sued Abadi Begarn for arrears of 
rent of ike village of Daryapur for the 1298, 1299, and 1300 Fasli 
(1891, 1892 and 1893) and obtained a decree against her. She 
denied her liability to pay, and in November 1894 instituted a 
suit against the Court ot Waids m the (jouit of the Subordinate 
Judge of Kherito obtain a judicial declaiation of her rights m 
the village : that suit was dually disposed of by a judgment of 
the Uourt of the Judicial Commissioner of Oudh, dated 9th May 
l89o, and the decree made in accoi dance with that decision 
declared thafc“ Abadi Begarn, the plaintiff, succeeds to the rights 
of Mehdi Ali Khan in village Uaryapur subject to the payment of 
one half of the Government revenueplus 10 per cent, taluqdan 
dues. ;; 

In 1899 the Court of Wards, acting on the above judgment of 
9th May 1898, sued Abadi Begarn for Ks. 1,5 / 5-7-2 for arrears of 
rent of the village for the yeais 1303, 1304, I3u5 and 1306 
(1896, 1897, 1898 and 1899) at the rate of one half the Govern- 
ment revenue plus 10 per cent, on the whole _ Government rev- 
enue together with ceitain rates and cesses, and a dual .decree of 
the Court of the Judicial Commissioner, dated the 25ih June 1900, 
upheld the decree of the Lower Court, and decided that Abadi, 
Begam was liable to pay 10 per cent, on the whole Government 
revenue and the races and cesses claimed, 
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Abadi Begatn died in February 1902 and was succeeded by 1909 
her son, the present respondent, and in May 1904 the estate vras — n awab ""” 
made over by the Court of Wards to the appellant, who on 19th Au Xhan 
J une 1905 instituted the suit out of which the present appeal wxuxd Ali 
arose for arrears of rent of the village of Daryapiu fjom 1309 to 
1312 Fa4i (21st June 1902 to 17th June 1905). 

The claim was made under clause 2 of section 108 of Act 
XXII of 1886 (The Oudh Rent Act), and the plaint stated that 
m accordance with the decision of the Couit of the Judicial Com- 
missioner of 9th May 1898 and the rules of the British Indian 
Association the plaintiff was entitled to 25 per cent, of the gross 
rental of the village plus 10 per cent, of the Government revenue 
together with rates and ce-ses up to the date of Abadi Begam’s 
death, and one half of the gross rental plus 10 per cent, of 
the Government revenue with the rates and cesses from the 
date of Abadi Begam’s death. The total amount claimed was 
JBs. 8,25343-3. 

The defendant pleaded m defence that he was only liable 
to pay one half the Government revenue plus 10 per cent, 
thereon as decided by the Court of the Judicial Commissioner 
on 9th May 1898 ; and he further claimed to set off against the 
rent the sum of Rs. 700 per annum awarded as maintenance to 
Mehdi Ali Khan. 

On these pleading issues were framed, of which the^ three first 
only are now material : — 

1. For kharif 1309, Fasli, is defendant liable to pay to 
plaintiff one half the Government revenue for that kist plus 
local rates and cesses (as defendant alleges), or one quarter of the 
full rental demand for that kist plus malikana and rates and 
cesses (as plaintiff alleges) ? 

(i 2 • From rabi 1309, Fasli to rabi 1312, Fasli, both in- 
clusive (3J years), is defendant liable to pay to plaintiff only 
half the Government revenue plus 10 per cent, malikana on the 
whole Government revenue (n >t on the half) plus local rates and 
cesses (as defendant alleges], or half the whole rental demand 
for the 3J years plus 10 per cent, malikana,' plus local rates and 
cesses, which plaintiff claims to be due under British Indian 
Association rules, or what ? 
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«3. Has the Court of Wards, which managed the property 
m 1309, 13l(X and khanf of 1311 Fash, allowed defendant a 
set-off against what may have been due from him for rent of 
the guzaia or nankar of Rs 700 per annum If so, can that 
set-off be now held null and void ? ” 

On the first issue both Courts in India awarded the plaintiff 
half the Government revenue plus 10 per cent., plus rates and 
cesses, and in regard to this there was no appeal. 

On the second issue the Deputy Commissioner found that, 
for the period specified therein, the defendant, being in the third 
generation, was liable to pay w the plaintiff the whole Govern- 
ment revenue for Daryapur, plus local rates and cesses as claim- 
ed, but without the addition of any 10 per cent, malitana. 

On the third issue he held that the CourG of Wards had 
allowed the defendant a set-off in 1309 Fasli, and jn 1310 Fasli 
on account of the allowance of Rs. 700 for maintenance, and that 
that set-off coull not be held to be null and void. 

As the result of the Deputy Commissioner’s decision a decree 
forRs. 2,853-9-0 was made in favour cf the plaintiff. 

From that decree the plaintiff appealed to the Judicial 
Commissioner and the defendant filed cross objections to it 
under section 561 of the Code of Civil Procedure. The Appellate 
Court (Mr. Ross Scott, Judicial Commissioner, and Mr. W. 
F. Wells, Additional Judicial Commissiouer) held, as to the 
second issue, that the plaintiff was entitled to recover the 10 
per cent, claimed, in addition to the amount awarded by the 
Deputy Commissioner, and that on the third issue the finding 
of the Lower Court as to the set-ofi should be affirmed. In 
other respects the plaintiff’s appeal was dismissed; and also 
the objections taken by the defendants. The result of these 
findings was that the decree of the Deputy Commissioner was 
increased by Rs. 2S5, makiog Rs 3,138-9-0 in favour of the 
plaintiff. 

The material portions of the judgments were as follows 
Mr. Wells said 

“ ^badi Begam brought a suit to have it declared that she was entitled to 
hold rent-free and it was ultimately held by this Court on the 9th May 1898 
that she was to hold * subjaot to payment of 25 per cent, of the assumed rental, 
that to say, one half the Government revenue plus 10 per cent, talukdarl 
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dues*. Rent has accordingly been decreed at this rate by the Court below in 
respect of 1309. 

« In respect of the other years the Deputy Commissioner, on his interpre- 
tation of the British Indian Association Rules as printed m the case of G-anga 
BaJchtJb v. Dc/lip Singh (1), has decieed to the plaintiff only the Government 
revenue plus local rates and cesses. 

« In respect of the years 1309 and 1310 tho Deputy Commissioner allowed a 
credit to the defendant of Rs. 700 yearly. It appears that under an award of the 
British Indian Association the plaintiff was liable to pay this amount as guzara 
and the Court of Waids accepted tins and deducted the guzara fiom the rent 
payable. 

£ ‘ In appeal it is contended on behalf of the plaintiff that m respect of 1309 
the judgment of this Court of the 9th May 1898, entitled the plaintiff to 25 per 
cent of the gross rental and that no attention must ho paid to the words 1 that 
is to say one-half the Government Revenue.’ 

“ The contention cannot he accepted. Tho meaning and effect of the 
judgment of this Court is quite clear and there is no doubt that the Deputy 
Commissioner has decided rightly according to it. 

“ With regard to the years 1311 and 1312 it is not uiged that the Deputy 
Commissioner has wrongly interpreted the Rules as printed m the Cudh Cases, 
but it is urged that that translation is m itself incorrect. Naturally the Deputy 
Comm ssioner accepted that translation, inasmuch as it is stated m the judgment 
to be correct. But a copy of the Rules m vernacular wh.ch was pioduced by 
an official of the British Indian Association is on the record of the present 
case, and according to that copy the translation given m the printed report 
is not conect. The portion which appears to be incorrect was not directly in 
dispute m that case, and hence perhaps the translation was not scrutinized by 
this Court. 

“ The proper translation of the paragraph on page 221 ” (of the report m 
7 Oudh Cases) after the word ‘ provision ’ should he as follows — ‘First, persons 
whose land was always included m the taluga and who never got separate 
kabuhats. This class wall remain m possession of what they actually had at 
annexation i ent-fieo during their lives but subject to payment m the second 
generation of 25 per cent, to the taluqdar, m the 3rd 50 per cent. ; and will not 
have transferable lights. Such persons must pay the Government Revenue plus 
10 per cent, to the taluqdars and they will have heritable rights.’ 

** It is to be observed that the difference between this translation and that 
given m the printed report is that the word ‘but’ is mtioduced before the words 
1 second generation’, and that the w r ord ‘ oi ’ punted m capital letters is omitted, 
as are the words ‘ and transferable ’ m the second line after the word ‘ or 

“ The paragraph ‘such persons’ ‘heritable rights’ is obscure, 

and it appears probable that when the office translated it for the purposes of 
the former appeal the translator, in order to make sense of it, put m the word 
* or ’ wh oh does not exist and the words * and transferable’. 

“ In the vernacular we find the words aur Jiaguq mrasat atir basil honge. 
The second aur appears to be redundant, hut the translator seems to have 
(1) (1903) 7 Oudh Cases, 218, 
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imagined that it was meant that there was some distinction and that in one 
set of circumstances the maintenance holder should have no transferable right 
and m the other they should, and therefore he assumed that the word meaning 
< transferable ’ had been omitted after the second ccur. 

“ Now there is no doubt that the Rule is extremely obscuie. If the words 
‘such persons ' % refer to both the second and third generations, they contra- 
dict and make nonsense of the provision, that the second generation should pay 
25 per cent. On the other hand if they only refer to the thud generation they, 
to some extent, contradict the provision as to that, inasmuch as they direct that 
the third generation should pay not merely 50 per cent, of the rental, but should 
pay the Government jama plus 10 per cent, j and the repetition of the provision 
for heritable right appears unnecessary. 

“ It has been suggested that it was intended that the fourth generation 
should pay the Government jama plus 10 per cent., but there is nothing to 
indicate that this was the intention, and it must bo understood that the words 
* such persons * refer to the persons last mentioned, namely, the third genera- 
tion. Erom the example that is given at the top of page 221 (of the report 
m 7 Oudh Cases) it would appear that the words * third * generation for ever’ 
means third generation and their successors ; and so there is no question of any 
change m the fourth generation. 

“ It is not necessary now to consider whether the rule with regard to the 
second generation was correctly interpreted m the decision of the 9th of May 
1898, As I have shown above, I doubt if it was. I believe that it was intended 
by the rule that the second generation should only pay half the Government 
jama and nothing more, but that matter has been finally disposed of. 

“ I think with regard to the third generation the iule must be held to mean 
that they should pay the Government revenue plus 10 per cent. 

“ The plaintiff contends that undei the rule he is entitled to 50 per cent, 
of the rental entered m the jamabandi plus 10 percent on that, There is not 
the slightest justification for a claim of 10 per cent on the gross rental. In 
the former decision of this court it was held that the rental for the purposes 
of these rules must be taken to be twice the Government revenue, and I think 
we should follow this principle : particularly with regard to the third generation 
it is clearly indicated in the rules that 50 per cent, means the Government jama. 
It is impossible to believe that the framers of these rules intended that the 
amount payable should be readjusted every year m accordance with the rise 
and fall of the rental. 

“ 131 tIie I take the plaintiff would be entitled to what he has got from 
the Court below for 1311 and 1312, plus 10 per cent. 

“ The last point taken m appeal is thatMshe plaintiff should get Rs. 1,400 
which had been wrongly deducted by the Court of Wards on account of main- 
tenance which the plaintiff contends was not really due. But that is not a 
matter for decision in this case. The plaintiff was represented by the Court of 
Wards, and supposing the Court had each year paid Rs. 700 m cash to the 
defendant, and the defendant had an hour latei paid it m as lent, there couldjba 
no interference by the Rent Court , neither can interference be made when there 
has simply been a paper transaction. If the plaintiff considers that] the 
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payment of maintenance was not justifiable be may seek In a separate action to 
recover it from the Court of Wards or from the defendant ; but it *is not within 
the provmce of a Kent Court to determine whether the maintenance was or was 
not payable,” 

3Mb. Ross Scott, Judicial Commissioner, said > 

“ X concur in the judgment of my learned colleague and on the plaintiff's 
appeal would modify the decree of the Lower Court by substituting Es. 3,138-9-Q 
for Rs. 2,853-9-0 and increasing the costs m that Court in proportion and order 
that in the appeal the parties shall bear each other’s costs in proportion to the 
result. In my opinion the Rules of tko British Indian Association must be 
interpreted to mean that persons whose lands were always included in the 
taluka and who never recewed separate JcahnhaU should pay in the third gener- 
ation what corresponded to 50 per cent, of the lental, and that this would be 
taken to be the amount of the Government Revenue, to which would be added 
10 per cent, I have nothing to add to the leasons in the judgment of my 
learned colleague for his deoision on the other points raised by the appeal. 

Os this appeal. 

Ross for the appellant contended that upon the correct interpre- 
tation of the rules of the British Indian Association the appellant 
was entitled (a) to 25 per cent, of the gross rental for the second 
half of the year 1309 Fasli; and (b) to 50 per cent, of the gross 
rental for the years 1309 to 1312 Fasli; and that the Courts 
below were wrong in assuming that the rental for the pur- 
poses of these rules must be taken to be twice the Government 
revenue, and in holding that the respondent was only liable to 
pay for the first period half the Government revenue, and for the 
second period the whole Government revenue. The words in 
the last clause of the rule to be construed had been wrongly 
translated u Government levenue, ” whereas they really meant 
“the amount payable to the taluqdar.” In that view persons 
in the second generation and not only those in the third genera- 
tion were liable to pay the additional 10 per cent. 

It wa- also contended that the appellate Court was in error in 
holding that they had no power as a Kent Court to decide whe- 
ther the payments on account of maintenance made by the Court 
of Wards, and deducted from the rent of the years 1309 and 
1310 Nseie justifiable or not. The appellants objection to those 
payments being so set oil ought to have been taken into consider- 
ation and allowed by the appellate Court. 

LcGruyther, Ah C., and S . A . Kyffin , for the respondent 
contended that the Courts in India had correctly construed the 

14 


1909 


Njlwxb 
Ali Khjlh 

Wahid Ali 0 



100 


1909 


Nawab 
Ali Khan 

v. 

Wahid All 


the UTOIAIf LAW BEPOBTS, [VOL. XXXII, 

meaning and effect of the rules of the British Indian Association 
and had rightly decided that the appellant’s claim should be 
limited to the 'recovery of the Government revenue. There was 
no ground whatever for the contention that the gross rental due 
for each yea*: was to be the basis of calculation of the 25 per cent, 
and the 50 per cent, payable respectively by the second and 
third generations. Such an interpretation mighn in any year 
possibly absorb all the provision for maintenance made for the 
relatives of the taluqdar. 

The appellate court had also rightly held that the Rent 
Court was not concerned with the decision of the Court of Wards 
as to the set-off allowed as against the rent for the years 1309 
and 1310, and that decision could not be challenged by the appel- 
lant in this suit. Reference was made to Sykes’ Compendium of 
Taluqdari Law, page 285, paragraph 3 of the letter there set out ; 
and page 310 : the Oudh Sub Settlement Act (XXVI of 1866) 
and an unreported judgment of 10th March 1898 (in suit No. 
78 of 1897, Japaltar Singh v. Sam Sutton Lai ) as to the mean- 
ing of the word “ rent.” 

Soss replied. 

1909, December 2nd : — The judgment of their Lordships was 
delivered by Lobd Shaw : — 

The question between these parties can be stated in short 
compass. The plaintiff (appellant) is taluqdar of Akbarpur, 
within which is included the village of Daryapur. As such 
taluqdar he holds superior proprietary rights in the village. 

The defendant (respondent) holds, under the u provision for 
maintenance” which falls to be construed, the sub-proprietary 
rights in the village. His mother, Abadi Begam, enjoyed such 
provision for maintenance, being a sub-proprietor in the second 
generation. The defendant holds similar rights, being a sub- 
proprietor in the third generation. The payments due from these 
sub-proprietors to the taluqdar are, it is admitted, governed by 
the terms of the provision for maintenance. 

The document so falling to be construed is of some interest. 
It is a translation by the court translator of « Copy of Rules of 
Practice, framed by the British Indian Association with regard 
to suits instituted. and decrees passed therein,” dated the 26 th 
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September, 1867. Under it “the taluqdars agree to make the 
following provisions for the maintenance of their relatives provid- 
ed that their doing so he sanctioned by the Government and 
be considered as a final disposal of the question in tl^e classes of 
cases detailed below.” The Officiating Chief Commissioner at 
Fyzabad dealing with its terms states : “ I think they are in 

every way as liberal as we could expect to obtain for the rela- 
tives of the taluqdar.” It is plain that the settlement of the very 
important questions of the title to and interest in the land of this 
portion of India was thus put upon a substantial and permanent 
foundation, and the decision of the questions in this case, involv- 
ing a construction of this portion of these Rules of Practice 
framed by the British Indian Association, has been represented 
to their Lordships as of general importance. The provision 
for maintenance, which it is agreed by the parties applies and 
falls to be construed, is, in the language of the translation, as 
follows : — 

This class will remain in possession o f what they actually had at annexation 
“ rent-free ” during their life-time, but subject to payment m the second gener- 
ation of 25 per cent, to the taluqdar, and in the third 50 per cent., and will 
not have transferable rights. If such persons pay the Government Revenue, 
plus 10 per cent, to the taluqdar, they will have heritable rights in addition* 

It is, of course, fundamental to ascertain what is the bulk sum 
out of which these percentages are to be struck. The Govern- 
ment Revenue is 50 per cent, of such bulk sum. For this and its 
regular payment the taluqdar is responsible. The Government 
valuation is made at intervals of thirty years and is struck, 
not, of course, upon the actual receipts for a particular year, 
but upon an assumed rental which represents the fair aver- 
age of the taluqdar 7 s annual receipts. A fixed datum is thus 
a^yed at for the payment of Government Revenue. From the 
documents produced in this case it is manifest that the actual 
receipts of^rental vary greatly from year to year, and that, were 
the Government Revenue to be fixed upon this varying basis, the v 
greatest difficulfeas would emerge in administration. And, so 
far as the taluqd&rs^are concerned, it appears to be much in 
their interest that the^barges upon their property should be 
upon a fixed basis. 
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If the provisions for maintenance of relatives agree r l toby 
the taluqdars and sanctioned by the British Indian Association 
are upon the same fixed basis, then all parties, including rela- 
tives, the taluqdars, and the Government, can understand year 
after year, and be able to forecast, their exact financial posi- 
tion. 

Taking it, accordingly, that the Government revenue is 50 per 
cent, of the assumed rental ; that the provision for maintenance of 
relatives in the second generation is the enjoyment of the pio~ 
perty, subject to a payment of 25 per cent, of the assumed rental 
to the taluqdar; and that in the thirl generation the enjoyment 
of the property is subject to a payment of 50 per cent, to the 
taluqdar, the result would simply be that in the third generation 
the sub-proprietors in actual possession would relieve the taluq- 
dar of ihe Government revenue which is the very same sum, viz., 
5(J per cent, of the assumed rental. They would, however, 
according to tkejdule, as applicable to a provision for mainten- 
ance of a perpetual or heritable character, pay to the taluqdar an 
additional sum of 10 per cent. As the payments to the taluqdar 
might not be regular, and, in any view, the taluqdar* s 
responsibility co the Government is full and direct, whether he 
received such payments or not, this 10 per cent, may be 
accounted for as a reasonable commission or insurance, and it is 
accordingly sanctioned by the Rules of the British Indian Asso- 
ciation under construction, as well as by the Rules regarding 
sub-settlements and other subordinate rights of property in Oudh 
scheduled to Act No. XXVI of 1866. 

The whole of the above depends on the fundamental bulk 
figure being the assumed rental as described, and, if that bulk 
figure be so treated, it does not appear to their Lordships that 
there is much left to construe m the Rule. 

The taluqdar, the plaintiff (appellant) in the present case, 
* however, maintains that what ought to be paid by the rela- 
tives of the second and third generations is not 25 per cent, and 
60 per cent, respectively of the bulk figure mentionedyKut of the 
actual rent for the particular years ; and not meveh/of the rents 
as received or ingathered for those years, but^h© amount of 
the rents demandable, whether received or 
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Certain contentions were put forward as to an alleged mis- 
translation of one clause in the Eule. That clause reads : — 

If such persons pay tho Government revenue, plus 10 per cent, to the 
talukdar, they will have her table rights in addition, 

Ifc is said that the words translated “Government revenue w 
really mean anypaymvit to a superior, such as the taluqdur 
and that accordingly the translation should read ; u If such 
persons pay (not the “Government revenue, ” but) the amount 
due to the taluqdar, plus 10 per cent, io the taluqdar, they will 
have heritable rights. ” It is somewhat difficult to follow such 
an argument, and the proposed correction vould appear to con- 
fuse, rather than to clarify, the clause. But it is nob necessary, 
in their Lordships* opinion, to make any separate pronouncement 
on that subject. The basL of the Kale would, in any view, fall 
to ba arrived at ; and their LouLfcips have little doubt that the 
'assumed rental ■which is u&ed m fact tor the Government purpose 
is, by the Buie, meant to be used for maintenance purposes. 

The Court below — viz., the Court ‘of the Judicial Commis- 
sioner of Oudh— has pionounced a decree upon this footing, and 
their Lordships are of opinion that the decree is sound. 

Their Lordships do not think that the claim of the taluqdar for 
a contribution of 25 per cent, and 50 per cent, respectively of the 
rents demanded for the years in question (plus 10 per cent, in 
the sense of the Buie) can be sustained. Payments on this scale 
might conceivably far exceed, not only the Government revenue 
but the entire receipts of rental actually obtained for particular 
years. The rights of the relatives in possession as sub-proprietors 
might thus be reduced to a shadow, and the provisions for these 
large classes of society rendered precarious. 

construction which would bring about such a result is not, 
hi Lord ships* opinion, warranted on a sound reading of the 
terms oi maintenance provision* 

Another was argued. It appears that the appellant, 
who during his -Tavinority was represented by the Court of Wards, 
objects to certain ^^nents made by that Court on account of 
maintenance to the re$Wlento Their Lordships agree with the 
view taken by the JudicmCo^tnissioner in his judgment of the 
27th March, 1906, that cannot be opened up 
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in this case : and, in their Lordships* opinion, he rightly held 
that u it is n<?t within the province of a Rent Court to determine 
whether the maintenance was or was not payable.” 

Then Lordships will therefore humbly advise His Majesty 
that the apperal should be dismissed. 

The appellant must pay the cos us of the appeal. 

Appeal dismissed . 

Solicitors for the appellant : — Barrow , Rogers and N’evUl. 

Solicitors fur the respondent :—T. L. Wilson & Go. 

j. y. w. 


P. 0.* 
1909 

November 3, 
\ 5, Decem- 
ber 16 


LAL KIJNWAR (Defendant) v CHIRANJI LAL (Plaintiff). 

[On appeal from the High Court of Judicature at Allahabad.] 

Evidence — Proof of adoption— Presumption from non-appearance of plaintiff 
in Court as witness — Practice for each litigant to cause las opponent to be 
cited as a witness— Non-production of account boolcs with entries made at 
ceremony of adoption — Unsatisfactory conduct of case * 

In this case, in which the only issue wa= whether an alleged adoption had 
taken place or not, the onus feeing on the plaintiff (respondent) to prove that he 
had been adopted, the Judicial Committee held that he had not discharged the 
onus upon him and leversed the decision of the High Court mainly on the 
ground that due weight did not appear to have been given to the conduct of the 
plamtiff, the improbability and inconsistency of the story told on his behalf, his 
absence from the witness box, and the non-production of all books and docu- 
ments. 

Having regard to the well known and often proved habits of the Indian 
people with regard to the keeping of accounts recording their most minute 
transactions, the non-production of any books m which anything connected with 
this ceremony (of adoption) was entered covered the plaintiff's case with suspi- 
cion, No effort was shown to have been made by either side to procure their 
production , no search for them or loss of them was proved , no explanation why 
they were not forthcoming. 

The species of advocacy tolerated by the Courts of Law in the United 
Provinces of India m which the unworthy effort of the advocate on each side is 
to force his opponent to produce his own client in order that he himseli may 
have the opportunity of cross-examining that client, with the result that, should 
the opponent refuse to be led into this trap, the parties, the principal witnesses, 
are never examined at all, condemned by the Judicial Committee as a vicious 
practice unworthy of a high toned or reputable system of advocacy, js embarras- 
sing and perplexing judicial investigation, and, it was to be toed, too often 
enabling fraud, falsehood, or chicane to baffle justice. (1), 

* Present .—Lord IyIacnaghten, Lord Atkinson, Lo^ Collins, Lord Shaw 
and Sir Abthue W ilson. * 

(1) See Kishoxi Lai c, Chunni Lai, I. L, R,, 31 ^ U6, at page 122, 
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Queers whether the existence of Euch a system formed a giound for not 
drawing t^e ordinary presumption to the detriment of the plaintiff from his 
failure to go into the witness box and support his ease. SemlJe. It does 
not. 

Appeal from a and decree (23rd November 1905) 

of the High Court as Ailaha ba'*, which reversed a judgment 
and decree (19:h August 1901) of the Subordinate Judge of Ali- 
garh. 

The main question for determination in this appeal was 
whether the respondent, the plaintiff in the suit out of which the 
appeal arose, was the adopted son of one Bnj LaL 

The facts of the case are sufficiently stated in the judgment of 
their Lordships in this apocal. The Courts in India differed, 
the Subordinate Judge finding on the evidence that the plaintiff 
had failed to prove his adoption and dismissing the suit. 

The High Court (Sin John Stanley, C> J., and Me. Justice 
Baneeji) held the plaintiff's adoption proved. 

On this appeal. 

E \ Cowell and B . Dube for the appellant contended that the 
High Court was wrong in holding that the adoption had been estab- 
lished. In was amply proved by the evidence on the record that 
the respondent had never been adopted by Brij Lai. The res- 
pondent's claim to have been so adopted was opposed to all the 
probabilities of the ease and the conduct of the parties, and that 
of the respondent's father Bam Lai, and his father-in-law. The 
books of account in which the entries concerning the fact of the 
ceremony and the expenses of the adoption were said to have 
been made were not produced ; and the finding of the High Court 
that the boobs “ found their way into the possession of Tej Ram " 
(the brother of Brij Lai) and might have been produced by the 
defendant " was merely conjecture, and unsupported by any 
evidence ; but, on the contrary, was opposed to the evidence in 
the case. If the respondent's case was true, the suit might have 
been brought long before it was actually instituted, as the adoption 
was alleged to have taken place m 1889. The respondent 
moreover was^ not called as a witness to support the case 
he put forward. Reference was made to Kishori Lai v. 
Chvmni Lai (1) ; Civil Procedure Code (Act XIV of 1882), 
(1) (1908) I. L.1B„!31 All*_ 116 ; L, B* 36 L A., 9. 
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1909 sections 136, 141 and 142, and Lahhman Govind v. Amrit 

— — Gopal (i). The Government Gazette of 25th February 

KrarwiB 1S99 was also referred to, which contained an entry that one 
CmLm Chiranji Lai hud passed the middle class examination at that date 
Lxl ’ i n Division III. He was stated to have been at the Muzaffar- 
nagar Government High School, which was where the respondent 
had been educated, and his father’s name was given as Ram 
Lai.” And io was contended that the entry referred to the 
respondent, and showed that he had at that time given the name, 
not of his adoptive father, but of his natural father, which, it was 
submitted, was conclusive against his adoption as alleged in his 
plaint. 

DeGruyther, K. 0., and Doss for the respondent contended that 
the evidence fully proved the fact of his adoption, and was not 
rebutted by any reliable evidence adduced by the appellant. 1 be 
adoption was set up in 1S90 by Diian Kimwar, the widow of 
Brij Lai, at the earliest opportunity; and it was not a case where 
the claim was held over for a long teim of jears and only put 
forward when a great pait of tho proof of it could not be pro- 
duced. There was nothing to show that tho “ Cbm an ji Lai” 
mentioned in the entry in the Government Gazette was the 
respondent; it might have boon another pet sou of the same 
name. The respondent was not put into the witue-s bor, 
because of the practice common in litigation in tho United 
Provinces for each litigant to came his opponent to be summoned 
as a witness with the design that each patty should be forced to 
produce the opponeut so summoned and thus give counsti the 
opportunity of cross-examining his own client (see Kishori 
Lai v. Chunni Lai (2). It was not thetefore the same as where 
a plaintiff in England failed to support his case by bis own evi- 
dence. The books of account were in the possession of Tej 
Earn, and could not be produced by the respondent. Iiefer- 
ence wa3 made to the Evidence Act (I of 1S72), sections 33 
and 145, Miller v. Madho Das (3) and Lakshman Govind 
v. Amrit Gopal (1) as to the admissibility of evidence ; 

(1) (1900) X. L. K., 24 Bern., 591. (2) (1008) I L. R„ 31 All. 110 (122) ;fl 

(3) (1395) I. a, a, 19 All, 76 (92) j L. 23 'l l!,' l^S' 
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Jaganath Pershad v. Banuman Pershad (1) as to the two Courts 
in India differing on facts ; and Kissorimohun Roy^y, Harsulch 
Das (2) was also referred to, 

Cowell replied. 

1909, December 1 Qth : — *Tke judgment of their Lordships was 
delivered by Lord Atkinson 

This is an appeal from a judgment and decree of the High 
Court of Judicature for the North-Western Provinces, Allahabad, 
dated the 23rd November 1905, which reversed the judgment 
and decree of the Subordinate Judge of Aligarh, dated the 19th 
August 1904, on a pure issue of fact 

That issue of fact is whether one Brij Lai, deceased husband 
of Musammat Dhan Kunwar, now also deceased, adopted Chiranji 
Lai, the plaintiff and respondent, the son of one Ram LaL 

Tej Ram, the brother of Brij Lai, survived his brother Brij 
Lai for about eight and a half years, and died on the 21st June 
1898, leaving two widows him surviving, the senior of whom died 
on the 24th February, 1899, leaving her surviving Musammat 
Lai Kunwar, who is the defendant in the suit and the appellant 
in this appeal. 

The suit was instituted on] the 22nd August 1903, by the 
plaintiff, in formd pauperis , though! his natural father is 
possessed of some means, against the appellant, Musammat Lai 
Kunwar, and Musammat Dhan Kunwar, who died pending the 
appeal, and the property in dispute is not inconsiderable. 

The plaintiff alleges that the brothers, Tej Ram and Brij Lai, 
were separated in ownership of this property, and, as the adopted 
son of Brij Lai, he claims to recover the whole of the property 
mentioned in the plaint, or in the alternative, if their ownership 
is joint, to recover one half of that property. Both defendants 
contested the suit and pleaded, amongst other things, that the 
plaintiff was not the adopted son of Brij Lai, and that the two 
brothers were members of a joint Hindu family. 

Brij Lai, his brother Tej Ram, and Ram Lai, the father of 
the plaintiff, are all Bohra Brahmins, which, it is alleged, merely 
means that they belong to the Bohra tribe, or brotherhood, whose 
members follow the business of money-lending K an astute Slass, 

(I) (1909) I. L. R., 36 Calc.i 833 ; (2) (1889] I. L. 17 Calc., M ; 

U R„ 36 I. A., 221, L. R„ 17 1. A„ 17, 
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one would suppose, well accustomed to keep books and record 
events from which large pecuniary results might follow, and fully 
alive to the importance of preserving those records and producing 
them when engaged in legal controversies in which they might 
be decisive* 

These three Bohra Brahmins with several other families 
of Bohra Brahmins lived in the village of Jatari. The 
adoption is alleged to have taken place on the 18th 
April 1889, some ten months before Brij Lai died. He was 
at that time undoubtedly childless, and much unsavoury 
evidence v*as given as to the nature of the malady with which 
he was affected, and the reason why he despaired of having 
natural children. The plaintiff was at that time between 4 or 5 
years of age. He was married 5 years aftei his adoption, and 
must, at the time of the institution of the present suit, have been 
about 20 years of age. There were many important points on 
which he could have been examined, especially as to a certain 
extract from the Government Gazette of the North-Western 
Provinces, dated the 25 di Febmary, 1899, in w r hich it is recorded 
that one Chiranji Lai, whose father's name is given as Earn Lai, 
and whose school was given as Muzatf arnagar Government 
High School, had parsed in the third Division. The special sig- 
nificance of this entry is obvious fiom this that the first time 
the alleged adoption was put forward in any of the many suits 
and legal proceedings instituted by ’these several parties w T as on 
the 8th April, 1890, under ciicumstances to be hereafter men- 
tioned. If that entiy was framed on information supplied by 
the plaintiff or his father, Ram Lai, it was most damning to Ins 
case, as he is in it described as the son of his natural father— not 
of his adoptive father. It w’as received in evidence wdthout 
any evidence being given to identify the Chiranji Lai described 
in it a=5 the plaintiff • and, indeed, befo e their Lordships, it was 
urged by counsel on his behalf that non constat but that the 
extract refeired to a person other than t 1 e plaintiff, but of the 
same name. The plaintiff, however, was never produced as a 
witness to sustain his own case and so help to discharge the 
burden of pi oof that i ested upon him. It is suggested that the 
presumption which would be dtawn in this country to th$ 
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detriment of a plaintiff who, under similar circumstances, failed 
to eater the witness-box and face the ordeal of cross-examination, 
ought not to be d awn in cases between natives tried in India, 
tecause of a species of a ivocacy tolera’ed by the Couits ot Law 
in that country, m wnich the unworthy effoit of the advocate on 
each side is to force his opponent to produce his own client in 
order that he himself may have the opportunity of cross-examin- 
ing that client. The result is that, s lonld the opponent refuse 
to be led into tins trap, the parties (the principal witnesses, who 
possibly could throw light on ad those tangled transactions 
w ch so perplex those who have to decide these casesj are never 
examined at all, •. n i the Utigation goes forward through tortuous 
windings to its unsat isfac lory and uncertain end. This case is a 
good example of this practice, for not only was the plaintiff not 
examined on his own behalf, but the defendant, Musammat l)han 
Kuuwar, was not examined on her own behalf either. It is a 
vicious practice, u 1 worthy of a high-toned or reputable system of 
advocacy* It must embarrass a d perplex judicial, investigation, 
and, it is to be feaLed, too often enables f'aud, falsehood or 
chicane to baffle justice. The circumstances under which Mus- 
ammat Dhan Kunwar, who is a parda-nashin woman and illiter- 
ate, was examined by the Subordinate ^udge aie instructive. 

After the death of Brij Lai, on the 3rd February, 1890, his 
surviving brother, Tej Ram, applied to the ssistant Collector 
for a mutation of names for the \iliage formerly enjoyed by Brij 
Lai, and dso made an applio ttion to the District Judge of Ali- 
garh for a certificate for the collection of debts on the ground 
that the \ roperty enjoyed by both was joint property. Musam- 
mat Dhan Kunwar resolved to oppose these applications, and on 
the 24th March, 1890, executed a power of attorney in favour of 
Ram Lai, authorizing him, amongst other things, to file an appli- 
cation for the mu ation of names in respect of “ the ancestral 
property, the estate of my husband, in order to get my name 
entered in respect thereof ” ; and also to obtain from the District 
Judge a certificate in her f ~vour for the collection of the debts 
due to her husband. There is no mention whatever of the plain- 
tiff or any right belonging to him, or any reference whatever 
to the alleged adoption m this lengthy document;, but when the 
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proceedings authorized by it are instituted, the petition of objec- 
tion to the mutation of names purports to be presented by the 
widow of Brij Lai for herself, and as guardian of Chiranji Lai, 
her adopted son, of Mauza Jatari. The objection to the applica- 
tion for succession is similarly framed. In each the fact of adop- 
tion is stated, no date however being given. In addition to this, 
the widow Dhan Kunwar, on the 6th May, 1890, made a deposi- 
tion in these proceedings in which she not only sw T ore to the fact 
of the adoption, but described the ceremony at length. The 
question of adoption was an entirely irrelevant isbue in both 
these proceedings. It was not, and could not have been, decided 
in either of them. It was foreign to the real questions in contro- 
versy, It was unnecessary and useless to raise it, unless indeed 
the" real object was to make evidence in support of the adoption. 
From that point of view it might, though an unscrupulous, have 
been a sufficiently sagacious and effective step. Ram Lai in his 
deposition in the piresenfc case, dated the 21st July, 1904, swore 
that he acted as general attorney for the widow for three or 
four years after his appointment ; that he made the application 
of the 8th April, 1890, at the request of Dhan Kunwar; that it 
was at her instance that he mentioned the fact of the plaintiffs 
adoption ; and that she made the statement already referred to in 
his presence before the Tahsildar. This evidence having been 
given, and the above-mentioned deposition of Dhan Kunwar 
having been received in evidence, the Subordinate Judge required 
the lady to be examined and tools her evidence at the house of 
iBabu Sheo Prasad. The part of the evidence dealing with the 
matter run's as follows : — 

({ I was examined before tbe Tahsildar of Khair, Ram Lai misled me and 
took me there. Tej Ram said to me that he would not have my name recorded. 
Then Ram Lai sent Sundar, nain (barber woman) to me, sending word to me 
^that I should execute a power of attorney in. his favour, and that then he would 
have my name recorded. Then he sent Musammat Sundar to me for the second 
time. He wanted me to state that I had adopted his son, I said that we had 
always been on inimical terms. I then went to the house of Ram Lai for the 

* P^pose of having my name recorded. Ram Lai took me to the tahsil Court. 
His wife also accompanied me. ” 

And again 

‘ I was never on friendly terms with Ram Lah Ohiranji, the plain tiff, h.eve£ 
came to my house. When I went to the tahsil I was accompanied by Chiranji 

Lai, and his mother, and X stated what she said to me. n 
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This lady was cross-examined by the plaintiff’s pleader, but 
not a question was put to her relative to the account books, which 
are referred to m her deposition of the 6th May, 1890, in these 
words : — 

“ No account books of Brij Lai are with me. They must be, in my sitting 
room, I have not gone to the sitting room since my husband’s death. I am not 
literate. I lived in the house of Bam Lai for 6 or 7 days because my jet ft, Tej 
Bam, quarrelled with me about this. ” 

And no application appears to have been made to recall Earn 
Lai, or to examine the plaintiff, then about 16 years of age, or 
his mother, if she were alive, to refute the serious charge thus made 
against them, the charge, in effect, of enteiing into a conspiracy 
to procure the commission of perjury for the plaintiff’s gain. 
The history of the account books is most remarkable. Ram Lai 
and many other witnesses describe in minute detail the record- 
ing of the fact of adoption, as well as of the receipts* of pi ©seats 
in them. Ram Lai further stated at the trial that iC the assets of 
Brij Lai, such as goods, papers and ornaments, were wish Musam- 
matDhan Kunwar/’ and that he employed a pleader for her in the 
mutation proceedings ; but not a question was put to him as to why 
at the time when he was managing the suit and putting forward 
the claim of his son for the first time, he^did not search for, 
examine, or produce the books which, if there be a particle of 
truth in the whole story told by him and his witnesses, would 
have terminated the controversy then as now in his son’s favour. 
Dhan Kunwar w T as not then hostile to his son’s claim. On the 
contrary, it is alleged that it was at her request, and by her insist- 
ence, that it was put forwaid Ram Lai is a hereditary money- 
lender like all his tribe. He must be well accustomed to keep 
books, and know the value of written documents. The pleader 
he then employed must, if the story now told had been detailed 
to him, have seen the capital importance of the production of 
these books. Yet he appears never to have asked Dhan 
Kunwar a single question concerning them. The admission 
above-mentioned of the lady that they were in her sitting room 
was extracted from her on cross-examination by the pleader foi; 
Tej Ram, her opponent, the man who is sworn by Ram Lai to 
have been present at the ceremony, and to have signed the entry 
in the book i*eeording the adoption. No effort was shown 
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have been mad© by cither side to procure the production of these 
books ; do sesrch for them, or loss of them, was pioved j no ex- 
planation given why t 1 ey were not fott looming. 

Having regard to the well known and often pioved habits of 
the Indian people with legat'd to the keeping of accounts, 
recording thoir most minute transactions, the non-prod uction 
of an} book in which anythin connected wLh this ceremony 
wa , entered, covers the plaintiff's c^e with suspicion. It was 
according to the plaintiff’s witnesses a memorable event. 
Wealthy member of the Bohra brotherhood huiried from villages 
scores of miles away to grace the ceiemony, as if this child of 
5 years old, the youngesi of three sons, were some young poten- 
tate coming into his kingdom. There was feasting and music, 
one witness stating, somewhat boastfully, that one might eat 
as often as one liked. According to Rain Lai himself, 125 
member^ of ihe brotherhood and 100 or 150 others were collected 
together in this little village of Jatari ; yet none of the inhabitants 
of the village were produced, on behalf of the plaintiff, to prove 
that such a gathering ever took place, while, if the story of the 
numerous witnesses resident in the village and its vicinity, 
examined for the defendants, be true, this host of people must 
like some invisible spirits of the night have assembled and dis- 
persed umeen. The next matter which throws suspicion on the 
plaintiff's case is this. On the 15th May, 1890, the Officiating 
District Judge of Aligarh had made an order granting a certi- 
ficate of succession to Tej Ram, and refusing to decide the issue 
rai-ed in that proceeding as to the adoption, On the 18th Sep- 
tember, 1890, the Assistant Collector made, in the mutation 
proceedings, an order refusing to decide the same issue and 
ordered the name ot Tej Ram to be entered in the village 
papers in the place of Brij Lai On the 19th September, 1891, 
an application was ma le to the Subordinate Judge of Aligarh, 
that Doan Kan war be appointed guaidian of the plaintiff in a 
suit brought by Ram Lai against Chiranji Lai and others, and 
an order was made that summonses for final disposal of it should 
be issued to the defendants directing them to attend in person or 
by pleaders on the 23rd November, 1891, and also directing that 
fchey should put in a written stateme.it by the 17th November, 
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1891. On the 29th September, ten days after, the summons 
was issued in the suit, then entitled Ram Lai, plaintiff, v. 
Musammat Dhcn Kumvar, widow, and Chnanji Lai, minor under 
the guardianship of hL mother, Musammat Dhan Kunwar, resi- 
dents of Ja'ari, defendants ; from which it appears that the 
suit was brought to recover asim of R% 1,092-6-11, but in 
respect of what cause of ac ion is not stated. 

The further proceedings in the ea^e are not printed in this 
record, but it would appear from an order dated the 1 5th Octo- 
ber, 1898 (four months after Tej Rands death), made by the 
Subordinate Judge of Aligarh m the original suit (153 of 1891) 
aliealy mentioned, that a decree for the «um sued for had been 
obtuned against the defendant*, who are described as judgment- 
debtois, Ram Lai being described as decree-holder; that some 
objection had been made by the judgment-debtors ; that it was 
such an objection, as in the opinion of the Judge should not be 
made by the judgment-debtors, and gave rise to the suspicion 
t 7 at there was c dlusion between the objector and the judgment 
debtors. Who the objector was does not appear, but the same 
Subordinate Judge in his judgment delivered on the 17th Novem- 
ber, 1902, in a suit instituted by Dhan Kunwar against Lai 
Kunwar, states that, after Tej Rands death, Ram Lai obtained 
a decree m this suit and applied to attach under it a certain 
door frame and door leaves of a house, alleging them to be the 
property of her son (the plaintiff) in virtue of the alleged adop- 
tion. Dhau Kunwar was never ask< da question about these 
procee lings when pioduced in the present trial. At the end of 
her c,os*-examination by the plaintiff’s {/leader, the plaintiff 
himself was invite! by the Suboidmate Judge to ask hei any 
que lions he might desiie to ask, \vl en he replied, <k Sufficient 
questions have already been a-kedd’ Tl e only account given 
of i hi s litigation by Ham Lai himself is that he instituted the 
suit, for profits due to himself, that he was a co-sharer in the 
property, and | aid Rs. 3,000 a j ear as revenue, but it is evident 
that, while Dhan Kunwar enjoyed the property of her late 
husband in virtue of her right as his widow, she ought to have 
paid the appropriate share of the revenue, and the plaintiff 
incurred no personal responsibility for it. The introduction of 
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his name was therefore quite unnecessary, and there is too much 
reason to sqspect that the whole proceeding was simply an 
attempt to manufacture evidence. 

Earn Lal, m his deposition made on the 7th September, 1899, 
stated that "the plaintiff was then being educated at Muzaffar- 
nagar. Had the latter been pioduced as a witness and cross- 
examined on the contents of the Gazette of the 25th February 
1899, which w^as filed on behalf of Lal Kunwar in the litigation 
of 1899— and its existence thus well known to him- — he might 
have possibly been able to explain who was his schoolfellow and 
namesake who had a father of the same name as his own. 

And if he had been obliged to confess that the person men- 
tioned in the Gazette was no other than himself, it would have 
put an end to the suggestion that he was passed amongst his 
friends, associates and neighbours as the adopted son of Brij 
Lal — heir to what was for him comparative affluence. Numbers 
of witnesses were produced on his behalf at the trial to prove 
that he was recognized amongst the brotherhood as the adopted 
son of Brij Lal, and several others were produced by the defen- 
dant, to prove that he was not so recognized, but no evidence 
whatever was given to show that he was ever regarded in his 
own village, at Muttra, or where he lived and was at school, as 
the son of Brij Lal. In the 10 years which elapsed from 1889 
till 1899, his name never appears in any document as the 
latter’s adopted son, save only in the documents prepared under 
the supervision of his own father. 

* These are the broad facts of the case. At the hearing several 
depositions, made in previous suits by witnesses examined in 
the present suit were admitted in evidence without the necessary 
foundation for their admission having been laid. The most 
vital points were not elucidated. The most suspicious circum- 
stances weie not probed. The most important and decisive 
documents were not produced. Much discussion was devoted 
before their Lordships as well as in the Indian Courts, to petty 
discrepancies between the evidence of the different witnesses 
examined for the plaintiff, for instance, as to which of three 
pandits alleged to have been present at the ceremony of adop- 
tion, presided, and which assisted; or as to whether the 
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ceremony and the receipt of the presents were recorded in two 
books or only in one, and suchlike. In the High Court much 
comment was directed to the question of the relative credibility 
of a Bohra money-lender who had amassed many tens of thou- 
sands of rupees in his business, and of a Bohra money-lender who 
in the same business had not been so fortunate, as if there were 
3ome fixed relation between the gains of usury and truth. Due 
weight, however, does not appear to have been given to the 
conduct of the plaintiff ; the improbability and inconsistency of 
the story told on his behalf; his absence from the witness chair; 
and the non-production of all books or documents. The conduct 
of the trial was, on the whole, eminently unsatisfactory. The 
Subordinate Judge decided, as a fact on the evidence before 
him, that the plaintiff had not been adopted. The High Court, 
on the same evidence, decided that he had been adopted. Their 
Lordships do not accept either of these conclusions. It appears 
to them that the sounder view lies between these two extremes. 
The burden of proving that the alleged adoption took place 20 
years before the trial reseed upon the plaintiff. They are clearly 
of opinion that he has failed to discharge it. 

The Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, the decree of the High Court 
get aside with costs, and the decree of the Subordinate Judge 
dismissing the action restored. 

The respondent will pay the costs of the appeal. 

Appeal allowed . 

Solicitors for the appellant :~Ranken Ford , Ford and Ches- 
ter . 

Solicitors for the respondent : — Barrow , Rogers andNevill. 

J. Y. W. 
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Before Mr. Justice Sir George Knox and Mr. Justice Karamai Mu tain. 

EMPEROR t>. GULAB SINGH and others.* 

Ad No. XLV of 1860 (Indian Renal Code), section 225B— Escape from 
lawful custody — Defaulting co-shat er arrested under warrant of Tahsil* 
dar— Rules of Board of Revenue, Bile 9, clause (2)— Act (Local) No. Ill 
of 1901 (United Rrovinees Land Revenue Act), sections 142, 143, 146. 

Where a Tahsildar issued a warrant under section 146 of the United Pro- 
vinces Land Revenue Act against certain defaulting co-sharers, and they were 
arrested, but subsequently escaped from detention ; held that this was an escape 
from lawful custody within the meaning of section 225B of the Indian Penal 
Code. The Tahsildar’s warrant was not illegal because the Board had directed that 
process should * ordinarily * issue m the first instance against the lambardar. 

The facts of this case were as follows : — 

Government revenue was due for the mahal in which Gulab 
Singh, Bishnath Singh, Chafcar Singh and Baldeo Singh were 
co-sharers. They went to the tahsil and paid some money but 
in the meantime a ‘subsequent instalment had fallen due. While 
returning from the Tahsil they were arrested under a warrant 
of the Tahsildar, but escaped from custody. It was admitted 
by the parties that revenue had not been paid for the mahal 
in which they were co-sharers, and that they were arrested, but' 
escaped from the lock-up. The Magistrate of Jaunpur acquitted 
the accused; holding that the warrant should have, in the first 
instance, been issued against the lambardar, as provided for by 
rule 9 (2), Board’s Circulars 2-III, and that, inasmuch as in this 
case the process was issued first against the co-sharers, they were 
not in lawful custody. The Local Government appealed. 

Mr. TF. Wollach (Government Advocate), for the Crown, 
contended that when revenue became due all the co-sharers 
jointly and severally became liable as defaulters (Land Revenue 
Act, section 143). Section 146(&) directed that the defaulter 
might be arrested. The Board’s rule referred to could not 
override the provisions of the law; and even if the process was 
not issued against; the lambardar, the issue of piocess against the 
co-sharers did not make it illegal, as under section 142 of the 
Land Revenue Act all co-sharers were jointly and severally 


uron^w 11121 ^ *? peal , ^°* f 73 of 1909 from an order of acquittal passed by 
Maqbul Husain, Magistrate, first class, of Jaunpur, dated 3th of May 1909. 
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liable. There was no doubt that it was the lambardar who should 
be looked to for payment o: Government revenue, but that did 
not preclude the revenue autioriries from proceeding* against the 
persons liable, even though they were not lambardars. Suppose 
there was a case m which the Penal Code provided#that either 
a summons or a warrant might issue. In such a case, if 
a warrant were first issued, it could not be said that the 
warrant was illegal and the man arrested could escape from 
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custody. 

Babu Satya Chandra, Mwkerji, for the accused, submitted that 
they were returning from the Tahsil only after paying the 
Government revenue when they were arrested under the orders 
of the Tahsildar. Under such circumstances, the process was 
not legal. The Board’s Circular was that process should be 
issued against the lambardar. Before a wan ant could be issued, 
a writ of demand must be issued under section 147 of the Land 
Revenue Act calling upon the defaulter to pay. The Legislature 
had advisedly put a writ of demand first, then arrest of the 
defaulter and then sale of his property. 

It was therefore submitted (1) that the process ought to have 
been issued against the lambardar in the first instance and (2) 
that as the warrant was an illegal warrant the custody was not 
legal. .Moreover, the case was a petty case and the appeal by 
Government was unreasonable. 

Knox and Karamat Husain, JJ. — -Gulab Singh, Bishnath 
Sihgh, Chatar Singh and Baldeo Singh are accused of an offence 
under section 225B of ihe Indian Penal Code. On the 19th of March 
these four men were arrested and locked up in the tahsil lock-up. A 
warrant against them had been issued by the Tahsildar on the ground 
that they were defaulters and had iml paid the Government 
revenue due from them. On the 20th, these four men escaped whilst 
still in custody. There is no dispute about the facts. All the ne- 
cessary ingredients constituting the offence have been admitted by 
the accused or on their behalf. The learned gentleman who 
appeared on their behalf in the court below contended that even 
on the face of the admitted facts the accused were not liable to 
any punishment. He based his argument upon rule 9, clause (2), 
of the rules of the Board of Revenue relating to recovery of arrears 
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of land revenue under the United Provinces Land Revenue 
Act, 1901. The learned Magistrate admitted the force of his 
argument add acquitted the accused. From this order of 
acquittal a petition of appeal has been filed by the Local Govern- 
ment, and i{ is contended that the Deputy Magistrate’s interpre- 
tation of the law is wrong. 

Under section 142 of Local Act No, III of 1901 all the pro- 
prietors of a mahal are jointly and severally responsible to 
Government for the revenue assessed thereon. When any 
instalment of such revenue falls in’arrears, as is the case in the 
present instance before us, that arrear of revenue, as section 146 
shows, may be recovered by one or more of the processes set out 
in section 146. One of those processes is the arrest and detention 
of the defaulter as defined in section 143 of the Act. The rules 
relating to recovery of arrears of land revenue do indeed lay 
down that in a mahal in which a lambardar has been appointed, 
process shall ordinarily issue against the lambardar in the first 
instance, but it would be straining the proper meaning of the 
word ‘ ordinarily ’ to hold that the intention of the Board was, 
and the intention of these rules was, that in every case process 
should issue against the lambardar in the first instance. The 
very use of the word * ordinarily 7 shows that occasions may arise 
when it is found expedient to issue process in the first instance 
against the defaulter. It is for the Tahsildar to determine 
whether he shall, in order to recover the arrears, have recourse 
to the lambardar in the first instance or shall proceed against 
the defaulter direct. Whichever course he may adopt, his 
warrant is legal, and the arrest under it is legal and the escape 
from there is an offence. 

A further contention is put forward that the intention of the 
Legislature in enacting section 146 was that the arrest and 
detention of the defaulter should follow and not precede the 
serving of writ of demand. We find ourselves unable to follow 
this contention. The words of section 146 are wide enough to 
authorise the issue of both processes against the defaulter, and 
there is nothing to limit the order in which they should issue. 
In many cases the service of the writ of demand would result 
in the escape of the defaulter, and in such cases the Tahsildar 
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would use ordinary prudence if he had resort to arrest instead of 
serving a writ of demand. 

For a defaulter to escape from a custody in which he has 
been locked and detained is not a very grievous offence; still it 
is an offence in which the authority of the officer who issued it 
is set at defiance, and that authority must be maintained. The 
sentence which we propose to pass is not to be looked upon as a 
sentence which is generally passed in such cases. We take this 
more or less to be a test case, and we trust that when it is known 
that escape from such custody is an offence, the commission of 
such an offence will be avoided. We direct that, under section 
225B of the Indian Penal Code, Gulab Singh, Bishnath Singh, 
Chatar Singh and Baldeo Singh, suffer, each and all of them, 
simple imprisonment for seven days from the date of their 
arrest. 

Appeal allowed. 

APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice, and Mr Justice Banerjx . 
SHAM DEI AND ANOTHER (PLAINTIFFS) V. BALJIT SINGH AND OTHERS 
(Defendants.) * 

Civil Trocedure Code ('ISS 2J, sections 13, 43 — Mortgage— Trior and subsequent 
mortgagees — Mortgaged property brought to sale and purchased by each 
mortgagee separately , the other not being made a party — Suit by prior 
mortgagee to bring to sale part of the mortgaged property in the hands of 
the subsequent mortgagee to recover unsatisfied balance of the mortgage debt. 
The prior mortgagee of mortgaged property brought the whole of it to sale 
without impleading the subsequent mortgagee of a portion and purchased the 
mortgaged property himself. The subsequent mortgagee m turn brought a 
portion of the mortgaged property to sale without impleading the prior mort- 
gagee and also himself became the purchaser. The prior mortgagee, after an 
unsuccessful attempt to recover from the subsequent mortgagee possession of the 
mortgaged property so purchased, sued to bring that property to sale for the 
realization of the unrecovered balance of the original mortgage money. 

Held, that the suit was maintainable and was not barred by either section 
13 or section 43 of the Code of Civil Procedure (1882). 

The facts of this case were as follows : — 

On the 25th of February, 1874, Baljit Singh, Sarup Singh, 
Gopal Singh and Chandan Singh, members of a joint Hindu 

' * Firat Appeal No. 296 of 1907, from a decree of Pitambar Joshi, Additional 

Subordinate Judge of Aligarh, dated the 19th August 19Q7 f 
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family, mortgaged to Lachman Das a 4-1 biswa share m a village, 
along with some other pioperties, situate id otaer villages, for 
the sum of Rs. 12,000 with interest at Re. 1-2-0 per cent, per 
month. On the 29th of July, 1331, the sons of Lachman Das 
obtained a decree again -t the executants of the mortgage and 
some other members of the joint family on foot of the mortgage of 
the 25th February, 1874, and on 28th April, 1885, got the 4J 
biswa share of the village sold in execution of their decree and 
purchased it m the name of their mother Musammat SohimL Out 
of this share was formed afterwards a separate mahal of 4 biswas. 
Later on a partition took place among the sons of Lachman Das 
and the 4 biswa share was allotted jointly to the plaintiff appel- 
lant Musammat Sham Dei, widow of one of the sons of Lachman 
Das, and Musammat Gobmdi, widow of another son of Lachman 
Das. There was an unrealized balance of the decree against Baljit 
and others amounting to Rs. 30,000. This fell to the share of 
Musammat Sham Dei alone . 

On the 18th of January, 1880, Chandan Singh and two other 
members of the joint family, Kanhai Singh and Durjan Singh, had 
mortgaged a 2 biswa 6 biswansi share out of the 4J biswa share of 
the village to one Bansi Dkar, but to the decree obtained by the 
sons of Lachman Das on die 29th July, 1831, Bansi Dhar had not 
been made a party. On 9th August, 1884, Bansi Dhar obtained 
a decree on foot of his mortgage without impleading Lachman 
Das* heirs. On the 16th of January, 1895, Bansi Dhar applied for 
execution of his decree by sale of a 13 biswansi 6| kackwansi 
share and Musammats Sham Dei and Gobindi were made parties in 
this application. Sham Dei and Gobindi objected that they were 
no parties to the decree and their names were removed from the 
array of parties. The execution pioceedings were, however, pro- 
ceeded with and the 13 biswansi 6J kackwausi share was sold by 
auction and purchased by Bansi Dhar. On the 18th of January, 
189/, Bansi Dhar obtained possession of the share. On the 4th 
of January, 1899, Sham Dei and Gobindi brought a suit against the 
legal representatives of Bansi Dhar for possession of the 13 
biswansi 6£ kackwansi share on the ground of their prior pur- 
chase. This suit, though, decreed by the lower court, was dismissed 
by the High Court in 1903 on the ground that Bansi Dhar was 
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no party to the decree obtained by the sons of Lachman Das in 
1881 and therefore the title of the plaintiffs was not of a 
character which would justify the ousting of* the defen- 
dants, though there was a flaw in the title of the latter. The suit 
out of which this appeal has arisen was brought by Sham Dei and 
her adopted son for sale of the 13 biswansi and 6f kachwansi share 
for a part of JEts. 30,000 which was still due on the original 
mortgage and which had fallen to her share. The suit was 
dismissed by the loweiy court on the ground that a suit for 
a part of the unrealized portion of the debt was not maintain- 
able. 

Babu Durga Gharan Banerji (with him Babu Purushottam 
Das Tandan for Pandit Moti Lai Nehru), for the appellants, 
submitted that the suit was maintainable and that the money 
being due on the original bond, every portion of the property 
hypothecated in the bond was liable to be sold for the debt. The 
earlier suit brought by Sham Dei and Gobindi had been rightly 
dismissed by the High Court, because no opportunity had 
been ever given to Bansi Dhar or his heir to redeem the property 
mortgaged to him, he having not been made a party to the decree 
obtained by the heirs of Lachman Das in 1881. That opportunity 
was given now by impleading the representatives of Bansi 
Dhar. He cited Balmahund v. Musammat Sangari (1) and 
Kudratullah v. Kubra Begcim (2). 

The Hon’ble Pandit Sundar Lai (with him Mr. M, L . 
Agarwala, Babu Satya Chandra Mukerji, Munshi Gulzari 
Lai aud Babu Ghrdhari Lai Agarwala ), for the respond- 
ents : — 

The suit is practically one for foreclosure of the right of 
redemption of the puisne mortgagee. The puisne mortgagee 
has a right to redeem the whole of the property. Therefore 
an opportunity should be given to him to pay the whole amount 
of the mortgage and redeem the whole property. The first sale 
is wholly void. 

Stanley, C. J., and Baxerji, J.— The suit out of which this 
appeal has arisen was brought by two plaintiffs, namely Musam- 
mat Sham Dei and Narain Das, for sale of a 13 biswansi and 
(X) (1397) I. L.R, 19 All., 379, (2) (1900) I* L. B., 23 All* 2d, 
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kachwansi share in the village Dyanatpur, under a mortgage 
dated the 25th of February, 1874. The said mortgage was ex- 
ecuted m fovour of one Lachman Das by Baljit Singh, Sarup 
Singh, Chandan Singh and Gopal Singh. Lachman Das, the 
mortgagee, died leaving four sons Nand Ram, Dila Ram, Mak- 
und Lai and'Khushi Ram. The plaintiff Sham D6i is the widow 
of Makund Lai. One of the defendants, Musammat Gobindi, is 
the widow of Khushi Ram. The plaintiff Narain Das is alleged 
to be the adopted son of Makund Lai, but this adoption is denied, 
and the question whether he is or is not the adopted son of 
Makund Lai has not been raised in this appeal. The learned 
advocate for the appellants has argued tiff case as if it were a suit 
by Musammat Sham Dei alone. After the death of Lachman Das 
a suit was brought for sale on the basis of the aforesaid mortgage 
by the four sons of Lachman Das on the 24th of February, 1880. 
They obtained a decree for sale from this Court on the 2&th of 
July, 1881, against the mortgagors and other members of their 
family, including Kanhai Singh and Durjan Singh. The mortgage 
comprised, among other propel ty, a 4J biswa share in the village 
Dyanatpur. This was sold by auction on the 20th of April, 1885, 
and was purchased by the decree-holders in the name of their mother 
Musammat Sohini. The purchasers had the village partitioned, 
and the 4J bis was share was formed into a 4 biswa mahal, which 
under a subsequent partition between the heirs of Lachman Das 
was allotted to the shares of Sham Dei and Gobindi. It is alleged 
that after the sale of the 4J biswa share and other property, a bal- 
ance of Rs. 30,000 remained due upon the decree, and under the 
partition referred to above, tbe decree was allotted to the share 
of Sham Dei alone. On the 18th of January, 1880, Chandan Singh, 
Kanhai Singh, and Durjan Singh made a simple mortgage of 2 
bis was 6 biswansis out of the 4J biswas mentioned above, in 
favour of Bansi Dhar, the adoptive father of Piare Lai, defendant 
No.. 50. On the 1st of May, 1884, Bansi Dhar brought a suit 
upon the said mortgage against his mortgagors only and did not 
implead in it the heirs of Lachman Das. On the 9th of August, 
1884, he obtained a decree for sale and in execution of that 
decree caused a 13 biswansi and 6^ kachwansi share to be sold 
and himself purchased it on the 8th September, 1896. On the 
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4th of January, 1899, Sham Dei and Gobindi instituted a suit 
against Piare Lai and other purchasers from him for possession of 
the 13 biswansi 6| kachwansi share mentioned above on the 
ground that they were prior purchasers of the said property in 
execution of the decree passed on the mortgage of the 25th of 
February, 1874. This claim was dismissed by this Court, on the 
ground that Bansi Dhar was not a party to the suit brought by 
the sons of Lachman Das for sale under the mortgage held by 
them. Thereupon the present suit was brought for the sale of 
the 18 biswansi 6J kachwansi share for the realization of Rs, 5,100 
out of the balance due under the mortgage of the 25th of Feb- 
ruary, 1874. 

The Court below has dismissed the suit, being of opinion that 
it is not maintainable. 

"We are unable to agree with the learned Judge of the Court 
below. The legal representatives of Lachman Das were com- 
petent, in the suit which they brought to enforce the mortgage of 
the 25th of February, 1874, to add the second mortgagee Bansi 
Dhar as a party to their suit. In fact they were boand to do so 
for the purpose of giving to Bansi Dhar, who as subsequent mort- 
gagee had a right of redemption, an opportunity to redeem their 
mortgage. This opportunity was not afforded to Bansi Dhar, 
and therefore the sale of the 18 biswansi 6J kachwansi share 
mortgaged to him was not binding on him. It was on this ground, 
as we have said above, that the plaintifPs suit against Bansi Dhar’s 
legal representatives for possession of the aforesaid share was dis- 
missed. The fact that Bansi Dhar was omitted from the suit 
brought upon the mortgage of 1874 does not preclude the present 
plaintiff, who has an interest in that mortgage, from maintaining 
the present suit and seeking to bring to sale the 13 biswansi 6| 
kachwansi share for the sale of which a proper decree had not been 
passed against Bansi Dhar. The object of the suit is to afford to 
Bansi Dhar’s legal representatives an opportunity to redeem the 
aforesaid share from the mortgage of 1874. There can be no bar 
to such a suit. Sections 13 and 43 of the Code of Civil Pro- 
cedure, 1882 , are no bar to the suit, inasmuch as Bansi Dhar was 
not a party to the first suit. On this point there cannot be 
any doubt, and the court below is clearly in error in holding 
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that the suit is not maintainable. There are other questions in- 
volved in the case. The plaintiff claims Es. 5,100, alleging that 
amount to be part of the money due upon the mortgage of 1874, 
but. as the mortgagees themselves have purchased portions of the 
mortgaged property, the joint nature of the mortgage has been 
severed and the owner of the 13 biswansi 6J kachwansi share is 
only liable for that portion of the mortgage money which is pro- 
portionate to the aforesaid share of the mortgaged property. This 
is one of the questions which the court below will have to determine 
and which it has not determined. There are other questions also • 
for example, the question whether the 13 biswansi 6J kachwansi 
share could be properly mortgaged by the persons who made the 
mortgage of 1874, and whether the mortgage of that share is a 
valid mortgage. As all these questions have not been properly 
tried by the court below, and as the suit has been dismissed upon 
a preliminary ground and its decision on that point is in our judg- 
ment erroneous, we allow the appeal, set aside the decree of the 
court below and remand the case to that court under the provisions 
of order 41, rule 23, of the Code of Civil Procedure, with direc- 
tions to re-admit it under its original number in the register and 
dispose of it on the merits, regard being had to the observations 
made above. Costs here and hitherto, will abide the event. 

The objections under section 561 of Act No. XIV of 1882, 
preferred on behalf of certain respondents, necessarily fail and 
are dismissed with costs to be borne by the objectors. 

Appeal allowed and cause remanded. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr 
Justice Karamat Husain. 

GIRRAJ SINGH and others (Pdaintiees) v . HAEGOBINJ? SAHAI 

AND OTHERS (DEFENDANTS).* 

Land-holder and tenant — Bights of tenant occupying a house in the aladi 
Custom — Evidence — Nature of evidence requisite to prove mstom— Second 
appeal* 

The High Court, m second appeal, has jurisdiction to consider the evi- 
dence given m support of an alleged custom and to determine whether or 
not that evidence is sufficient m point of law to establish the custom set 
up ; Kashim Ali v. Abdul Rahman (1) and Ram Bilas v. Lai Bahadur (2) 
followed. 

The facts of this case were as follows 

The plaintiffs were zarmndars of a village, named Budhsana, in 
the district of Meerut. Hargobind Sahai, one of the defendants, 
was a tenant in that village, and as such occupied the house 
which is the subject-matter of dispute. On January 12th, 1900, 
Hargobind Sahai sold the house to Ramji La] and others, the 
defendants in this suit. The plaintiffs sued to set aside the 
sale on the allegation that Hargobind being a tenant in the 
village had no right to transfer the house without the permis- 
sion of the zamindar. The defence was that the village was a 
kasha and there was & custom prevailing in the kasha that 
the tenants could sell their houses without the consent of the 
landlord. The court of first instance, holding that a custom such 
as alleged by the defendants existed, dismissed the suit. On 
appeal the learned Additional Judge confirmed the finding of the 
court below, but added that such sales were limited only to the 
materials of the house and the right of residence therein. To 
this extent he modified the decree of the court of first instance. 
The plaintiffs appealed to the High Court. 

Dr. Tej Bahadur Bapru (with him Pandit Mot% Lai Nehru), 
for the appellants. According to the common law prevailing 
in these provinces, an agriculturist who builds a house for his 
occupation in the abadi , obtains a mere right to use that house 
for himself and his family so long as he maintains the house 

* Second Appeal No. 1081 of 1907, from a decree oL Muhammad Ahmad All 
Khan, Additional Judge of Meerut, dated the 28th 4 May J.907, modifying a 
decree of Bhawani Chandar Chabravarti, Officiating Subordinate Judge of 
Meerut, dated the 19th of July 1901. 

(1) (1906) I, L. 2S All., 698. (2) (1907) L L* SO All., 311. 
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1909 and does not abandon it by leaving the village. He has the 
right to occupy the house ; he cannot sell it; if he sells it the 
vendee can get nothing more than the materials of the house ; 

Hvbgobihd Girdhanji Maharaj v. Ghote Lai (1). 

Sajbu, 'J'Jjq plaihtiff ; s contention was that the vendee was not 

entitled to reside in the house. He might be entitled to take 
away the materials, but to nothing further. 

Babu Durga Gharan Saner ji (with him Babu Harendra 
Krishna Mukerji ), for the respondents. The lower appellate 
court has found as a fact that there exists a custom in the 
village whereby a ryot can transfer his interests in the house 
which he occupies. The ruling in I. L. R. 20 All., 248, is distin- 
guishable from the present case. In that case the house had 
been built with the permission of the zamindars, whereas in the 
present case there is nothing to show such permission. So long 
as the house stands the tenant or his transferee has a right to 
occupy the same. Where there is evidence to establish a custom, 
even the transfer of the site is valid ; Muhammad Usman v. 
Babu (2). 

There is no authority for the proposition that in any case 
where a tenant transfers his dwelling house, the vendee is en- 
titled only to the materials, irrespective of the facb whether the 
house has been built either with or without the permission of the 
zamindar. 

Dr. Tej Bahadur Sapru replied. 

The Full Bench case in I. L. R., 80 All., 311, lays down that 
the High Court is not bound by a finding of the lower court as to 
the existence or non-existence of custom as if it were a finding on 
a pure question of fact. The main ground on which their Lord- 
ships proceeded in I. L. R., 20 AIL, 248, is that an agricultural 
tenant could not make a transfer of his house in the abadi. 
The question of permission or no permission is not material in 
the case. The right to occupy is the personal right of the 
tenant, he cannot introduce a stranger into the house. If the 
zamindar is the owner of the sites of all the houses in the 
zamindari it is not open for a tenant to say that he came 

(1) (1 898) I, L* SO AIL, 248. (2) ( 1908 ) 6 £ f 895 . 
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without the permission of the zamindari • Ghajju Singh v. 
Kanh^a ( 1 ). 

Stanley, C. J., and Karamat Husain, J.— In the suit out 
of which this appeal has arisen the plaintiffs claimed to have a 
sale-deed, executed and registered on the 12th of January, 1900, 
set aside as being void and also on account of breach of condi- 
tions on the part of the defendant in possession of a certain 
house. The house in question is situate in the village of 
Badhsana in the Meerut district. That village belongs to the 
plaintiffs, who are the zamindars. The defendant Ho. 1, Har- 
gobind Sahai,\was a tenant of the plaintiffs, and he sold the 
house in question and the site of it to the defendants 2 to 5. The 
plaintiffs allege in their plaint that the defendant No. 1 con- 
structed the house in dispute with the permission of the plaintiffs^ 
and that under the terms of the wajib-ul-arz of the village no 
ryot was entitled to sell, or mortgage, or make a gift of any house 
or enclosure in the village, and that, despite this provision of the 
wajib-ul-arz , the defendant without the permission of the plain- 
tiffs sold the house in question to Bansidhar, the ancestor of the 
defendants 2 to 5. The court ^ of first instance dismissed the plain- 
tiffs’ claim, being satisfied jon the evidence that a custom prevail- 
ed in the village whereby tenants were empowered to sell their 
houses and the site of them so long as the houses stood. On 
appeal the learned Additional Judge found that the custom 
alleged by the defendants was fully established by a great 
mass of evidence, including a large number of deeds of sale 
and mortgage. He was of opinion that the wajib-ul-arz 
on which the plaintiffs relied was prepared at the instance of 
the zamindar and therefore did not embody the custom pre- 
vailing in the district. Accordingly in his decree of the 28th 
May, 1907, he upheld the decree of the court below, save 
that he declared that i: the sale of the enclosure does not 
affect the land in any way.” An appeal was preferred to this 
Court, and upon the hearing of it the Court was at a loss to 
understand what the modification in the decree of the court 
below meant, and accordingly allowed the hearing to stand 
adjourned so that the parties might have an opportunity of 
(l) Weekly Notes, 1 881, p, 114. 
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applying to the court below to frame a decree in conformity with 
the findings the judgment. This has been done, and the 
learned Additional Judge has in pursuance of the application 
of the parties passed an order to the effect that the transfer 
of the house in question was limited to the sale of the materi- 
als of the house and the right of residence only, and he direct- 
ed that this modification should be made in his decree. The 
case now comes before us for final determination. Whether or 
not a custom prevails in this village whereby the tenants of 
houses are empowered to selT the materials of their houses 
and the sites of the houses so long as the houses are standing 
is no doubt to some extent a question of law. This Court has 
jurisdiction to consider the evidence given in support of such 
a custom and determine whether or not that evidence is suffi- 
cient in point of law to establish a custom. This was so 
pointed out by our brother Richards in the case of Hashim 
Ah v. Abdul Rahman (1). In the case of Ram Bilas v. Lai 
Bahadur (2) a Full Bench of this court; of which one of us 
was a member; held that where a question arises as to the 
existence or non-existence of a particular custom and the 
lower appellate court has acted upon illegal evidence or ou 
evidence legally insufficient to establish an alleged custom, 
the question is one of law, and the High Court is entitled in 
second appeal to consider whether the finding is based on 
sufficient evidence. In the case before us the applicants did 
not raise any question in their grounds of appeal as to the 
sufficiency of the evidence' upon which the decrees of the courts 
below are based. We think that a custom such as is sought to 
be set up in this case ought to be established by clear and 
cogent evidence. The courts below examined a great number 
of documents; both sale-deeds and mortgages, and in addition 
to these, they had before them decrees, including a decree of 
this Court, in which the right claimed was recognised. A mass 
of evidence was adduced in support of the alleged custom. In 
view of the evidence, we are not prepared to say that the 
decision of the courts below that the custom set up does 
prevail was based on insufficient or on illegal evidence, and 

(X) (1905) It Lt R, S3 All* 698, (2) (1907) I t L, R., 30 Alb, 311. 
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therefore we do not see our way to reverse it. According to 
that custom a tenant occupying a house in the abadi of the 
village is entitled to sell the materials of his house and also 
the right to occupy the site of the house so long as the house 
is standing. We therefore declare that the saleodeed of the 
12th of January, 1900, is valid and binding so far as it purports 
to transfer to the vendee the materials of the house in ques- 
tion and the right of residence in that house so long as it 
stands. Beyond this the transferee has acquired no interest 
in the property. The appellants have substantially failed and 
must bear the costs of this appeal as also the costs in the courts 
below. 

Objections have been filed, but are not pressed. We dismiss 
them, but without costs. 

Appeal dismissed. 


Before Sir John Stanley , Knight , Chief Justice, and Mr, Justice B after j i, 
GHAFCR-UD-DIN (Plaintiff) v, HAMID HUSAIN and others 
(Defendants)/ 

Civil Procedure Code (1882 J, sections 244, 283 — Property attached in execu- 
tion of decree purchased while under attachment — Decree set aside — 
Purchaser not the representative of the judgment -debtor. 

Where a decree is set aside m appeal everything done m pursuance of that 
decree comes to an end. Hence where property which was subject to an attach* 
ment was purchased, but the decree under which the attachment was levied 
was set aside, it was held that the purchaser was not the representative of the 
judgment-debtor within the meaning of section 244 of the Code of Civil Pro- 
cedure, 1882. 

The facts of this case are as follows : — 

The plaintiff, Ghafur-ud-din, brought a suit against one 
Fakhr-ud-din on the 15th of March, 1897, to recover a dower debt 
due to his sister Musammat Shakur-un-nissa, who had died in 
1904. His suit was decreed ex parte on the 19th of January, 
1898. After the decree Ghafur-ud-din applied for execution 
and got certain properties of Fakhr-ud-din attached on the 17th 
of February, 1898. The judgment-debtor appealed against the 
ex parte decree, and it was subsequently set aside by the High 
Court in March 1898. The High Court remanded the case to the 

* First Appeal No. 28 of 1908 from a decree of Girraj Kishor Datt, Subordinate 
Judge of Bareilly, dated the 26th of November, 1907. 
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1909 lower court for trial on merits. The suit was tried and was finally 
^[^^7 decreed in favour of the plaintiff in 1904. The decree-holder 
ns thereafter made an application on the 19th August, 1905, for sale 
Hamid of the properties attached in 1898. One Hamid Husain filed an 

Husain, O bj ect i on nl *ier section 278 of the Code of Civil Procedure, 1882, 

to the effect that he had purchased the properties attached from 
Fakhr-ud-din and his sister in 1898 and 1905, respectively. 
His objection was allowed on the ground of possession. The 
decree-holder therefore brought the present suit for a declaration 
that Hamid Husain had no interest in the property. The defence, 
among other things, was that the suit was barred by section 244, 
Civil Procedure Code, 1882. The Subordinate Judge, holding 
that that section did apply, dismissed the suit. The plaintiff 
appealed to the High Court. 

Mr. M . Z. Agarwala (for Mr. j B. E t O’Conor ) and Maulvi 
Ghulam Mujtaba , for the appellant : — Section 244 of the Civil 
Procedure Code, 1882, did not bar the suit. The attachment 
made in 1898 ceased to exist after the decree of the 19th Febru- 
ary, 1898, under which that attachment had been made, was set 
aside by the High Court. The purchase of Hamid Husain 
was not at all affected by that attachment. He did not become 
the representative of the judgment-debtor within the meaning 
of section 244, Civil Procedure Code, because the attachment 
during the subsistence of which he purchased the property was 
invalid and had no binding effect upon the parties. 

Mr. TF. Wallach, with him Babu Lalit Mohan Banerji , for 
the respondents, replied. 

Stanley, C. J., and Banebji, J. — This appeal arises out of a 
suit brought under section 283 of Act Ho. XIV of 1882 under 
the following circumstances. One Fakhr-ud-din had two wives, 
namely, Musammat Latif-un-nissa and Musammat Shakur-un- 
nisBa. The latter died in 1894, and on her death Ghafur-ud-din, 
plaintiff appellant, her brother, brought a^suit claiming one-half 
of the amount alleged to be her dower. He got an ex parte 
decree against Fakhr-ud-din on the 19th of January, 1898, and in 
execution of that decree caused certain property to be attached in 
February, 1898. Fakhr-ud-din appealed against the decree to 
this Court and thereupon the case relating to the execution of the 
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decree was struck oiTtlie files on the 24th of December, 1893. 
This Court set a fide the ex parte decree on the 26th of November, 
1900, and remanded the case to the court below for fresh trial. 
The lower court re-heard the case and made a decree for Es. 75, 
but upon appeal to this Court that decree was varied dhd a decree 
was made on the 27th of April, 1904, for the full amount claimed 
by the plaintiff. Meanwhile Fakhr-ud-din died and his second 
wife Latif-un-nissa and bis sister Nasir-un-nissa were brought 
upon the record as his legal representatives. After the passing 
of the final decree of this Court, application was made for execu- 
tion of that decree and certain property was attached m 1905. 
The defendant Hamid Husain filed an objection and prayed for 
the release of the property from attachment on the allegation that 
under a sale made in his favour on the 9th of August, 1898, he 
was the owner of the property and it was not liable to sale, This 
objection having been allowed, the suit out of which this appeal 
has arisen was brought by the plaintiff for a declaration that the 
property was liable to be sold in execution of his decree. The 
Court below has dismissed the suit on the ground that Hamid 
Husain must be* deemed to be a representative of the judgment- 
debtor within the meaning of section 214 of Act No. XIV of 
1882 and that the suit was therefore not maintainable. It is 
contended on behalf of the appellant that as the decree made by 
the Court of first instance on the 19fch of January, 1898, was set * 
aside by this Court, everything- which took place in execution of 
that decree came to an end, and that therefore by reason of his 
having purchased the pioperty during the pendency of an attach- 
ment in execution of the decree which was set aside, the defend- 
ant cannot be deemed to be the representative of the judgment- 
debtor within the meaning of section 244. This contention is in 
our judgment well founded. Indeed the learned counsel for the 
respondent has not disputed its correctness. As the decree in 
execution of which the property was attached in 1898 was set 
aside by this Court on the 26th of November, 1900, everything 
that was done in pursuance of that decree came to an end, and 
therefore the defendant cannot be said to be the purchaser of the 
property pending a subsisting attachment. The matter could not 
form the subject of an adjudication under section 244 of the Code 
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of Civil Procedure, 1882. and this suit was maintainable against 
the defendant. We accordingly allow the appeal, and, as the suit 
was dismissed upon a preliminary ground and the decision of the 
Court below on that ground is erroneous, we remand the case to 
that Court under order 41, rule 23, of the Code of Civil Pro- 
cedure, with directions to re-admit it under its original number 
in the register and to dispose of it on the merits. Costs here 
and hitherto will follow the event. 

Appeal allowed and cause remanded, 


EE VISIONAL CRIMINAL. 


JBefore Mr. Justice Sir Geoi ge Knox and Mr. Justice Karamai Husain . 

GANGA SARAH SINGH and others v BHAGWAT PRASAD.* 

Criminal Procedure Code , sections 115, 439 - Defect inform of written order— 
Jurisdiction — Revision, 

Where in proceedings under Chapter XII of the Code of Criminal Procedure 
the initial order was defective m that it did not set forth the grounds for the 
Magistrate being satisfied of the existence of a dispute likely to cause a breach 
of the peace : but on the other hand both parties were fully cognizant of the 
matter m dispute and there was m fact danger of a bieach of the peace, the 
High Court declined m revision to interfere with the Magistrate’s order. 

This was an application for revision of an order purpoiting to 
have been passed under section 145 of the Code of Criminal 
Proceduie by a Magistrate of the first class. The facts of the 
case appear from the following judgment of Tudball, J., before 
whom the case was first argued. 

“This application for revision arises out of, proceedings purporting to have 
been taken by a ^Magistrate under section 145, Criminal Piocedure Code, m 
respect to certain lands. The sole point urged is that the Magistrate did not 
record an order in writing under section 145 of the Code, stating the grounds of 
his being satisfied that a dispute likely to cause a breach of the peace existed 
concerning the plots m question. 

“ The history of the case is briefly as follows .—The land in dispute was a fixed 
rate tenure partly cultivated by sub-tenants. On 30th March, 1905, Chattar- 
dhari Singh and Bhagwat Prasad Singh obtained a decree against the applicants 
Ganga Saran Singh, etc. In execution thereof this land was put to sale and 
purchased by the decree-holders on 25th March, 1908, and on 12th July, 1908, the 
Amm put them into actual possession of the lands not m the hands of sub-ten- 
ants and mto symbolical possession of such as was held by such sub-tenants. 

* Criminal Revision No 338 of 1909, against the order of W. T. M. Wright, 
Magistrate, first class, of Mirzapur, dated the 26th of April 1909, 
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Objection was taken to this, but was rejected by tbe Subordinate Judge, whose order 
was upheld on appeal. On August 5th, 1908, one Abheraj Singh who was a sub- 
tenant of 4 bighas out of one of the plots began to plough up portion of the 
land, which formed no part of his sub-tenure but was 'part of the land, actual 
possession of which had been given to the auction-purchasers. This led to a riot 
between Chattardhan’s party and that of Ganga Saran Singh, irniwhich Abheraj 
Singh and another were killed. Chattardhari and his brother and others were 
tried and convicted, but Chattardhari was acquitted on appeal. After his 
acquittal Chattardhari preferred a complaint of criminal trespass against Ganga 
Saran Singh and his party m respect of the occurrence of August 5th, 1908, 
while Krishna Prasad Singh, one of the piesent applicants, preferred a complaint 
against the patwari. While the foimer of these two complaints was still pend- 
ing, the time had arrived for the rabi crops sown'on the land to be cut. Both 
sides applied to the Magistrate ; each stated that the other was prepared to use 
force and that there was every likelihood of a breach of the peace. On this the 
Magistrate issued an order (m which however he omitted to set forth the 
material facts of the case) ostensibly under section 144. of the Code. This was 
on the 4th March, 1909. The order runs as follows — £ Notice to issue to parties 
under section 144. If the crop3 are ripe, the police will have them reaped with 
the consent of the parties.’ On the 10th March, 1909, Chattardhan’s com- 
plaint came on for hearing. It had often been adjourned, and though he and the 
accused attended, he again produced no evidence The Magistrate therefore 
dismissed the complaint and then started proceedings under section 145 of the 
Code with the following order : — * To-day case No. 4, Bhagwat Brasad v. Ganga 
Saran Singh and others under section 447, Indian Penal Code, was put up for 
hearing at Khajwa. The complainant has appealed without his witnesses. The 
accused are present. Since the case has often been adjourned, I dismiss it, and 
as m connection with this case, an injunction has been issued to the parties in 
regard to the crops of the cultivated area, it is proper to take action under 
section 145, Criminal Proceduie Code. It is therefore ordered that notice be 
issued under section 145, Criminal Procedure Code, against those persons to 
whom notice was issued under section 144.’ 

•* As an order under section 145 of the Code, this appears to be defective* 
I can only infer from it that tho Magistrate was satisfied that a bleach of the 
peace was likely, by reason of the information given to him by the parties, on 
which he had deemed it necessary to take action under section 144. This I 
gather from his reference to the proceedings taken by him ostensibly under that 
section and by his reference to Chattardhari’s complaint which he dismissed 
on 10 th March, 1909. A reference to the former of the above two records 
shows that he had received information from both parties that a breach 
of the peace was likely owing to the dispute concerning this land. His 
satisfaction as to the esistonce of the dispute and that it was likely to 
cause a breach of tho peace may be gatheied from the fact that in his order 
he states that it is propor that action should be taken under section 145. The 
order, however, is clearly not properly drafted. It ought to have set forth his 
reasons for being satisfied. It is not necessary, however, in my opinion that it 
Should be absolutely 'self-contained, provided that the parties have full 
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information of the reasons which have induced the Magistrate to take action and 
are able to make their defences properly. It seems to me clear that the only 
object of causing the Magistrate to set forth his reasons is to enableithe parties to 
know what case they have to meet. In this present case, the applicants them- 
selves (and to their knowledge their opponents also) had informed the Magistrate 
that the dispi^e which had already led to one riot was likely to lead to another 
breach of the peace. The Magistiate m the end maintained the other side m 
possession, and so the applicants who have not been m the slightest degree 
prejudiced by the Magistrate’s omission to record his reasons m full, have come 
here on revision. They urge that by reason of this omission it must be taken 
that the Magistrate acted without; jurisdiction. Stress is laid on the ruling In 
Hittya Hand Boy v. Taresh Hath Sen (1) wherein it was held that where the 
Magistrate omits in his initial older under this section to state the grounds of 
his satisfaction, the final order is without jurisdiction. Attention is also called 
to the decision of the learned Chief J ustice m Larab Kuar v. Fateh Chand (2). 
In the latter case there was much more than a mere omission to record the 
reasons of the Magistrate’s satisfaction. The latter officer in no way followed 
the procedure laid down m Chapter XII, and this Court held that his whole 
action was illegal and without jurisdiction, not being based on any law m exist- 
ence. It might possibly, however, be inferred from the judgment that the 
learned Chief Justice would ha\e held the final order to be without jurisdiction 
even if only the initial order were defective, though this is by no means clear. 
In Ear Frasad v. Fadurang (3) Bichards, J„ held that though the initial order 
did not set forth the Magistrate’s leasons as explicitly as it might have done, 
still there had been a substantial compliance with the requirements of the 
law, and he refused to interfere. That case was in other lespects disting- 
uishable from that of Larab Knar v. Fateh Chand . In Bihan Lai v.Chhajju (4), 
Knox, J., held that where there was no ordei setting forth the Magistrate’s 
reasons for being satisfied that a dispute likely to cause ajbreach of the peace 
existed, the proceedings were not such as are justified by Chapter XII of 
the Code. In the case of Khosh Mahomed Sir bar v, Hazir Mahomed (5), 
the full Bench of the Calcutta High Court held that where an initial order 
made by a Magistrate under section 145 (1), Criminal Procedure Code, is not 
self-contained and does not expressly, state the t grounds of his satisfaction 
that a dispute likely to cause a breach of the peace exists, but refers 
to a police report m which such grounds are set forth, and on which the order is 
based, such order is not defective. The Full Bench, however, did not decide the 
second question which was referred to it by Bampini and Mookerjee, JJ. That 
question ran as follows : — 4 Whether when an initial order made by a Magistrate 
under section 145 (1) of the Criminal Procedure Code does not contain a state* 
ment of the grounds, such order ought to be treated as made without jurisdiction 
or as an illegal order which vitiates the whole of the subsequent proceedings and 
tenders void the final order under clause (5) of that section, or whether such a 


(1) (1905) I. L. 32, Calc , 771. (3) Weekly Notes, 1905, p* 260. 

(2) Weekly Notes, 1907, p. 51, foot-note. (4) (1905) 2 A, L. J„ 272. 

(5) (1905) I. L. R„ 33 Calc, 352. 
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defective order is an irregularity m the exercise of jurisdiction by the Magistrate 
not necessarily vitiating the subsequent proceedings but justifying the inter- 
ference of this Court, if it is shown that either party has be^n prejudiced by 
reason thereof.’ It is this same question which m my opinion arises in the 
present case also for decision. In his initial order the Magistrate has merely 
referred to the order purporting to have been passed under sectiom 144 and then 
says that it is' proper to take proceedings under section 145. Thei e is no doubt 
that the previous history of the case and the complaints made by both parties 
gave him good information and that he had every reason to be satisfied of the 
existence of a dispute likely to cause another breach of the peace. Bambini and 
Mookebjee, JJ , m their referring order lemarked: — “ We are^ consequently unable 
to hold that the omission to state the grounds m the initial order makes it an 
order without jurisdiction so as to invalidate the whole proceedings/ Their 
reasons are set forth on pages 856 to 358 of the report. It is unnecessary for me 
to repeat them. Their reasons appear to me to he good law and for those same 
reasons I should hold that m the present case the Magistrate’s final order was 
not without jurisdiction and that tho applicants have not been m any way 
prejudiced. The question, however, is one of some importance and the trend of 
opinion so far as it has been expressed m decisions of this Court appears to he 
the opposite way. I therefore deem it advisable toirefer this case for the decision 
of a Bench of two Judges and I accordingly refer it.” 

The case was accordingly placed before a Division Bench and 
re-argued. 

Mr. M. L. Agarwala, for the applicants. 

Mr. B. E. O’Conor, for the opposite party. 

KNOX and KaRAHAT Husain, JJ.— In this case there was a 
written order and though it may be a defective one still both sides 
were fully cognizant, as appears from the written replies they 
filed, of the matter in dispute. There was also no doubt a 
danger of the breach of the peace. Thi3 being so, we do not 
deem it expedient to exercise our power in revision, and there- 
fore dismiss the application. 

[See also Weekly Notes, 1907, pp. 50 and 265 — Ed.] 
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APPELLATE CIVIL. 


Befjre Mr. Justice Su\George Knox and Mr. Justice Biggott, 

MUHAklAIAD RAZI (Decree-holder) v. KARBALAI BIBI and others 
(Judgment-debtors) * 

Civil Procedure Code (1882), section 2%Q— Execution of decree— Limitation— 
Abatement of appeal — Terminus a quo . 

Meld that an order declaring an appeal to have abated is m effect an affirma- 
tion of the decree of the Court below, and limitation only begins to run against 
the decree-holder from the date of such order and not from the date of the decree 
under appeal. Mahomed Mehdi Bella v. Mohmi Kanta (1) followed, Kewal v. 
Tihha (2), jg up Smgh v. Mukhraj Singh (3), and Akshoy Kumar Month v. 
Chunder Mohun Chathati (4) referred to. Fazal Musam v. Bag Bahadur (5) 
doubted. 

The facts of this case were as follows. On the 23rd of May, 
1893, a decree was passed against one Muhammad Malih. On the 
15th of February, 1894, this decree was affirmed by the District 
Judge on appeal. The judgment-debtor appealed to the High 
Court, but died whilst his appeal was pending. An application 
was presented by one Mubarak Husain, who claimed to be the 
legal representative of the appellant, hut on the 29th of March, 
1897, the High Court held that there were other heirs of Muham- 
mad Malih, namely, his daughters, who should have been brought 
upon the record. The High Court accordingly declared the appeal 
to have abated and gave costs to the respondent decree-holder. 
On the 14th of August, 1907, the decree-holder applied for execu- 
tion but was met with the defence that execution of the decree 
was barred by the rule of limitation laid down in section 230 of 
the Code of Civil Procedure, 1882. The court of first instance 
(officiating Subordinate Judge of Jaunpur) sustained the objection 
and dismissed the decree-holder’s application, and this decision 
was upheld on 'appeal by the District Judge. The decree-holder 
appealed to the High Court. 

Maulvi Ghulam Mujtaba, for the appellant. 

Mr. B. E. O’Conor , for the respondents. 

* Second Appeal No. 295 of 1909 from a decree of Muhammad Rafik, District 
Judge of Jaunpur, dated the 9 th of December 1908, confirming a decree of Keshab 
Deo, Subordinate Judge of Jaunpur, dated the 7th of March 1908. 

(L) (1907) I. L* R., 34, Calc., 874. (3) (1885) I. L. R„ 7 All., 887. 

(2) (1905) 3 A* It, J„ 8. (4) (1888) I. L. R.. 16 Calc., 250. 

(5) (1897) I. L. R., 20 All., 124, 
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Knox and Piggott, JJ. — This is a decree-holder’s appeal. 1909 
The essential facts are the following On May 23rd, 1893, the 
decree of the first court was passed against one Muhammad Baz i 

Malih. On February the 15th, 1894, this decree was confirmed Karbaeai 

by the District Judge on appeal. A second appeal was pending Bib l 
when Muhammad Malih the appellant died. An application was 
presented by one Mubarak Husain who claimed to be his legal 
representative, but on the 29th of March, 1897, the High Court 
held that there were other heirs of Muhammad jMalih, namely, 
his daughters, who should have been brought on the record. The 
order thereupon passed was as follows : — “ Ordered and decreed 
that this appeal do abate and the appellant pay Rs. 83,- costs 
incurred in this Court, and the costs in the lower court be paid as 
awarded by the lower court.” The application for execution out 
of which this appeal arises was presented on the 14th of August, 

1907, and the point for determination is whether the said appli- 
cation is barred by limitation under the provisions of the latter 
part of section 230 of the Code of Civil Procedure, Act XIV of 
1882. The provisions of the said section, on the face of them, 
appear to be intended to allow a period of 12 years’ limitation, in 
the case of an appeal, from the date of the decree of the appellate 
court. The courts below have held that this case is governed by 
the ruling of this Court in Fazl Husain v. Raj Bahadur (1). 

This was in any case a ruling under aiticle 179 of the second 
schedule to the Indian Limitation Act (XV of 1877). It seems 
to have been doubted by a Judge of this Court m Kewcd v. 

Tirkha (2), and is difficult to reconcile with the principle which 
appears to underlie such rulings as Rup Singh v. Mukhraj Singh 
(3j and Akshoy Kumar Nundi v. Ghunder Jdohun Ghathaii (4). 

In any case there seems to ns clearer authoiity on the opposite 
side in a ruling of the Calcutta High Ciurt which beas directly 
upou the section now under consideration. We refer to Ma ho- 
med Mehdi Bella v. Mohini Kanta Saha Ghowdhry (5). It 
could not fairly be contended that the decree of the High Court of 
March 29th, 1897, was incapable of execution, at least in respect - 

(1) (1897) I. L. R , 20 AH, 124. (3) (1885) I. L. R., 7 All., 887. 

(2) (1905) 3 A. L J. R., 8. (4) (1888) I. L R., 16 Calc., 

(5) (1907) I. L. R., 34 Gale., 874. 
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of the costs awarded against the appellant, and the incongruity 
of breaking' up a single decree into a portion still capable of 
execution and a portion barred by limitation appears considerable. 
It seems to us that under the terms of section 230 of Act XIV 
of 1882, as well as on the balance of authority, the decree-holder 
in this case is entitled to the benefit of 12 years’ period of limi- 
tation calculated from the 29th of March, 1897, when the final 
decree of the High Court was passed, which had the effect of 
affirming the decrees of the courts below. We therefore accept 
this appeal, set aside the decrees of the courts below and direct 
the court of first instance to proceed with the execution of the 
decree. The appellant will get his costs. 

Appeal allowed. 


appellate civil. 


Before Sir John Stanley , KmgU , Chief Justice, and Mr Justice Saner p. 
MATI-ULLA.H KHA.N (Defeotaho:) v. BANWAEI LAL (Plaintiff) andBAI 
DAB1AO SING-H astd others ( Defend ahts).* 

Act No. IV of 1882 ( Transfer of Property Act J, section 14 —Mortgage— Prior 
and subsequent mortgagees— Right of purchaser of mortgaged property m 
execution of decree of subsequent mortgagee who has paid off a first mort- 
gage as against a second mortgagee suing for sale. 

A mortgaged certain property first to B ana afterwards to C and finally sold 
it to D. D mortgaged the property to E, who paid ofi B’s mortgages and brought 
the property to sale in satisfaction of his own mortgage, and it was purchased 
by M. Reid on suit for sale on his mortgages by C, the second mortgagee, that M 
was entitled to hold up as a shield against G the mortgages in favour of B. which 
had been satisfied by E. Fallu v, Sant Lai (1 ),Baldeo Prctsad v. TJman Shanlcar 
(2) and Mamraj v. Ramp Lai] (3) referred to. Raijnath v. Murlidhar (4) 
distinguished. 

The facts of the case were as follows 

Dariao Singh owned certain property, part of which he 
mortgaged to Bhola Nath by three bonds in 1894 and 1895. He 
subsequently executed two mortgage bonds dated respectively 
July 11th, 1897, and August 4th, 1898, in favour of Banwari Lai 
(plaintiff). On the 23rd of April 1900 Dariao SiDgh sold a 


* First Appeal No. 24 of 1908 from a decree of 0. D. Steel, District Judge of 
Shahjahanpur, dated the 8th of October 1907. 

(1) Weekly Noi»3, 1833, p. 123. (3) (1903) 7 A. D . J., 15. 

(2) (1907) I. L. R., 32 Alt, 1. (4) Weekly Notes, 1907, p. 85. 
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portion of his property to Prag Naraia for Rs. 4,000 and left 
with him out of this amount Rs. 2,600 for payment to Bhola 
Nath, being the amount due to him under his three bonds. On 
the 16th of September, 1901, Prag Narain mortgaged this property 
to Hardwari Lai for Rs. 3,300, out of which Rs. 2,200 were left 
with the mortgagee for payment to Bhola Nath aforesaid This 
amount was paid by Hardwari Lai to Bhola Nath, and the 
latter’s mortgages were thus discharged. Hardwari Lai then 
brought a suit against his mortgagors and obtained a decree on 
the 9th of September, 1902, in execution of which the mortgaged 
property was sold and purchased by Mati-ullah Khan on the 31st 
of March, 1904. Banwari Lai sued to enforce the security in his 
favour, and impleaded, among others, the said auction purchaser. 
The latter set up the mortgages in favour of Bhola Nath as a 
shield against the claim. This defence was overruled by the 
court of first instance relying on the ruling in Baijnath v. Murli - 
dhar (1) and a decree passed in favour of the plaintiff. The 
defendant Mati-ullah appealed. 

Mr. A • E. Ryves (with him Maulvi Ghulam Mujtaba) for the 
appellant, submitted that the doctrine of Toulmin v. Steere ^2) was 
not applicable in India, and relied upon the following author- 
ities: — Gokal Das v. Puran Mai (3), Tulsa v. Khub Ghand (4), 
Vanmikalinga v. Ghidambara (5), Mamraj v. Bamji Lai (6), 
and Baldeo v. TJman Shankar (7). 

Dr. Satish Chandra Banerji (for Pandit Moii Lai Nehru), 
for the respondent plaintiff, cited Baijnath v. Murlidhar and 
(1) Tufail Fatima v, Bitola (8) and contended that the test to be 
applied was whether the money which went to discharge a prior 
incumbrance was the mortgagor’s money or the subsequent incum- 
brancer’s. The mortgagor could not set up as a shield the mort- 
gage he had himself discharged, and it made no difference that 
instead of making the payment personally he directed another 
person, who held money to his credit, to apply that money to the 
payment of a prior incumbrance. The deci-ion in Baij Nath’s 
case was affirmed in Letters Patent Appeal.* 

(1) Weekly Notes, 1907, p. 85. (5) (1905) I. L. R., 29 Mad., 37. 

(2) (1897) 3 Mar. 210. (6) (1909) 7 A. L. J., 15. 

(3) (1884) I. L. B., 10 Calo., 1035, 1046. (7) (1907) I. L. R. } 32 All., 1. 

(4) (1891) I. L. 13 All., 581. (8) (1904) I. L. B„ 27 All., 400. 

♦ Per Stanley, C, J., and Banebji, L. P. A. No. 29 of 1907 derided on 
January 4th, 1908, 

19 
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Munshi Oovind Prasad for defendant respondent, claimed to 
be exempted with costs, 

Mr. A, E* Ryves , in reply, cited Kallu v. Lai (1). 

Stanley, C. J., and Banerji, J.— This appeal arises out of a 
suit for sale* upon two mortgages made respectively on the 11th 
of July, 1897, and the 4th of August, 1898, by one Dariao Singh 
in favour of the plaintiff, Banwan Lai. Dariao owned a 6£ 
biswa share in the village Serai Khas. On the 18th of August, 
1894, he mortgaged a 4 biswa share to one Bhola Nath, On the 
11th of December, 1894, he mortgaged 5 biswas to Bhola Nath, and 
on the 14fch September, 1895, he mortgaged 1 hisv* more to the 
same mortgagee. After these mortgages he made tae two mort- 
gages in favour of Banwan Lai to which we have referred above. 
On the 23rd of April 1900, Dariao sold to Prag Narnia his 
interest m the mortgaged property, and he left Es. 2 600 with the 
purchaser for discharge of the mortgages held by Bhola Nath. 
PragNaram did not pay off tho^e mortgages, but on the 16th of 
September, 1901, he made a mortgage of the property to one 
Hardwari Lai for Rs. 3,300, and out of this sum HardwariLal 
withheld Rs. 2,200 for payment to Bhola Nath. With this money 
he discharged the mortgages held by Bhola Nath. Hardwari 
Lai brought a suib for sale upon his mortgage and obtained a 
decree against Prag Narain. In execution of that decree the 
mortgaged property was sold by auction and the appellant Mati- 
ullah KLan became the purchaser. In the suit out of which this 
appeal arises Banwan Lai prayed for the sale of the property pur- 
chased by Mati-ullah Khan. Mati-ullah’s defence was that he 
was entitled to hold up the mortgages of Bhola Nath as a shield 
against the claim of Banwari Lai. The court below, relying upon 
the ruling of this Court in Baij Nath v. Murk Dhar (2), has held 
that Mati-ullah Khan has no right by virtue of his purchase to 
claim priority over the plaintiff. 

The correctness of this decision is impugned in this appeal, 
and it is urged that Mati-ullah as standing in the shoes of 
Hardwari Lai is entitled to claim the benefit of the prior 
mortgages held by Bhola Nath which were discharged by Hard- 
wari Lai. This contention is in our judgment well founded. 


(1) Weekly Notes, 1896, p. 129. 


(2) Weekly Notes, 1907, p, 85. 
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After the sale to Prag Naram the mortgagor cea c ed to have any 
interest in the mortgaged property and tho^e intere-rs vested in' 
Prag Narain under his purchase. Hardwari Lai, mortgagee 
from Prag Naram, was thus a subsequent mortgagee of the pro- 
perty. As such subsequent mortgagee he redeemed the prior 
mortgages held by Bhola Nath, and therefore under the provisions 
of section 74 of the Transfer of Property Act, he was entitled to 
take the benefit of the securities held by Bhola Nath. Further, 
as upon his discharge of the prior mortgages held by Bhola Nath 
the mortgage deeds were handed over to him, this is evidence of 
his intention to keep the mortgages alive. He was therefore 
entitled to hold them up as a shield against the claim of the subse- 
quent mortgagee. This was so held in Kalho v. Sant Lai (1), 
and is in agreement with the unrepoited decision m Baldeo 
Prasad v. Uman Shankar (2), Second Appeal No. 1069 of 1905, 
decided on the 6th April, 1907, and also with the decision in Mam- 
raj v. Ramji Lai (3), Second Appeal No. 757 of 1908, decided 
on the 25th of May, 1909, which has not yet been reported. 
The case on which the court below has relied is distinguishable 
from this case. The circumstances of that case were peculiar, and 
having regard to those circumstances the puisne mortgagee was 
held to be entitled to enforce his mortgage against the subsequent 
purchaser, who had discharged prior incumbrances. 

For the above reasons we are of opinion that the plaintiff 
Banwari Lai is not entitled to bring the mortgaged property to 
sale without discharging the piior mortgages which have been 
paid ofl by Hardwari Lai. The court below has not determined 
what amount, if any, is due on those prior mortgages. We cannot 
therefore decide this appeal without obtaining findings on the 
following issues, which we refer to the court below under the 
provisions of order 41, rule 25, of the Code of Civil Procedure : — 

(1) What amount, if any, is due on each of the moitgages 

held by Bhola Natb, dated respectively the 18th of 
August, 1894; the 11th of December, 1894, and the 
14th of September, 1895 ? 

(2) Is the claim under any and w T hich of these moitgages 

barred by limitation ? 

(1) Weekly Notes, 1896, p. 129. (2) Since reported I. L. R. 32 AIL, 1, 

(3) Since reported, 7 A. L. L, 15. 
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take such additional evidence as may be neces- 
of its findings ten days will be allowed for 

Issues remitted. 

\ley, Knight, Chief Justice, and Mr. Justice Saner ji. 
SEES (Dsfendakts) *. PlRTHI SINGH (Plaintiff).* 
transfer of Property Act), section 88— Deposit paid to 
f mortgage delt promised- Mortgage not discharged, 
isultmg from a payment into Court under seotion 83 of 
Aot, 1882, only occur when the amount paid in is 
by the mortgagee as being equivalent to the full amount 
a suit. 

nought a suit upon a mortgage dated the 17th 
xecuted by the first set of the appellants. 
1,300 and provided payment with compound 
) per cent, per mensem. He impleaded as 
agors and certain purchasers of half the mort- 
the mortgagors under a sale deed dated the 
In July, 1895, they deposited Rs. 2,725 in 
3 of the Transfer of Property Act, 1882, for 
agee, respondent. In reply to this applica- 
itated that Rs. 4,591-0-3 were due to him up 


" AUi one 


opposite party and has shown his 
imng amount that may be found due according to ac- 
lyed that the said amount may be paid to the opposite 
a directed to pay the remaining dues to the opposite 
The opposite side has no objection to take the whole 
viz,, Ss. 4,591-0-3, and return the said bond. The s um 
ilicant has deposited for the opposite party may be paid 

“ ° PP0B - te part ? the payment of this sum 

cond. If the remaining amount is not paid to the 
tns remedy in due course from the court/* * 
ader for the applicant stated 
the opposite party is not so much as he states. The 

*• 2,7 f ' 1 ' hat sum be paid to the opposite party 
a party can seek his icmedy in court. The vendor had 
r cheat for payment to the opposite party » 

3r was then made by the court ; 

«dted in the court be made over to the’ mortgagee and 
xmed after noting the payment of the amount with 


“ Ah 



ALLAHABAD SEBIES. 


143 


VOL. XXXII.] 


reference to the account of the amount of the mortgagee, that this case be struck 
off the file of pending cases, without discussing any of the points|at issues between 
the parties.” 

The claim was for Rs. 10,000 including interest and was 
decreed by the court below. 

. The defendants appealed. 

Mr. A . E. 0. Hamilton (with him Maulvi Shafi-uz-zamari) 
for the appellant : — 

The withdrawal of the money deposited under section 83 of 
the Transfer of Property Act, 1882, is subject to the conditions 
prescribed by that section, namely, that it should be accepted as 
in full discharge of the bond. I rely upon Ram Chandra v. 
Keshobati Kumar i (1) and Manzur AH v. Mahmud-un-nissa 
(2). In any event, the plaintiffs are not entitled to interest on 
the principal amount from the date of deposit. I rely upon 
Anandi Ram v. Bur Kajaf Ali Begum (3). The interest 
claimed is penal, see Sunder Koer v. Rai Sham Kishen (4). 

Certain questions of fact were also argued. 

Pandit Baldeo Ram Dave (for the Hon’ble Pandit Sunder 
LaV) f for the respondent, was not called upon. 

Stanley, C. J., and Banerji, J. — This appeal arises out of a 
suit for sale upon a mortgage executed by the first two defendants 
in favour of the plaintiff on the 16th of December, 1886. The 
amount secured by the mortgage was Rs. 1,300. It was stipulat- 
ed in the mortgage deed that interest would be paid half yearly 
at the rate of 15 per cent, per annum, and that in the event of 
interest not being paid every half year, compound interest should 
be charged at the same rate. The defendants 1 and 2 are the 
mortgagors. The defendants 3, 4, and 5 are the sons and grand- 
sons of the mortgagors. The other defendants are purchasers of 
a part of the mortgaged property. It was alleged on behalf of 
the defendants that a sum of Rs 600 had been paid in addition 
to the amount which the plaintiff admitted having received. It 
was also urged that the mortgage had been discharged in full, 
inasmuch as the mortgagee had received a sum of Rs. 2,725, 
which was deposited by the purchaser under section 83 of the 
Transfer of Property Act. 
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(1) (1909) 6 A. L. J., 617 ; s. c. 86 Calc., 840. (8) (1890) 1 L. R., 18 All., 195. 

(2) (1902) I, L, B., 25 All., 155. (4) (1906) I. L. R„ 34 Calc., 150. 



1909 


Hab Dayal 
«. 

PlBTEI 

SlJtGH. 


THE INDIAN LAW REPORTS; [VOL. XXXII. 

The court below has overruled these objections and has 
decreed the claim in full. 

The defendants have preferred this appeal* and the first con- 
tention raised before us by their learned counsel is that the 
mortgagee nfasb be deemed to have received the Rs. 2,725, depo- 
sited by the purchaser under section 83 of the Transfer of Property 
Act, in full discharge of the mortgage. The circumstances under 
which the amount was received by the mortgagee are set forth m 
the proceedings of the court, dated the 14bh of September, 1895. 
It appears that the mortgagee refu-ed to accept the amount de- 
posited in full satisfaction of the mortgage and alleged that a 
much larger sum was due. Thereupon the pleader for the 
purchasers, who deposited the mortgage money, stated that the 
amount deposited might be paid to the mortgagee and that for the 
balance, if any, the mortgagee might seek his remedy in 
court. It was upon these terms that the mortgagee received 
the money. Therefore it cannot be said that he took it in full 
discharge of the mortgage, as mentioned in the second paragraph 
of section 83 of the Transfer of Property Act. The order of the 
court was that the amount deposited be endorsed on the mortgage 
deed and that the mortgage deed be returned to the mortgagee. 

Ife is next urged that interest on the principal should not be 
charged after the date of the deposit of Rs. 2,725 mentioned 
above. The contention has no force. If the amount due on 
the mortgage on the date of the deposit exceeded the amount of 
the deposit, interest was chargeable on the excess amount. In this 
ca c e the full amount of the mortgage was due, as the account 
shows. The mortgagee was therefore entitled to interest on the 
said amount in accordance with the terms of the mortgage deed. 

Another contention on behalf of the appellants is that it has 
been proved by the evidence that a sum of Rs. 600 was paid by 
the mortgagors to the mortgagee, shortly after the execution of 
the mortgage. The evidence consists of the statements of one of 
the mortgagors and of a single witness. This witness was 
disbelieved by the court below, and we see no reason to come to a 
different conclusion as to his credibility. No receipt was taken 
and no endorsement of payment was obtained on the mortgage 
deed. Me are not satisfied that Rs. 600 was paid as alleged. 
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The only other contention, on behalf of the appellants, is that 
the stipulation to pay compound interest must be deemed to be a 
penalty. We are unable to accede to this contention, which in 
our opinion is wholly untenable. 

These are the points raised in this appeal, and we are of 
opinion that none of them has any force. We accordingly dismiss 
the appeal with costs. We extend the time for payment of the 
mortgage money for a period of six months from this date. 

Appeal dismissed. 
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before Sir John Stanley , Knight y Chief Justice , and Mr. Justice JIanerj *. 

TIKA RAM (Defendant) v. DAIJLAT RAM (Plaintiff).* 

Suit to set aside a decree on the ground cf fraud-* Personal service not 
effected — Conduct of plaintiff . 

The mere fact that personal service of a summons has not bee 1 effected 
on a defendant will not render the proceedings against him absolutely abortive. 
But where the non-service is due t o the fraudulent conduct of the plaintiff in 
the suit and others acting with him, and a decree is thereby obtained, such 
decree may be set aside as fraudulent. Mahomed Gulal v. Mahomed Sulaiman 
(1) followed. 

The facts of the case were as follows : — 

Tika Ram, the defendant appellant, obtained an ex parte 
decree against the plaintiff, Daulat, horn the Court of Small 
Causes at Agra. When execution of the decree w r as taken out 
the plaintiff instituted the piesent suit to set it aside on the 
ground of fraud. It was alleged in the plaint that the suit in 
which the ex parte decree was obtained had been instituted at 
the instigation of one Jhundu Mai, w T ho was an enemy of 
the plaintiff, and that the claim of the defendant had been 
fraudulent ‘and that no summons had been served upon the 
plaintiff. The Munaif, holding that the claim of the defendant 
was false and that no summons had been served upon the 
plaintiff in that suit, set aside the ex parte decree. On appeal 
the District Judge did not go into the fact whether the claim of 
the defendant against the plaintiff was fraudulent or not. He 
simply found that the service of the summons, which purported 
to have been- made on the person of the plaintiff*, was fictitious; 
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* Second Appeal No. 855 of 1908 from a decree o! B. J. Dalai, District Judge 
of Agra, dated tlie 10th of August, 1908, confirming a decree of Shambhu Nath 
Dube, Munsif of Agra, dated the 9th of August, 1907. 4 


(1) (1894) T, L, R.,-21 Gal*,, 689#. . # 
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and concluded that fictitious service of summons was sufficient 
to constitute fraud and hence dismissed the appeal. 

The defendant appealed. 

Babu Parmeshwar Dayal , for the appellant. The mere fact 
that there \fas no service of summons did not render the whole 
proceeding abortive. Non-service of summons was a mere 
irregularity m procedure ; it could not warrant the conclusion 
that the claim of the defendant was fraudulent. The utmost 
that could be said of, it was that it was a part of the scheme and 
the means or one of the means by which the fraud was committed; 
Walianv. Banke Behari Pershad Singh (1), Pran Nath Roy 
v. Mahesh Chandra Moitra (2) and Khagendra Nath Mahata 
v. Pran Nath Roy , (3). 

Attacking a decree ex parte on the ground of fraud in 
service of summons was different from attacking it as fraud- 
ulent from beginning to end. The one was a good ground 
for an application under section 108 of the Code of Civil 
Procedure, 1882, and the other for a regular suit. If a person 
brings a suit to set aside an ex parte decree on the ground 
of fraud, he must clearly and conclusively prove the facts 
constituting the fraud; it cannot be inferred from the mere 
fact of non-service of summons; Kerr on Fraud and Mistake, 
Ed. Ill, p. 416 ; Mahomed Qolab v. Mahomed Sulaiman (4). 

Babu Balram Chandra Maker ji (for Maulvi Shafi-uz~zamari) y 
for the respondent was not called upon. 

Stanley, C. J , and Banebji, J. — This appeal is concluded 
by the finding of fact of the lower appellate court. The suit 
was brought by the plaintiff respondent to set aside a decree 
obtained by the defendant appellant in the Small Cause Court 
at Agra, the claim iu that suit being to recover the price of a 
gold ornament and also Rs. 50, which is said to have been 
deposited with the plaintiff in this suit for payment to the daugh- 
ter of the appellant. Daulat Ram brought the suit to have the 
decree set aside on the ground that a fraud was practised on 
him, namely, that he was not served with any summons, and 
was in fact prevented from placing his case before the Judge 
of the Small Cause Court by the machinations of the appellant 

(1) (1903) L L. R., 30 Calc., 1021. (3) (1902) I. L. R„ 29 Calc., 395. 

(2) (1897) I. L. a, 24 Calc; 549. (4) (1894) I, L. R., 21 Calc., 612, 
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and persons acting in collusion with him. It was represented 
in the Small Cause Court that there was personal service of 
the o'lmmons upon D&ulat Earn, and evidence was given to 
prove he allege 1 per-onal service. As a matter of fact neither 
personal uol other service was effected, and the defendant 
DauUuEuinwas wholly ignorant of the proceedings. B^th the 
lower co ufcs have f >und that these proceedings on the part of the 
appellant were fraudulent. It is contended before us that the 
mere fact that personal service was not effected would not render 
the whole proceedings fraudulent. This no doubt is the case. 
The mere fact that personal seivice of a summons has not been 
effected upon a defendant would not render the proceedings 
against him absolutely abortive, but where the non-service was, 
as has been found here, due to the fraudulent conduct of the 
plaintiff in the suit and others acting with him, and a decree 
was thereby obtained, such decree may be set aside as fraudu- 
lent. That is what has been found in this case. The learned 
District Judge points out that not merely was there no personal 
service, but that the endorsement of service of the serving 
officer was false, and falsely procured by the appellant. He 
further finds that there was not, either in his court or in 
the lower court, any evidence whatever that the claim of the 
appellant in the Small Cause Court was a genuine one. The 
appeal has been ably argued by the learned vakil who represents 
the appellant, but we are unable to accede to his argument. 
The principle upon which cases of this kind rest is stated bj 
Petheram, C. J., in the ease of Mahomed Gulab v. Mahomed 
Sulaiman (1). The learned Chief J ustice there observes The 

principle upon which the=e decisions rest is that where a 
decree has been obtained by a f raud practised upon the other 
side by which he was pi evented from placing his case before 
the tribunal which was called upon to adjudicate upon it in the 
way most to his advantage, the decree is not binding upon 
him and the decree may be set iside by a Court of Justice 
in a separate suit.** (See also Abdul Majumdar v. Mahomed 
Gazi Chowdhry (2). We, therefore, dismiss the appeal with costs. 

Appeal dismissed . 

(1) (1894) I. L. R. 21 Calc., Cl2, at 619. (2) (1694) I, L. R., 21 Calc., 6Q5 
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PRIVY COUNCIL. 

GANfAT RAO (Defendant) v. ANANT RAO (Plaintiff). 

[On appeal from the High Court at Allahabad ] 

Act No, XXlIfoflQ’ll (Pensions Act), section 6 — Certificate giving court ju- 
risdiction to try suit— Sanad , construction of— Grant of soil of milage not a 
grant of Land Revenue — Non-production of certific ate at time of institution 
of suit — Grant on payment of quit rent . 

A village, portion of the subject of a suit for partition, was granted to the 
ancestor of the parties by Maharaja Scmdia of Gwalior in 1861, and the grant 
was confirmed m 1866 by the British Government m a sanad which declared 
that the village in question “ shall be continued to the grantee and his heirs 
inclusive of all lands, allowances and rights belonging to others so long as he and 
his heirs shall continue loyal to the British Government, and shall pay Rs. 800 
to Government as a quit rent.’ * In a later portion of the sanad there was a 
guarantee against any further payment by the holder “ on account of Imperial 
Land Revenue beyond the amount specified,’ 1 and a declaration that the village 
and its holder “ shall be liable for any local taxation which may be imposed 
on the district generally.” 

Held (affirming the decision of the High Court) that the sanad was not 
a grant of Land Revenue, but of the soil of the village itself, and therefore the 
Pensions Act (XXEH of 1871) did not apply : but, even if it did, the Subordinate 
Judge had rightly held that an order made by the Revenue Court referring the 
plaintiff (respondent) to a suit in the Civil Court was equivalent to a certificate 
under section 6. 

Semite . — The non-production of a certificate under seotion 6 of the Pensions 
Act at the time of the institution of a suit for which such a certificate is neces- 
sary, is not a bar to the maintenance of the suit, but is a defect which may be 
cured by obtaining the certificate at a later stage of the proceedings. 

Appeal from a judgment and decree (10th July 1905) of the 
High Court at Allahabad, which varied a decree (30th June 1902) 
of the Subordinate Judge of Jhansi. 

The suit out of which this appeal arose was brought by the 
present respondent against his nephew, the present appellant, 
for partition of certain villages, houses and lands. 

The facts of the case are sufficiently stated in the report 
of it before the High Court (Sir John Stanley, C. J., and 
Banerjt, J.) which will be found in I. L. K., 28 All,, 104. 

On this appeal. 

DeOruyther, K. O., and Peary Chanel Butt for the appellant 
contended that the Court had no jurisdiction to try the suit because 
no certificate under the Pensions Act (XXIII of 1871) was 

Pretent Lord Maciughtejj, Lord Cottnte and Sir Aethvb WttBOH, 
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produced at the time of its institution ; that the defect was not one 
which could be cured by obtaining such a certificate at a later 
stage of the proceedings ; that the High Court should not have 
allowed the respondent to withdraw the suit with regard to the 
village of Mahur, as to which he had been unable bJ obtain a certi- 
ficate, with leave to bring a fresh suit, but should have dismissed the 
suit with respect to that portion of the property ; and that in regard 
to the village of TVarur Buzurg the High Court was in error in 
deciding that on the construction of the sanad under which that 
village was held it was not a grant of land revenue, but a grant 
of the right to the soil to the grantee subject to certain conditions, 
and that the Pensions Act did not apply to it. Reference was made 
to the Pensions Act, sections, as to the interpretation of the words 
grant of revenue or money/' and section 6, Bombay Regulation 
XXIX of 1827 ; (i Report of the Inam Commission/' Bombay 1871, 
by Col. A. T. Etheredge, C S.I., page 4, paragraphs 10 and 11 ; 
u Hand-book for Revenue officers in the Presidency of Bombay 9} 
by A. K. Nairne, B.C.S., 1872, Chapter XXIII, pages 341, 
343 and 345 ; Ram Chandra Mantri v. Venhatrao (1) ; Mu- 
hammad Azmat Ali Khan v. Lalh Begam (2) ; Adrishappa v. 
Ourushidappa (3) , Sultan Sani v. Ajmodin (4) and “ The land 
System of British India" by Baden-Powell, Vol. III, “ Inam 
Tenures," page 140. 

Ross for the respondent contended, mainly for the reasons 
there given, that the judgment of the High Court was correct, 

DeQruyther , IL C replied. 

1 6th December 1909. — The judgment of their Lordships 
was delivered by Lord Collins : — 

The question in this case is as to the respective rights of 
certain members of the family of one Jagdeo Rao, who was 
Commander-in-chief of the Maharaja Scindia, of Gwalior, at the 
time of the Indian Mutiny, in respect of certain villages and 
lands, situate part in Bombay and part in the £MV. Provinces, 
an interest in which was conferred upon him by the British 
Government in perpetuity as a reward for his services subject 


(1) (1832) I. L. B., 6 Bom., 598 

(602, 603, 606). 

(2) (1881) I. L. R., 8 Calc., 422 

(434) ; L. R., 9 I, A., 8 (20). 


(3) (1880) I. L. B., 4 Bom., 494 ; L. R., 

7 1. A., 162. 

(4) (1892) I. L R , 17 Bom., 431 ; L. R., 

20 I. A , 50. 
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to the conditions of loyalty and the payment of an annual sum. 
The appellant, Sardar Ganpat Rao, is the eldest son of Snltanji 
Rao, decea e^, who was the eldest; son of Jagdeo Rio. The res- 
pondent, Anand Rao, is the third surviving son of Jagdeo Rao. 
His second son, Tantya, was adopted imo another family before 
the death of Jagdeo Rao, This Ltigat on began through a claim 
put forward by Anand Rao for a partition of all the family pro- 
perty. Ultimately, the present suit, w hich was brought by Anand 
Rao, as plaintiff, against his nephew, Saidar Ganpat Rao, for 
partition, came before the Subordinate Judge of Jhansi. Numer- 
ous issues were stated and disposed of by the learned Judge, but 
that which was most discussed in respect of each portion of property 
embraced in the claim was that which raised the question whether 
the want of a certificate under section 6 of the Pensions Act 
XXIII of 1871 wa3 a bar to the action in respect of each of 
the portions of land in which rights were claimed. The learned 
Judge made a list of each of the parcels and dealt with them 
separately. He held that the want of the certificate was a bar as 
to all but a few of the parcels, viz., (a) three Jhansi villages, as to 
which he held that a certain order made by the Collector of Jhansi 
of 26th October, 1899, was equivalent to a certificate under 
section 6, and (b) certain portions of land in the village of 
Mahur, as to which he held that the property in the soil itself, 
not the mere right to a revenue therefrom, was the subject-matter 
of the claim, and therefore did not fall within section 6 of the 
Act ; but as to all the rest of the parcels, including the village 
of AVarar Buzurg and the lands therein, he held that section 6 
applied and dismissed the claim. 

The defendant thereupon appealed to the High Court and 
the plaintiS filed an objection under section 561 of the Code of 
Civil Procedure, claiming in effects that he was entitled to have 
his whole claim decreed. But by the time the appeal came to be 
heard the field of controversy was considerably narrowed. The 
Court at the outset of their judgment say * “Only two matters 
have been pressed before us in appeal by the learned counsel 
for the appellant. They are in respect of the three villages in 
the Jhansi District, and a portion of the 440 acres of land in the 
Poona District, in respect of which the claim for partition was 
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allowed.” They then go on “ As regards the three villages in 
the Jhansi District, V e objection which was raised in t 1 e grouuds 
of appeal is that the property was subject to the provisi >ns of the 
Pensions Act, No. XXIII of 1871, and that no certificate was 
obtained under section 6 of that Act before the institution of 
this suit, and so the Court had no jurisdiction to try the case. 
That defect, if any, has] been cured. This Court allowed the 
hearing of the appeal to be adjourned m order to enable the 
respondent to procure a certificate and so avoid the necessity of 
disposing of the technical question raised in regard to it. The 
result is that the appeal in respect of the three Jhansi villages 
fails.” 

They then deal with that part of the 440 acres in respect of 
which partition was allowed, and agree with the Subordinate 
Judge’s decision, which is one of fact, thereon. Therefore, on 
this point also, the appeal failed. 

They then deal with the respondent’s objections. First, that 
the village of Mahur should not have been excluded from the 
decree in favour of the plaintiff, as it was not covered by section 
6 of the Pensions Act. On this point they allow the plaintiff to 
abandon his suit as regards that village, with liberty, if so advised, 
to institute a fiesh suit in regard to it. The only exception as to 
this was that the terms as to costs were too ea^y upon the plaintiff. 
But the matter was clearly in the discretion of the Court in view 
of the circumstances to which they refer. 

The next relates to the village of Warur Buznrg, as to which 
the learned Subordinate Judge had held that though it came within 
the section 6 of the Pensions Act the want of a certificate was suffi- 
ciently met by the order above referred to. The High Court, 
without expressing any opinion on that point, held that t^e 
sanad by which the British Government, on 1st December, 1866, 
confirmed the land to Jagdeo Rao was nofc a grant of land reven- 
ue but of the soil of the village itself, and consequently that 
the Pensions Act did not apply. 

Their Lordships are not disposed to differ from the two 
Judges of the High Court on a question of constiuction, particu- 
larly as it seems to them that the learned Subordinate Judge, for 
the reasons he gave, was fully justified in treating the order as 
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dispensing with the certificate. The learned Judges go on to 
point out that counsel for the respondent had abandoned his 
point as to "the property in M'ahur contained in the five deeds of 
sale. They also treated the houses in Mahur and the Poona 
District as'covered by the reasons given in regard to the remainder 
of the 440 acres included in the decree and partitioned. 

Their Lordships see no reason to differ from these conclusions. 
The result is that m Their Lordships’ opinion the appeal fails 
and should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellant: — T.L. Wilson & Co. 

Solicitors for the respondent : — Pyhe Parrott & Co. 

J. V. W. 


RE VISIONAL CRIMINAL. 


Before Mr. Justice Tudball . 

EMPEROR v. BALDEO SINGH.* 

Act Xo. XI of 1878 ( Indian Arms Act), section 4 — Definition — Ammunition — 
Empty cartridge cases 

Held that Indian empty cartridge cases are ammunition within the meaning 
of section 4 of the Indian Arms Act, 1878. King -Emperor v. Ibrahim (1) 
followed. 

In this case one Baldeo Singh was convicted by a Magistrate 
and fined B>s. 5, under section 19 (/) of the Arms Act, 1878, for 
being in possession of certain empty cartridge cases which had 
already been used for firing. Against his conviction and sen- 
tence Baldeo Singh applied m revision to the Sessions Judge, 
who -referred the case to the High Court under section 438 of the 
Code of Criminal Procedure, being of opinion that the empty 
cartridge cases were not ammunition within the meaning of the 
Acts. 

Mr. A. E . Ryves (Government Advocate), for the Crown. 

The applicant was not represented. 

Txjdbabl, J. — One Baldeo Singh has been convicted under 
section 19 (/) of the Arms Act and sentenced to pay a fine of 


* Criminal Reference No. 664 of 1909. 
(1) (1905) 7 Bom., L. R„ 474. 
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Rs. 5, In that he was in possession of certain empty cartridge cases, 
which had already been used for firing. The Officiating Sessions 
Judge of Mainpuri has referred the case to this Cour£, because in 
his opinion such empty cartridge cases do not fall within the defi- 
nition of ammunition in section 4 of the Aims Act.* The onJy 
ground which he gives for his opinion is a Punjab Ruling to be 
found at page 134 of Hawkins* Arms Act (2nd edition). I 
cannot possibly agree with the opinion expressed by the Officiating 
Sessions Judge of Mainpuri. It requires but the insertion of a 
peicussion cap to make a cartridge case fit for future use. Gun- 
wads are specifically included within the definition of ammuni- 
tion, and to hold that cartridge cases were not part of ammunition 
would in my opinion lead to an absurdity This point was con- 
sidered by a Bench of the Bombay High Court in K^ng-Emperor 
v. Ibrahim Alibhoy (1). It was there held that an empty car- 
tridge case fell within the definition of ammunition. I fully 
agree with the opinion expressed therein. The case is not one 
which calls for any interference by this Court as the fine imposed 
is a small one. Let the record be returned* 

Record returned . 
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Criminal Procedure Code , sections 345 {2) and 439 — Revision — Power of High 
Court in revision' to give leave to compound. 

Held that the High Court can in the exercise of its powers of revision under 
seotion 439 of the Code of Criminal Procedure giv^ leave for the composition of 
an oSence under section 325 of the Indian Penal Code. 

This was a reference made by the Additional Sessions Judge 
of Aligarh recommending that a compromise should be allowed 
in a case in wnich one Musammat Ram Piyari had been convicted 
under section 325 of the Indian Penal Code and sentenced to 
one month's simple imprisonment. 

The reference coming in the first instance before Richards, 

J., was referred to a Bench of two Judges uoder the following 
order 

t( This is a reference from the Additional Sessions Judge of Aligarh suggest- 
ing that a compromise might be accepted in a certain criminal case. I may 


Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 
EMPEBOB 9 . BAM PIYAB1.* 


• Criminal Beference Ho. 673 of 1909. 
(1) (1905) 7 Bom., L. R., 474, 
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mention at the outset that the terms of the reference are by no means so clear 
as they ought to be. It appears that Musammat Ram Piyari was conwcted 
under beciioi* 325 of the Indian Penal Code and sentenced to one month’s simple 
imprisonment. The matrer came before the Additional Sessions Judge, possibly 
on an appl cation for revision The learned Additional Sessions J udge does not 
make this clear, hut the parties weie apparently willing to compromise. Section 
345, sub-section (2) of the Code of Criminal Procedure, provides that the 
offences of causing hurt and grievous hurt under the sections therein mentioned 
may, with the permiss on of the Court before which the prosecution is pending, 
be compounded by the person on whom the hurt was indicted. This sub-section 
cannot apply, because there was no suggestion of a composition before the court 
which tr ed Musammat Ram Piyari. Sub-section (5) provides that when an 
accused is be ng committed for trial, or when there has been a conviction and an 
appeal is pend ng no composit'on for the offence should be allowed without leave 
of the court to which he is committed, or, as the case may be, before which the 
appeal is to be heard. Th.s sub-section cannot apply, because the conviction 
had taken place and there was no appeal pending, nor could there have been any 
appeal from the sentence. It seems to be very doubtful whether the High 
Court m exerc se of its powers of revision has any jurisdiction to allow a com- 
position. I direct that the case be laid before a Bench of two Judges for 
determination of the question/* 

Mr. A E. Ryves (Government Advocate), for the Crown, 

The applicant was not represented. 

Knox and KaramAt Hcsain, JJ.— After hearing the 
lea-ned Government Advocate, we have come to the conclusion 
that the powers conferred upon the Court iu revision are wide 
enough to allow us to give leave, if we see fit, for the composition 
of an offence under section 325, Indian Penal Code. Section 423 
of the Code is expressly mentioned in section 439, and all or any 
of the powers conferred on a court of appeal by section 423 are 
powers which this Court can exercise in revision. Section 423, 
clause (d), empoweis an appellate court to make any amend- 
ment or any consequential or incidental order that may be 
just or proper. This Court in revision can therefore do the 
same. The leave that we give in a case of this kind would 
be au incidental order, and we think this ca-e a proper one in 
which to give ^ueh leave. A very similar question was involved 
iu the ca=e of Abadi B*gim v. Ali Euscn (1). When this last 
named case was decided, this Court silting as a Court in Revision 
considered itself empowered to pass au order under section 517 of 
the Criminal Procedure Code, although at that time clause (d) of 
(1) Weekly Hotel, 1897, p. 26, 
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eection 123 did. nob exist as a portion of the Code of Criminal 
Procedure. In any case we are satisfied that we have the power. 
AVe grant the leave. Toe petition of composition wfien accepted 
by the court below will have the effect of an acquittal of the 
accused. 

Application allowed . 


APPELLATE CIVIL. 


Before Mr. Justice Sir George Knox and Mr . Justice Raramai Husain* 
DAL SINGH (Plaintiff) v. MUSAMMAT DINI (Defendant).* 

Succession — Hindu Laic — XJnchastity of widow no bar to her right of 
succession to her son. 

Thera is no authority for holding that a Hindu lady who after her hus- 
band’s death has waited and then gone to live with another man is thereby 
excluded from inheritance to the estate left by her son. 

The facts of this case were as follows 

On the death of Bhuri Singh, a separated Hindu, his esfate 
was claimed by his mother, Musammat Dini. Her claim was 
resisted by Dal Singh, uncle of Bhuii Singh, on the ground that 
Musammat Dini, having become unchaste, was debarred from 
inheriting the property of her son. The court of first instance 
found in favour of Musammat Dini, on the ground that her 
unchaatity had not been established. The lower appellate court 
came to the conclusion that she had become unchaste, but that it 
was after the death of her husband ; and, holding that the dis- 
qualification on the ground of un chastity applied only to the case 
of a widow claiming the estate of her husband and not to si 
mother claiming the estate of her son, confirmed the decree in 
her favour. The plaintiff appealed. 

Munbhi Govind Prasad (with him Mr. M. L . Agarwala ), for 
the appellant : — 

An unchaste woman is disqualified, under the Hindu Law, 
from inheriting. The ruling in Musammat Ganga Jati v. 
Ghasita (1) relied on by the lower court does not apply to the 

* Second Appeal No. 601 of 1908 from a decree of Mubarak Husain, Sub- 
ordinate Judge" of Shabjah-anpur, dated the 25th of March, 1908, confirming a 
decree of Kherod Gopal Banerji, Munsif of Tilhar, dated the 12th of September, 
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circumstances of the present case, inasmuch as that was a case 
relating to siridhan property and to the succession of a grand- 
daughter, and not to the case of a mother. Neither does the 
ruling in Ncirain Das v. Tirloh Tiwari (1) apply to the present 
case. In that case the question was whether the husband could 
succeed to the property of an unchaste wife, vho had become a 
prostitute. Theie is no express authority of the Allahabad 
High Court against me. There are, however, two decisions of 
the Madras High Court against me: — Kojiyadu v. Lakshmi 
(2) and Vedammal v. Vedanayaga Mudaliar (3). I rely upon 
both texts and rulings. There are no express texts relating to 
the case of a mother, but there are texts for the case of a widow, 
and I submit that the same rule that applies to a widow would 
apply to a mother. The text relating to the case of a widow is to 
be found in Mitakshara, chapter II, section I, CXXXV I, Note 6. 
I rely on a text of Narada to show that she who is addicted 
to vice cannot inherit. Mitakshara r , f chapter II, section XCCXL, 
Notes 3 and 8. The mother who has become unchaste falls 
within the category of persons u addicted to vice.” Ramnath 
Tolapattro v. Durga Sundari Dehi (4) and Moniram Kolita 
v. Keri Kolitani (5) were also referred to. 

Mr. B . E . O'Gonor (for the respondeat) was not called upon. 

Knox and Kabamat Husain, JJ. — The sole plea set forth 
in the memorandum of appeal is that the respondent, who is a 
Hindu widow and who had become unchaste during her hus- 
band’s lifetime, is not entitled to succeed as mother to the 
estate of her son. The plea as set out is apparently an error, for, 
according to the judgment of the lower appellate court, the alleg- 
ed unchastity of the respondent took place, not during her 
husband’s lifetime, but after his death, and the plea, if it is to 
have any force, should run thus, viz. that the respondent, being 
unchaste, is not entitled to succeed to her son’s estate Mr. Go - 
vind Prasad , who appears for the appellant, has been at consider- 
able pains to look up the authorities and to lay them before us, 
but beyond an observation of Narada, in which that author puts 
an interpretation upon the words Ci c qfa 1 contained 

(1) (1906) I. L. B„ £9 All , 4. (3) (1907) I. L. B., 31 Mad., 100. 

(2) (1882) I. L. B., 5 Mad., 149 (4) (1878) I. L. E„ 4 Calc., 650. 

(5) (1880) I. L. B„ 5 Calc,, 776, at page 787. 
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in the text of Yajnavalkya, he can show us no text which would ig0 3 

authorize us to hold that a Hindu lady, who, after her husband’s ^ — ~ 

death, has taken to living with another man, is thereby excluded v. 

from inheritance to the estate left by her son. The current of 
rulings in other Presidency High Courts is against th % e appellant 
and there are, in cases of our own Court, passages which point in 
the same direction. There is no case, however, of this Court 
which exactly covers the point now in issue before us. We have 
therefore to consider the text of Yajnavalkya, which is quoted 
as an authority for the proposition, together with the commentary 
,of Narada on the same, and to see whether they contain suffi- 
cient authority for the plea raised. We think they do not. The 
text in question is to be found in the Mitakshara , chapter II, 
section X, sloka 140, the chapter which deals with the subject of 
inheritance. The translation of this sloka given by Colebrooke 
runs as follows : — “An impotent person, an out-caste and his issue, 
one lame, a mad man, an idiot, a blind man, and a person afflicted 
with an incurable disease, as well as others (similarly disqualified) 
must be maintained, excluding them, however, from participation.” 

The words “ similarly disqualified” do not ocour in the original ; 
they are a gloss put upon the original text by the translator. 

Even so, this text does not in express terms refer to a woman 
who is alleged to be unchaste as being excluded from inheritance. 

She could only come, if she comes at all, under the word TTTH3IT 
“others.” The commentary of Vijnaneswara on this last word 
runs thus: — “ Under the term e others ’ are comprehended, one 
who has entered into an order of devotion, an enemy to his 
father, a sinner in an inferior degree, and a person deaf, dumb, 
or wanting any organ. Thus Vasistha says, ‘ They, who have 
entered into another order, are debarred from shares,’ Narada 
also declares, ‘ an enemy to his father, an out-caste, an impotent 
person, and one who is addicted to vice, take no shares of the 
inheritance even though they be legitimate. Much less, if they 
be sons of the wife by an appointed kinsman.” Even here again 
there is no 'direct allusion to unchastity. It is not as if the idea of 
unchastity was absent from the learned commentator’s mind, 
because the fact of unchastity is expressly alluded to in sloka 142 
of Vajaavalkya, just two slokas below the particular sloka with 
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which we are dealing, and in the commentary on that sloka (see 
^ learned vakil for the appellant 

did not take his stand upon the word out-easte (qfacn) for obvious 
reasons: see Act No. XXI of 1850 He maintains that the 
respondents included in the word ^qxnlcrsp which Sir Wil- 
liam CoJebrooke translates, somewhat unhappily, as “addicted 
to vice,” for ^qTcTJ lb a bin °f a lesser degree, which is possible 
of expiation, and na.dly “vice ” as the word is commonly under- 
stood. The text of Xarada thus quoted is to be found in 
^ 3T I RX I aQ ^ ls a commentary of Narada on the in- 
stitutes of Manu, book IX, sloka 201, and this being so it is 
well to look first at the text of Manu. Sloka 201 is thus trans- 
lated by G. Buhler (Sacred Books of the East, Vol. XXV, page 
372) — “ Eunuchs, and out-castes, (persons) born blind or deaf, 
the insane, idiots and the dumb, as well as those deficient in any 
organ (of action or sensation) receive no share.” Here there is 
no allusion to the “ Upapatikas ” or persons addicted to the lesser 
vices, and Xarada in adding the word is evidently expanding 
the words of the “ Holy Manu.” Unfortunately it is open to con- 
siderable doubt whether the word is the exact 

word for which the sage Narada is responsible. As Mr. Jogendia 
Cbander Ghose points out in his valuable treatise on the “ Prin- 
ciples of Hindu Law” page 280, there are three different read- 
ings extant of this particular text. The Kalpataru, the Ratna- 
kara,andthe Parijata read ^qqT^RT: and Saras wati Vilas a reads 
i Hmfd qr For the Dayabhaga really is responsible. 

Unfortunately we have nob in this library a copy of Narada’ s 
text as it stands in the original. The various readings in the order 
in which I have given them mean (a) a person guilty of a heinous 
crime — the killing of a Brahman or of a King are illustrations 
given of the word by learned commentators ; (6) Persons guilty 
of grave slips in conduct ; (c) Persons addicted to the minor 
vices. The margin given by these readings is very wide, too 
wide indeed, but enough has been said to show how unsafe it 
would be to hold that an unchaste woman falls under any, and if 
bo under which of them. It must throughout be remembered 
that we have not in this case to deal with the instance of a wontan 
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found to have been unchaste in her husband’s lifetime, or of a 1909 
widow inheriting her husband’s property and taking with the g mGH 

property the duties involved in such inheritance. Those cases ^ ^ T 

have to be viewed possibly and probably from another stand- Dmi. 
point : other principles are involved. 

In this case the particular un chastity alleged and found 
is that some six or seven year** after her husband’s death 
the respondent eloped with a Biahman. The appeal in this 
case has been to Narada, and it will not be amiss to see 
how the Rishi Narada looks upon such an act as the one 
attributed to the respondent. The case is exactly one which 
he contemplates and on which he gives no uncertain pro- 
nouncement in his book XII, vv. 97 to 101. They run as 
follows : — 

97. When her husband is lost or dead, when he has become 
a religious ascetic, when he is impotent, and when he has 
been expelled from caste : these are the five cases of legal 
necessity, in which a woman may be justified m taking another 
husband. 

98. Eight years shall a Brahman woman wait for the return 
of her absent husband : or four years, if she has no issue : after 
that time, she may betake herself to another man. 

99. A Kshatriya woman shall wait six years : or three years if 
she has no issue; a Vaishya woman shall wait four (years) if 
she has issue ; any other Vaishya woman (t.e. one who has no 
issue) two years. 

100. No such (definite) period is piescribed for a Sudra 
woman whose husband is gone on a journey. Twice the above 
period is ordained, when jhe (absent) husband is alive and tid- 
ings are received of him, 

101. The above series of rules has been laid down by the 
creator of the world for those cases where a man has disappeared. 

No offence is imputed to a woman if she goes to live with another 
man after (the fixed period has elapsed). 

In the light of the above texts it can hardly with any show 
of justice, we think, be pleaded that Musammat Dini is an 
^ ess an *mT3T3T or - 
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There is thus no authority for the contention that a widow 
who after her husband’s death hves with another man commits 
an act of unchastity or vice. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Sir George Knox and Mr. Justice Richards. 
SAID-UD-DIN KHAN and othebs {Dependants) v. RATAN LAL (Pdaintiee).* 
Act No. XV of 1877 ( Indian Limitation Act ), schedule II, articles 134, 148 — 
Mortgage — Redemption by one mortgagor — Nature of possession — Subse - 
quent sale under another mortgage decree -“Suit by another representative 
of mortgagor for redemption — Limitation . 

G, in 1850, mortgaged certain property and died, leaving a son, a daughter, 
and a widow. The son obtained a decree for redemption of the whole, which 
was sold to M H, G M, and A, who redeemed the mortgage. After the passing 
of this decree G’s son and widow mortgaged certain shares in the villages 
affected by the original mortgage, and in 1891 these shares were sold m execu- 
tion of a decree for sale and purchased by M H and the representatives of G M 
and A. 

Held , on suit by the representative of G’s daughter to redeem her share, 
that article 148 and not article 134 of the second schedule to the Indian Limita- 
tion Act, 1908, applied and the suit was not tiine-barred. 

The facts of this case were as follows : — 

One Ghulam Mustafa Khan executed a usufructuary mort- 
gage-deed in respect of his share in certain villages in favour 
of one Mohan Lai, on the ) 5th of September, 1850. The heirs 
of Mohan Lai in their turn sub-mortgaged the property to 
certain other persons, Ghulam Mustafa died, leaving three 
heirs, Ghulam Nabi, a son, Shams- ul-nissa, a widow, and Ashraf 
Begam, a daughter. Ghulam Nabi brought a suit for redemp- 
tion and obtained a decree against the mortgagees and the sub- 
mortgagees on the 26th of February, 1872. The decree, how- 
ever, waa subsequently put up for sale in execution of a simple 
money-decree obtained against Ghulam Nabi and was purchased 
by one Meghraj Singh on the 25th May, 1875. Meghraj Singh 
sold it to Muhammad Husain, Ghulam Muhi-ud-din Khan, 
and Azim-ullah Khan, These persons paid off the decretal 
amount under the decree and redeemed the entire mort- 
gaged property. Prior to the redemption, however, Ghulam Nabi 
and S hams- ul-nissa had mortgaged the property to one Jauhari 

l No, 52 of 1908 under eeotipa 10 of the Letters Patent, 
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Mai, who brought a suit for sale of the property against Ghulam 
Nabi, Sham s-ul-nissa, and the aforesaid Muhammad HusaiD, 
Ghulam Muhi-ud-din, and Azim-ullah and obtained a decree 
against them on the basis of a compromise on ^the 22nd of 
September, 1886. In execution of this decree the property 
was sold and purchased by Said-ud-din, Khadim Husain, Ali 
Husain, and Muhammad Husaiu, the appellants, on the 20th of 
April, 1891. Among the auction purchasers, Said-ud-din was 
the heir of Ghulam Muhi-ud-din and Khadim Husain and Ali 
Husain were the sons of Azim-ullah Khan, Musammat Ashraf 
Begam, the daughter of the original mortgagor Ghulam Mustafa 
was a party to none of these transactions. Asbiaf Begam died, 
leaving a son, Ghias-ud-din, who assigned his interest in the 
mortgaged property to the plaintiff, Ratan Lai. Ratan Lai 
accordingly instituted the suit for redemption of the share of 
Ashraf Begam on the 19th of August, 1905. One of the defences 
raised was that the suit was barred by limitation. Both the 
courts below Held that it was not so barred. On second appeal 
BANERJI, J-, delivered the following judgment : — 

“ This appeal arises out of a suit for the redemption of a mortgage, and 
the only question raised is whether the claim is time- barred. The facts 
are these : One Ghulam Mustafa Khan owned a five-hiswa share in the 
village Rasulpur Mustafa, a similar share in Rustampur, and a ten-biswa share 
in Nijabatpur. On the 5th of September, 1850, he made a usufructuary 
mortgage of the above shares m favour of one Mohan Lai, who sub-mortgaged 
the shares. Ghulam Mustafa Khan died, leaving a son, Ghulam Nabi Khan, 
a daughter, Musammat Ashraf, and a widow, Musammat Shams-ul-nissa. On 
the 26th of February, 187 2, Ghulam Nabi Khan obtained a decree for redemp- 
tion of the mortgage mentioned above, against Mohan Lai and his sub-mort- 
gagees. That decree was sold by auction in 1875 and was purchased by one 
Meghraj Smgh, who on the 9th of February, 1876, sold it to Muhammad Husain, 
Ghulam Muhi-ud-din Khan and Azim-ullah. These persons paid off the amount 
of the mortgage, so that by dischargmg that mortgage they became absolute 
owners of the share of Ghulam Nabi, and as regards the share of Musammat 
Ashraf they stepped into the shoes of the original mortgagee and held her 
share as the representatives of a co-mortgagor who had redeemed the mortgage* 
In 1878 Ghulam Nabi and Shams-ul-nissa mortgaged certain shares in the three 
villages mentioned above to one Jauhari Mai, who on the 22nd of September, 
1886, obtained a decree for sale and m execution of that decree caused the 
property mortgaged to him to be sold on the 20th of April, 1891. At the sale, 
Muhammad Husam, Said-ud-din son of Muha mm ad Khan, and Ah Husain and 
Khadim Husain, the representatives in interest of Azim-ullah, became the pur- 
chasers and took possession and are still in possession, Ghias-ud-din, son of 
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Asliraf, who inherited her share in the property, sold it to the plaintiff, Ratau 
Lal The plaintiff accordingly instituted the present suit for redemption of 
the share of Ashraf. 

« It is contended that the claim is barred by limitation There can be no 
doubt that Mu^ammat Ashraf had a share m the property mortgaged by her 
father. Upon redemption of that mortgage the person who redeemed the 
mortgage took and retained possession of her share by reason of his haying 
stepped into the shoes of the mortgagee So that his possession was equivalent 
to that of a mortgagee and Musammat Ashraf was entitled to redeem her share 
from his hands. The present suit having been brought within the statutory 
period of limitation, namely, 60 years from the original mortgage of 1850, it is 
on the face of it not barred by limitation. It is urged, however, that the pur- 
chasers at auction in execution of Jauhan Mai’s decree took possession of 
Ashraf’s share adversely to her. As the mortgage m favour of Jauhari Mai was 
made by Ghulam Nabi and Shams-ul-mssa, and not by Ashraf, that mortgage 
could not affect the interests of Ashraf, and the sale m execution of the decree 
obtained on that mortgage could not convey to the purchasers the interests of 
Ashraf. 

“ As I have said above, when Muhammad Husain and others redeemed the 
mortgage of 1850 in pursuance of the decree for redemption obtained by Ghulam 
Nabi in 1872 and took possession, their possession m respect of the shares of 
Ashraf was equivalent to that of the original mortgagees. Therefore, when 
they purchased the property m execution of Jauhan Mai’s decree, the nature 
of their possession as regards Ashraf’s share was not changed, unless they in 
distinct terms or by any positive act set up a title adverse to that lady. This 
they do not appear to have done. Therefore their possession in respect of 
Ashraf’s share being that of mortgagees was not adverse. Their possession 
conld he referred to a legal title and they must be deemed to have been in 
possession under that title. Consequently the claim is not time-barrel and 
the courts below are m my judgment right in holding the plea of limitation 
to he untenable. 

“ The appeal fails and is dismissed with costs.” 

Against this judgment the defendants preferred an appeal 
under section 10 of the Letters Patent. 

The Hon’ble Mr. Abdul Majid (with him Maulvi Muham - 
mad Ishaq), for the appellants, contended that the suit was 
barred by time, inasmuch as the defendants' possession became 
adverse to the plaintiff from the dale of their purchase in execu- 
tion of Jauhari MaPs decree on the 20th of April, 1891. Article 
134 and not Article 148 of the second schedule of the Limita- 
tion Act, 1877, was applicable to the case. 

Babu Surendra Nath Sen , for the respondent, contended that 
the right of Ashraf Begam as mortgagor was never sold and was 
never purchased. If the appellants puichased anything, they 
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purchased only the interests of Ghulam Nabi and Shams-iil-niasa. 
Ashraf Begam’s interest remained unaffected. She was a mortga- 
gor and her representative could redeem the property within 
60 years from the date of the execution of the mortgage bond. 
The plaintiff was within time. Article 148 of the second schedule 
of the Limitation Act, 1877, did apply. The possession of the 
appellants was merely that of mortgagees. They never set up 
title adverse to that of the plaintiff twelve years before the 
suit. The principle of law which would govern the case is one 
of venerable antiquity — ( once a mortgage always a mortgaged 
Moreover, the plaintiff could not claim possession so long as the 
usufructuary mortgage was not discharged ; and in equity, as in 
law, time would not run against a person who was unable to act. 

Kxoxand Richards, JJ. — The only question in this Letters 
Patent Appeal is the following : The predecessors in title of 
the defendants claimed through one Ghulam Nabi. Ghulam 
Nabi was one of the heirs of Ghulam Mustafa. Ghulam Mustafa 
had made a usufructuary mortgage in 1850. Ghulam Nabi with- 
out the other heirs redeemed the entire mortgage. For many 
years the predecessors in title of the defendants were in posses- 
sion under the redemption of Ghulam Nabi, Some time about 
the year 1891 the predecessor in title of defendants purchased 
at auction sale the property now in dispute. The auction sale 
was had in pursuance of a moitgage decree under the Transfer of 
Property Act and the property put up for sale was the property 
now in dispute. The learned counsel for the appellants admits 
that but for this sale they would be in no better position than 
the mortgagee from Ghulam Mustafa and the suit would not have 
been barred by limitation. But it is contended that when the 
defendants or their predecessors in title purchased the property 
in 1891 and got formal possession their title from that time 
must be referred to the auction purchase and not to their original 
title through Ghulam Nabi. We think that the view taken by 
our learned brother was correct and the defendants’ title must 
be referred to the original possession and not to the purchase 
in 1891. The appeal is dismissed with costs. 

Appeal dismissed* 
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Before Sir John Stanley, Knight t Chief Justice, and Ur- Justice Sir 
George Knox. 

RAM CHANDRA and another (Defendants) y. GOSWAMI RAJJAN LAL 
(Plaintiff) and others (Defendants) * 

Mortgage-— Two mortgagees advancing money vi egual shares— ‘Discharge of 
debtor by one not binding on the other mortgagee . 

One of two mortgagees ^ho have advanced the moitgage money equally 
cannot give a good discharge for the entire mortgage debt without the consent 
of or reference to his co-mortgagee Manzvr Ahv. Mahmud-un-nissa (1) followed, 
j Bhup Singh v. Zaui-ubAbdin (2) and Barber Maran v, Ramana Goundan 
(3) distinguished. 

The facts of this case were as follows : — 

One Thakur Das executed a mortgage in respect of certain 
property in favour of two persons, Chandi Prasad and Brij Mohan 
Lai, each of whom provided half of the advance, on the 2nd July, 
139S. On the 2nd of April, 1901, Thakur Das sold his equity 
of redemption in the mortgaged property to Chandi Piasad, one 
of the morigagees. The purchase money was more than sufficient 
to satisfy the whole of the mortgage debt. Brij Mohan Lai, the 
o,her mortgagee, was no party to the sale transaction. Subse- 
quent to the purchase Chandi Prasad sold the property to Pam 
Chandra, the appellant, and Brij Mohan Lai sold his mortgagee 
lights in it to Bajjan Lai, the plaintiff. Eajjan Lai brought the 
suit for sale of the propeity to leoover the portion of the mortgage 
debt due to his assignor, Brij Mohan Lai. The mam defence 
raised rvas that the mortgage was entirely satisfied by the sale 
made by Thakur Das to Chandi Prasad and that the plaintiff had 
consequently no right to maintain the suit. 

Dr. Tej Bahadur Sapru } for the appellant 

The sale by Thakur Das of his interest in the mortgaged pro- 
perty in favour of one of the mortgagees amounted to a complete 
discharge of the mortgage debt. It was immaterial whether 
Brij Mohan, the other mortgagee, w r as a party to the sale or 
nob. He referred to Manzibr Ah v. Mahm,ud-un~nissa (1) 
Bhup Singh v. Zain*ul-Abdin (2) and Barber Maran y. 
Bamana Goundan (3) and submitted that the two latter rulings 

* Second Appeal No. 905 of 1908 from a decree of B. J. Dalai, District Judge 
of Agra, dated the 27th of May, 1908, modifying a decree of ShiYa Brasad, Sub- 
ordinate Judge of Agra, dated the 19th of December, 1907. 


(1) (1902) I, L. R„ 25 All., 155. (2) (1886) I. L. R., 9 AH,, 205, 

(3) (1897) I, L. R„ 20 Mad., 46 1, 
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were In his favour. He commented upon the ruling in 25 AIL, 
155, which was against him. Under section 60 of the Transfer 
of Property Act, 1832, he submitted, a mortgagor tcould redeem 
the whole of the mortgaged property from one of the several 
mortgagees. If he was not allowed to do so, one stegle transac- 
tion could be the subject of several litigations at the instance of 
each mortgagee. 

The question has to be determined on evidence whether the 
money was advanced by the mortgagees in specific shares. There 
is nothing to show in the mortgage bond that the money was so 
advanced. The mortgage was indivisible and one of the morL 
gagees could not bring a sepaiate suit for his share in the mort- 
gage debt unless he could obtain the consent of the mortgagor 
to that effect. 

Dr. Satish Chandra Barter ji, for the respondents, was nob 
called upon. 

Stanley, CL J., and Knox, J. — This appeal arises out of a suit 
for sale on a mortgage under the following circumstances. One 
Thakur Das executed a mortgage deed of the property in suit in 
favour of Chandi Prasad and Brij Mohan Lai on the 2nd of 
July, 1898, each of the mortgagees providing half of the advance. 
On the 2nd of April, 1901, Thakur Das sold his equity of redemp- 
tion in the mortgaged property to the mortgagee, Chandi Prasad, 
the amount of the purchase money being more than sufficient to 
satisfy the mortgage debt in full. Biij Mohan Lai was no party 
to that transaction. Chandi Prasad then sold the property to 
the appellants in this appeal. The mortgagee, Brij Mohan Lai, 
whose share in the mortgage debt bad not been satisfied, sold his 
mortgagee rights to the plaintiff respondent RajjanLal. Rajjan 
Lai then brought the suit out of which this appeal has arisen for 
recovery by sale of the mortgaged property of the portion of the 
mortgage debt to which Brij Mohan Lai was originally entitled. 
The main defence was that the mortgage was entirely satisfied 
by the sale to Chandi Prasad and that Brij Mohan had no right 
to maintain the suit. This raises the question whether one of 
two mortgagees, who advanced the mortgage money equally, can 
give a good discharge for the entire mortgage debt without the 
consent of or reference to his co-mortgagee. It was decided in 
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the case of Manzur Aliy . Mahmud-un-nissa (l), to which one of 
U3 was a party, that he could not do so. In that case it was held 
that, in the c^se of co-obligees of a money bond, in the absence of 
anything to the contia- y, the presumption of law is that they 
are entitled to the debt in equal shares as tenants in common. It 
is contended on benalf of the appellants that the decision in this 
ca«e is in conflict with two decisions. The first is the case of 
Bhup Sivgh v. Zain-ul-Abdm (2). In that case, however, it 
will be seen that the bond with which the judgment was concern- 
ed was described as a joint bond, and not a mortgage, as in this 
case, to which the mortgagees contributed their money equally. 
The same is to be said of the other decision in Barber Maran 
v. Ramona Goundan (3). In that case the money due upon a 
mortgage was paid to one of two mortgagees, who gave an acquit- 
tance without the knowledge of the other mortgagee, and it was 
held that the mortgage w r as dischaiged, and the plaintiff w T ho 
brought his suit to recover his share of the mortgage debt, which 
had not been paid to him, was not entitled to sue. In that case 
too, as appeals from the judgment, the money was advanced by 
persons who were jointly entitled to it, and not severally. The 
learned Judges who decided it observe m their judgment: — 
“ The question raised b} this appeal is whether a payment made to 
one of two persons jointly entitled under a mortgage bond can be 
pleaded as a valid discharge of the debt in an action brought by 
the other person interested in the bond. ” We are of opinion 
that the case of Mcinzur AH v. Mahmud-un-nissco was lightly 
decided and we do not think that we ought to go behind it. 
We therefore dismiss the appeal with costs. 

Appeal dismissed, 

(1) (1902) I. L. R. f 25 All., 155 (2) (1896) I. L. R, 9 All., 205. 

(3) (1S97) I. L. R„ 20 Mad , 461. 
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Before Mr. Justice Sir George Kmx and Mr. Jusike Ruramat Sut-uti. 

ASMA BIBI (Plaintiff) ®. ABDUL SAMAD KHAN (Defendant).* 
Muhammadan Law— Bower— Present value of the dirham,. 

The money value of ten dirhams m India is something between three and 
four rupees Sughra Bibi v Musa Bill (1) lef erred to. 

This was a suit by a Muhammadan wife to recover from her 
husband Es 800, part of her dower of Es. 1,000, Es. 200 having 
been remitted. The defence, inter alia , was that the dower was 
not Es. 1,000, but 10 dirhams . The court of first instance 
(Munsif of Fafcehpur) gave the plaintiff a decree as claimed. On 
appeal by the defendant, however, the District Judge reduced the 
amount of the decree to Es. 35, which he held to be the equivalent 
of 10 dirhams in current Indian money. The plaintiff appealed 
to the High Court. 

Babu Surendra Nath Sen , for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

Knox and Karamat Husain, JJ.— The only point for 
determination in this appeal is the money value of 10 (ten) dirams , 
or dirhams , which has been found to be the dower of the plaintiff*. 
The lower appellate court has fixed it at about Es. 35 (thirty 
five). The learned vakil for the plaintiff appellant contends 
that the money value of 10 (ten) dirhams is much more than 
Es. 35. He lelies on the following remarks in Sughra Bibi v. 
Musa Bibi (1): — ■“ But it would appear that we are not allowed 
to escape fiom a hopeless and helpless dilemma, for we are told 
that we must either give this pauper plaintiff Es. 51,000 or 
Fatima’s portion of 1C (ten) dirhams amounting to Es. 107.” 

With due respect to the learned Judges who fixed the money 
value of 10 (ten) dirhams at Es. 107, we are unable to say that 
10 (ten) dirhams amount to Es. 107. 

A dirham is “ a silver coin usually weighing from forty five 
to fifty grains, rather heavier than an English sixpence.” 
Wilson’s Glossary, p. 143. 

In a footnote to the Eidaycth it is stated that the “value 
of the dirm As very uncertain. Ten dirms according to 
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* Second Appeal No. 920 of 1908, from a decree of J. H. Cuming, District 
Judge of Cawnpore, dated the 29th of July, 1908, modifying a decree of Hamid 
Husain, Munsif of Fatehpur, dated the 7th of March, 1908. 

(1) (1877) I. LJ B., 2 All., 573. 
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one account make about six shillings and eight pence sterling.” 
(The Sidayah by Grady, p. 44.) 

In the above passages the money-value of a dirham is correctly 
estimated and is between three and four annas. On this basis 
the portion of Fatima, the Prophet's daughter, which was 500 
(five hundred) dirhams and not 10 (ten) dirhams , is commonly 
calculated among Muhammadans to amount approximately to 
Rs. 107 of the British coin. 

The mistake in the remarks of the learned Judges m Sughra 
Blbi v. Musa Bibi (1), is that Fatima’s portion is taken to be 10 
(ten) dirhams while as a matter of fact it was 500 (five hundred) 
dirhams . 

The following are a few out of the many passages to show 
that Fatima's portion was 500 (five hundred) dirhams and not 
10 (ten) dirhams : — 

(a) Baqir said : — a The Prophet did neither give his daughters 
in marriage nor did he marry any of his wives on a dower higher 
than 12 (twelve) auqiyahs and a nnsh. u JSfush ” means one- 
half of aD auqiyah . One auqiyah is 40 dirhams and one nush 
is twenty dirhams ) and thus it (the dower) amouuts to 500 (five 
hundred) dirhams . Masalik, Book on Marriage, Vol. I, Tehran 
edition. 

T^l J5 lc £ ’ t-uoJ <+ b>£-w ^ y ifCU iJG 

!j^;f S i ^4 

Mix &)/***' 

* 

(b) According bo the Shafaais and the Hanbalis it is desirable 
that a dower should not be le^s than 10 (ten) dirhams , This 
view is adopted to avoid a conflict with Abu HanifPs view. 
It is also desirable that it should not exceed 500 (five hundred) 
dirhams , which was the amount of the dovyer of the daughters of 
the Prophet and of his wives. The dower of Ommi Habiba, one 
of the wives of the Prophet, was no doubt 400 (four hundred) 
deenars (a gold coin), but that was fixed by Najashi as a token 

of distinction to the Prophet. 

Qustalani, a commentary on Sahih Bukhari, Vol. VIII, 
p. 48-40. Nawal Kishore edition. 

(1) (1877) I. L, E* 2 AIL, 573, at 575, 
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(<?) It is stated in the account given of the marriage of Abu 
Jaafar, the second, that he said that Ali, son of Musa, proposed to 
marry Ommul Fazl, daughter of Abdullah Al-Mamun and gave 
her as dower 500 (five hundred) genuine dirhams , which was the 
amount of dower of his great-grandmother, Fatima. Beharul 
Anwar, Vol. X, p. 33. Tehran edition. 

L*]o\t ^ V ^ £1J|a*£ LS^h (JAM) ^ 

* ^ aJI^ jIjjSjIsw - cM*:x S5U^A 

(cJ) This is the Messenger of God. He has given his daughter 
Fatima to me in marriage on (a dower of) 500 (five hundred) 
dirhams, I have accepted it. Ye should ask him (if that is so) 
and be witnesses (1). 

3 £;Lm**A I^aJLc £*bt$ £X.oJ )Ae> 

* ^|^.b ^ yttc a 1^> ^yJ^taw - I 3 c$a} 3 S^ULli 

(e) The Prophet gave Fatima in mairiage to Ali. Her 
dower according to one report v T as 480 dirhams . according 
to another it was 400 (four hundred) mithqal of silver : according 
to a l^drd report it was 500 (five hundred) dirhams, and this is 
the most authentic report. 

Subli \J 

mm ^ £ij 2AJ JIaJ-4 2SU*j^ ^ ^ 

m £*k H toA^5 jA,tc Ma* 3 fjJS| ; lflDO 

(f) It is reported from Abu Salmah, a I asked Aiaha — ( What 
Was the Prophet’s dower V “ The Mower fixed by him”, she said, 
“for his wives, was 12 (twelve) aaqiyahs and a nush, }} She said : 
u Do you know what a nush is?” I said “ No.” She said, *<It is 
one-half of an auqiyah and thus it (the dower) amounts to 500 
(five hundred) dirhams .” 

(1) This is a portion of the speech reported to hays been made by Ali QA 
the oocasign of his jnarriage with Fatima, 
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(rj) Omar said, “I do not know that the Prophet married 
any of his wives or gave any of his daughters in marriage with 
a dower exceeding 12 (twelve) auqiyahs. (1) ” 

IaLw 5^ Iaa - v ^,0 

FVV s*S£ur# — £>p*l $>&£ ySf ^jl* 2 &jb.l 

* ^j51aXs 3^4 £*b 

(1J In the Mirqat, a commentary of Mishcat, it is noted that 
the dower of Ommi Habibah, one of the wives of the Prophet, 
which was 4,000 (four thousand) dirhams is an exception ; for 
Najashi fixed it without its being fixed by the Prophet. It is 
also noted that the amount mentioned by Omar is to be explained 
in one of the two following ways :— 

(1) He did not mention the nush as it is a fraction. 

(2) The exact amount, i.e. 12J, and the dower of Ommi 
Habibah were not known to him. A translation of this is to 
be found in Tagore Law Lectures for 1891-92 on p. lllArt. 
730 (121), Yol. I. It runs as follows : — 

Omar-Ibn-Khattab says : — “ I do not know that His High- 
ness married any of his wives or gave any of his daughters in 
marriage with settlements more than five hundred dirhams ; 
nay, the portion of Fatima was four hundred dirhams 

This is not a translation of the Arabic text, in which 500 
(five hundred) dirhams and Fatima’s portion are not mentioned. 

' (h) It is reported from Ommi Habibah (that) “ she was the 

wife of Abdullah (Obedullah) son of Jahsh . He died in Ethio- 
pia and Najashi gave her in marriage to the Prophet, fixing her 
dower on his behalf at 4,000 (four thousand), according to another 
report at 4,000 (four thousand) dirhams , and sent her to the 
Prophet with Shurhabil son of Hasaaah. (2) Mishcat, p. 277. 

) tA\£ uuaaJ oJli IfJJ £^2* j*J ^ 

2*^1 &A£ ^ £&i£ ^A.11 1 
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(2) A translation of this is to be found on p. 112, article 734 
(125), of riirofl Lav? Leetuies for 1391 92, Vol. I, in which 
instead of 4 ; 003 (four thonsa, d) four huudi ed dirhams are men- 
tioned. ibis is undoubtedly vtrong This wrong* translation 
seems to have led Sir R. Wilson to s ate in a foot-note on p. 119, 
3rd edition of his Anglo Muhammadan Law, that ‘‘the dower 
settled by Mohamed on each of his many wives is said to have 
been five hundied or four hundred dirhams (Mishkat, p. 101). 

According to the authorities cited the money valuo of 10 ^ten) 
dirhams is something between Rs. 3 and 4, and thus there is no 
substance in this appeal, which wo dismiss with costs. 

Appeal dismissed. 

REVISIONAL CRIMINAL. 


Before Mr Justice Sir George Knox ancl Mr Justice Tiggoit. 

EMPEROR v. RAMESHAR DAS * 

Act JVo II of 1S99 ( Indian Stamp Act), sections 27, 61 (a) —Execution of 
document not containing statement cf facts affecting duty — Stamp. 

Certain property was sold for Rs. 20,000 to one R, who paid Rs. 1,000 in cash 
and agreed to give the vendors credit for Rs. 19,000 to he drawn against as re- 
quired. Shortly afterwards the parLes agreed to rescind the contract and R 
resold the property to his vendors, giving them a conveyance in which the consi- 
deration was stated to be Rs 1,000 m cash, no mention being made of the extinc- 
tion of his liability to pay tho remaining Rs. 19,000. Meld on these facts that 
R had committed an offence within the purvow of section 64 [a) of tho Indian 
Stamp Act, 1899, 

The facts of this case were as follows . e — 

Certain property was sold by Mahadeo Prasad and Sita Ram 
to Rameshar on 14th September, 1908,, for the sum of Rs, 20 ; 000. 
Out of this sum Rs 1,000 only were paid in cash, and the remain- 
der, Rs. 19 000, was expressed in the sale-deed as having been 
left in deposit with the vendee by the vendors, who intended to 
draw upon the deposit from time to time As it happened, 
however, no portion of the deposit was drawn upon. A few 
months later, on 2nd March, 1909, Rameshar executed a sale-deed 
by which he re-conveyed the same properry to t! e original 
vendors. The consideration for this re-sal* was stated m the 

* Criminal Revision No. 637 of 1909, from an order of 'Muhammad All, 
Sessions Judge of Mirzapur, dated the 14th August 1909. 
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sale-deel to be Es. 1,000 only ; and, accordingly, this deed 
was executed on stamp paper of the value of Es. 10. There 
was a referDnce in this deed to the former sale-deed ; beyond 
that, there was do allusion to the Es. 19,000. AYhen the 
deed was presented for registration the Sub-Eegistrar, who 
happened to remember that tbe foimer sale-deed was for Es. 
20,000, impounded it and sent it to the Collector. The Collector, 
without calling upon Eameshar to make good the deficiency 
together with a penalty, directed him to be criminally prosecuted. 
Proceedings were thereupon taken against Eameshar, with the 
result that he was convicted and sentenced under section 64 (a) 
of the Stamp Act to a fine of Es. 400, reduced, on appeal, to 
Ks. 100. He thereupon applied in revision to the High Court. 

Mr. A. P. Dube , for the applicant, contended that the prosecu- 
tion and conviction were bad in law. The Collector had no juris- 
diction to order the prosecution unless and until he had proceeded 
under section 40, cl. (5). of the Stamp Act to realise the deficiency 
and penalty. The language of section 40 was imperative—*' he 
shall adopt the following procedure.” The Collector’s power to 
order prosecution was a matter of mere discretion ; section 40 
laid down what it was his duty to do before exercising such dis- 
cretion. The Stamp Act was a fiscal enactment and must be 
construed strictly. The procedure of the Collector was calculated 
to frustrate the object of the enactment which was to protect 
against loss of revenue, and was, therefore, clearly wrong. He 
ought, in the first instance, to have asked the party to make good 
the deficiency with fine. He relied on Empress v. Soddanund 
Mahanty (1) and Empress v. Janki (2). He further contended 
that there was no intention to defraud. The former deed was 
mentioned distinctly in the letter at the very outset. The first 
deed would not have been, mentioned at all if there had been a 
wish to defraud. The second deed had for its object the restora- 
tion of the status quo ; and all that the parties had to do was to 
reconvey the pioperty and get back the money that had actually 
passed, namely, Es. 1,000. So the consideration for the second 
deed was Es. 1,000 only. Moreover, the stamp duty was payable 
by the vendees (section 29, cl. (c), of the Stamp Act) j the vendor, 

(1) (1581) I, L* R. 6 Calc.. 259 . (2) (1882) I. L, R„ 7 Bom. } 82 
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Rameshar, could therefore have no interest in undervaluing the 
consideration ; lie bad no motive for committing a fraud on the 
revenue. 

Mr. A . E . Ryves (Government Advocate), for the Crown, con- 
tended that the main question in the case was as to wbat was the 
true consideration for the second deed, i.e, whether the cancella- 
tion of the credit of Rs. 19,000 wa9 also pait of the consideration 
or not. In the present case the whole of the Rs. 20,000 had actual- 
ly passed at once, only Rs. 19,000 were deposited with the 
vendee as with a bank. The parties were bankers; and the 
Rs. 19,000 were deposited with Rameshar just a3 the sum 
might be deposited with the Allahabad Bank. He further 
contended that the crucial test in the case was, tl To whom 
did the Rs. 19,000 belong after the execution of the second 
sale deed ? y> There could be no doubt that the deposit of 
Rs. 19,000 was no longer kept alive, and that the original 
vendors could not now claim to get this sum from Rameshar. It 
was obvious, therefore, that the real consideration for the second 
deed was Rs. 20,000 and not Rs. 1,000. 

Mr. A . P. Dube was heard in reply. 

Knox and Pigcott, JJ. — The essential facts of this case are 
as follows : — On the 12th of September, 190S, Mabadeo Prasad 
and Sita Ram executed a sale-deed conveying ceitain property 
to Rameshar Das, the applicant m revision now before this Court. 
The consideration for the sale was Rs. 20,000, of which only Rs. 
Ij000 was paid down in cash, the covenant for the remainder 
being that Rameshar Das should keep the sum of Rs. 19,000 in 
deposit to the credit of the vendors, the latter to draw upon it at 
their convenience on tendering receipts. Before anything more 
was paid the parties repented of their bargain. Rameshar Das 
reconveyed the same property to Mahadeo Prasad and Sita Ram, 
the sale-deed purporting to be simply for a consideration of Rs. 
1,000 paid down in cadi. The courts below have held that 
Rameshar Das thereby committed an offence punishable under 
section 64 (<x) «f the Indian Stamp Act (Act No. II of 1899), in 
that he executed an instrument in'whicli all the facts and circum- 
stances required by section 27 of the said Act were not fully and 
truly set forth. This section requires that the consideration, if 
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any, and all other facts and circumstances affecting the cbargeabili- 
ty of any instrument with duty, or the amount of the duty with 
which it is chargeable, shall be fully and truly set forth therein. 

The first point taken in revision is that the Collector should not 
have instituted this prosecution without first levying the deficient 
duty and penalty on the deed in question. This the Collector 
could not have dene. The deed was fully stamped on a sum of 
Rs. 1,000, the consideration as stated therein. The whole point of 
the prosecution is that the consideration for the sale is not fully 
and truly set forth. We are of opinion that it is not. The actual 
consideration for the sale-deed of the 2nd of March, 1909, was 
the cash payment of Rs. 1,000 plus an oral agreement cancelling 
the liability under which Rameshar Das lay to pay Es. 19,000 on 
demand to the vendees under the said deed. It seems to us that 
we are not even concerned with the question whether, in the event 
of the said vendees, namely, Mahadeo Prasad and Sifa Earn, 
behaving dishonestly and instituting a suit to enforce the provi- 
sions cf the original sale-deed of the 12th of September, 1 90S, 
the Civil Coart could, iu view of the provisions of the Indian 
Evidence Act, permit Rameshar Das to prove this oral agree- 
ment. The question we have to answer is what was the real 
consideration for the second sale-deed, and that consideration 
admittedly was not the mere payment of Rs. 1,000. 

We have next to consider whether Government has as a 
matter of fact been defrauded of stamp duty. Had the consider- 
ation been fully and truly set forth in the sale-deed, it seems 
clear that in view of the provisions of section 24 of the Indian 
Stamp Act, the conveyance in question would have been chargeable 
with stamp duty upon the full sum of Rs. 20,000. The only 
exception to be found in section 24 is the proviso in favour of a 
mortgagee purchasing the equity of redemption. But this is 
obviously inapplicable to the facts before us, and only serves to 
make it clearer that on a conveyance like the present stamp 
duty must be calculated cn the cash payment plus any debt or 
liability thereby remitted or transferred. A suggestion was 
thrown out in the course of argument that the parties might have 
availed themselves of the provisions of article 17 or article 55 of 
the first schedule to the Indian Stamp Act, so as to cancel the 
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liability in respect of this sum of Rs. 19,000 upon an instrument 
bearing a stamp duty of Rs. 5 only. The answer to this argu- 
ment is to be found in the provisions of sections 5 and 6 of the 
Indian Stamp Act. The sale-deed of the 12th of September 
1908 had transferred to Rameshar Das full proprietary title in 
the land in question. (Vide I. L. R., 11 All., 244.) Because of 
the provisions of section 54 of the Transfer of Property Act 
(Act IY of 1882), this title could not be re-transferred to the 
original vendors except by a registered instrument. Such instru- 
ment, in whatever way the parties might elect to word it, would 
necessarily contain provisions bringing it within the definition 
of a “ conveyance v in section 2, clause 10, of Act II of 1899. It 
w T ould therefore be liable to duty as a conveyance upon the full 
consideration which actually passed between the parties. Final- 
ly, it is necessary for a conviction in this case that w r e should be 
prepared to hold that the sale-deed of the 2nd of March, 1909, 
was drafted in the particular form in which it actually stands, 
“ with intent to defraud the Government.” The courts below 
have held that it was ; aud it would certainly be Impossible for 
us to say on revision that this finding must be reversed because 
w r e were of opinion that there was no evidence on the record upon 
which such finding could properly be based. We think, moreover, 
that the omission in the sale-deed of March, 1909, to make any 
reference whatever to the unpaid consideration, could only have 
beenintendei to avoid any question being raised as to the liability 
of the parties to stamp duty over and above that due on the sum of 
Rs. 1,000. By evading the obligation which lay upon them, the 
parties have defrauded the Government of stamp duty, just 
as much as they would have done if Rameshar DaS had in the first 
instance paid the original vendors Rs. 19,000 in cash, taken the 
receipt for the same upon a one anna stamp, and the parties had 
then executed a deed of sale purporting to convey the property 
for a consideration of Rs. 1,000. It is to meet such abuses that 
section 27 of the Indian Stamp Act was flamed, and we think 
that the present ca^e is within the purview of that section. We 
dismiss the application for revision. 


1910 


EMPaaoa 

Vf 

Bam Esn ib 

Das. 



1910 

January 12. 


o 


1SE INDIAN LAW REPORTS, [VO L XXXII. 

APPELLATE CIVIL. 


E^/ore Sir «7bfoi Stanley, Knight, Chief Justice, and Mr. Justice Saner ji. 
BAKHTA WAR and another (Defendants) v, BHAGW 7 ANA (Plaintiff) and 

# BADAM AND OTHERS (DEFENDANTS).* 

Hindu Laii—ILndii v alow— Gift made hj Hindu widow with consent of next 
rev'rsiuucrs — Sint ly more remote reversioners to set aside the gift. 

A gTt by a Hindu w.dow, who succeeded to the separate estate of her de- 
ceased husband, of such estate is not valid and docs not create a title which 
cannot ba impcachel by the remoter reversioner because it has been made with 
the consent of tlie navt rovers oner Ramphal v. Tula Kuan (1) followed. 
Bajrangi Singh v. MaaoTccirnilca Balchsh Smgh (2) distinguished. Hani Anund 
Koer v. The Court of Wards (B) referred to # 

The plaintiffs brought this suit to get a deed of gift cancelled 
and to have it declared that a deed of gift executed by Musam- 
mat Kauli, a Hindu widow, in favour of Bakhtawar, defendant 
appellant, was inoperative as against the plaintiffs respondents, 
who were contingent reveisioners. The defence was that the 
plaintiffs being contingent reversioners had no right to maintain 
a declaiatory suit and that the deel of gift in que tion having 
been executed with the consent of Jas Ram, who was the only 
presumptive reversioner, passed the absolute estate and was valid. 
The court of firss instance (Additional Judge of Meerut) held 
that the contingent reveisioners could maintain the suit and 
although the presumptive reversioners consented to the gift, and 
attested the deed of gift, yet such attestation was not sufficient to 
pass an absolute title. 

Babu Durga Gharan Baneryi for the defendants appellants 
contended that Ja3 Ram, who was the only nearest piesumptive 
reversioner, Laving consented, the gift was a gift of the absolute 
estate, and the plaintiffs who were remote reversioners could 
not main l ain a suit unless they proved that the presumptive 
reversioner was fraudulently colluding with the donor (widow). 
He referred to Rani Anund Koer v. The Court of Wards (3), 
The Collector of Masnh'patam v. Cavaly Yencata Karra inapah 
(4), Nobohisltore v. Kan Nath (5 ), Bajravgi Smgh v. Manokar- 
nJca BjJchsh Singh (2) and Ramphal Rai v. Tula Kuari (1). 

* Fiist Appeal No. 207 of 1908, fiom a decree of Kanhaiya Lai, Additional 
Judge of Meerut, da+ed the 8th of May, 1908. 

(1) (1883) I L. K , 6 All., 11G (3) (1880) L. R„ 8 I. A., 14. 

(2) (1907) I.L.E, 30 All , 1 (4) (1861) 8 Moo. I. A., 529, at 551 f 

(5) (1884) I. L. R„ 10 Calc., 1102. 
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Munshi Gobiiii Pras'iJ, f i: the icspox 1 jut, leuel on JSani 
Aber v. Tat Court of Wards (1) and argued that because 
the presumptive heir by reason of having signal the deal of gif: 
had rendered himself incapable of suing, the remoter reversioner 

COuld SU3. 

Staxley, C. J., and Baxerji, J.— The main quest.on ra : sed in 
this appeal is similar to that which was decided by a Full Bench 
of this Ceurfc in the case of Rxmphctl Rai v. Tula Kuan (2). 
It was in that case decided that a gift by a Hindu widow, who 
succeeded to the separate estate of her deceased husband, of such 
estate is not valid and does not cieate a title which cannot lie 
impeached by the lemoter reversioner because it has been made 
with the consent of the next reversioner. In the case before us 
Musammat Kauli, who was the widow oi one Kallu, made a gift 
of property which belonged to her deceased son, Bhutan, in favour 
of the defendant Bakhtawar, the son of Musammat Bharno, a 
cousin of Kallu. This gift was made with the consent of Jas- 
ram, who is the nearest reversionary heir to Bhulan. The gift is 
impeached by the plaintiffs who aie remoter reversioueis. 

It is contended before us that the ruling in JRamphal Rai v. 
Tula Kuari must be taken to have been overruled by the deci- 
sion of their Lordships of the Privy Councd in the case of Baj - 
rangi Sing 7 i v. Hanoharnika BxJchsh Smgb i^). In that case a 
Hindu widow without legal necessity and without the consent of 
the reversionary heirs executed deeds of sale of successive 
portions of her husband’s estate to her son-in-law. Afterwards 
deeds of relinquishment for valuable consideration ratifying the 
sale-deeds and agreeing not to dispute their validity were execu- 
ted by all the nearest reversionary heirs, being the only living 
reversioners in the line of the common ancestor of themselves and 
the deceased owner of the estate. It was held that the consent 
of these persons was sufficient and binding on their descendants 
and that it was immaterial that it was given after the execution 
of the sale-deeds. This was a case of sales and not a case of gift 
and cannot be deemed therefore to govern the present case. In 
the course of their judgment their Loid ships of the Privy Council 

(1) (IS80) L. R., 8 I. A., 14 ; 1. L, (2) (1883) I. L, R., 6 All., 116. 

R., 6 Calc., 764. 

(3) (1907) I. L, R„ 30 All., 1, 
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criticised the judgment in Ranxphal Rai v. Tujlct Ruar'i , and 
rejected the ride laid down by this Couit, namely, that in order 
to validate an aliena f ion by a Hindu widow of her deceased hus- 
band’s estate for purpo es other than those sanctioned by the Hindu 
Law, it must have the consent of all those among his kindred 
who can reasonably be regarded as having an interest in ques- 
tioning the transaction ” They agreed with the High Court of 
Calcutta that ordinal ily the consent of the whole body of persons 
constituting the nest reversion should be obtained, though there 
may be cases in which special circumstances may render the 
strict enforcement of this rule impossible.” Applying that rule 
they held in agreement with the Judicial Commissioner that the 
consent to the sales of sis reversionary heirs, there being no other 
reversionary heir living at the time of the transfers, superior or 
equal in degree to those reversioners, was sufficient. In the 
judgment they expressed their unwillingness to extend a widow’s 
power of alienation beyond its present limits. It does not 
appear to us that this decision of their Lordships can be treated 
as overruling the decision in Raxnphal Rai v. Tula Kuari, the 
transaction in which case was a gift and not a sale for consider- 
ation. We think therefore that the court below rightly decided 
this question. 

It is further contended that the plaintiffs being remote rever- 
sionary heirs are not entitled to maintain a suit to have the gift 
made by Milsammat Kauli questioned. There is no force, we 
think, in this contention. Jas Earn the nearest reversionary heir 
by consenting to the gift and concurring in the act of Musammat 
Kauli has precluded himself fiom. disputing the validity of the 
impeached gift. Consequently the plaintiffs as next presumable 
reversioners would be entitled to sue. 

In the case of Rani Anund Koer v, The Court of Wards 
(1) their Lordships of the Privy Council, at page 772, observe : 
(i It cannot be the law that any one who may have a possibility 
of succeeding on the death of the widow can maintain a suit of 
the present nature, for, if so, the right to sue would belong to 
every one in the line of succession, however remote. The right 
to sue must in their Lordships’ opinion be limited. If the nearest 
(1) (1830) L, R., 8 1. A., U ; I. L. R„ 6 Calc., 764, 
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reversionary heir refuses without sufficient cause to institute pro- 
ceedings, or if he has precluded himself by his own act or conduct 
from suing, or has colluded with the widow, or has concurred in 
the act alleged to be wrongful, the next presumable reversionary 
heir would be entitled to sue.” 

These are the only questions discussed in the appeal and the 
appeal appears to us to be without force. We therefore dismiss 
it with costs. 

Appeal dismissed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 
Banerji. 

CHHUTAN LAL (Defendant) ©. SHIAM PRASAD and othebs (Plaintiffs) and 
MUSAMMAT MUL KUNWAR and othebs (Defendants). 

Act No. Ill of 1877 ( Indian Registration Act), section 38 — Registration — 
Presentation of document by agent holding a power of attorney — Authen- 
tication of power. 

A document was presented for registration by the agent of a parda-nashin 
lady acting under a power of attorney authorising him generally to present docu- 
ments for registration on behalf of his principal. The power of attorney was 
not executed in the presence of the Sub-Registrar ; but the Sub-Registrar had 
gone to the house of the executant, questioned her, and satisfied himself that the 
power of attorney had been voluntarily executed, and had endorsed the power of 
attorney with a statement that he had so satisfied himself. Held that the 
power of attorney was properly executed and authenticated within the meaning 
of section 33 of the Indian Registration Act, 1877, and the document presented 
by the executant’s agent was validly presented. 

This was a suit for sale on a mortgage executed under the 
following circumstances. The mortgagor Musammat Mul Kun- 
war, a parda-nashin lady, on the 28th October, 1897, executed a 
general power of attorney in favour of Narain Prasad and 
Mazhar Ali Khan, and on the 81st Octoher following executed 
the mortgage deed in suit. On the 4th November, 1897, both the 
documents were presented for registration on behalf of the lady 
at the office of a Sub-Registrar by Mazhar Ali Khan. On the 
next day the Sub-Registrar proceeded to the dwelling house of the 
lady and on her admitting the execution and the completion 
of the documents registered the power of attorney and the mort- 
gage deed. On suit brought by the mortgagees for sale one of 


* First Appeal No. 206 of 1908, from a decree of Muhammad Shafi, Subor- 
dinate Judge of Aligarh, dated the 25th May, 1908. 
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the defendants pleaded that the registration of the mortgage deed 
was not valid, inasmuch as the power of attorney in virtue of 
which it was effected had not been authenticated in the manner 

a 

required by section 33 of the Indian Kegistration Act, 1877. 
The court of first instance repelled the objection as to the validity 
of the registration and decreed the suit. One of the defendants 
appealed. 

Babu fogindro Nath Chaudhri (with him The Hon’ble Pandit 
Moti Lai Nehru and Dr. Satish Chandra Banerji), for the appel- 
lant, referred to sections 31, 32 and 33 of the Registration Act (III 
of 1877) and contended that the registration was invalid because 
the mortgage deed had not been presented by an agent or repre- 
sentative of Mul Kunwar duly authorized by a power of attorney 
executed before and authenticated by the Registrar or Sub- 
Registrar within whose district or sub-district the principal resi- 
ded. He relied upon Mujib-un-mssa v. Abdur Rahim (1) and 
Ishri Prasad v. Baij Nath (2). 

The Hon’ble Pandit Sundar Lai (with him Mr. ff. W. Dillon , 
Babu Durga Charan Banerji and Munshi Jang Bahadur Lai ), 
for the respondents, relied upon the 'proviso to section 33 of the 
Registration Act and contended that Mul Kunwar as a parda - 
nashin lady was exempt by law from personal appearance in 
court and was not therefore required to attend at any registration 
office for the purpose of executing any power of attorney. The 
Sub-Registrar in this case went to the house of the lady and wa 9 
satisfied that the power of attorney had been voluntarily exe- 
cuted by her. 

Babu Jogindro Nath Chaudhri , in reply : — 

The proviso does not dispense with execution before the Sub- 
Registrar, but maltes provision for the case where a question is 
raised as to the voluntary execution of a power of attorney. 
There is moreover a distinction between an endorsement regard- 
ing execution and an authentication by the Registrar (vide rule 
147, Registration Manual). j Here the power of attorney was 
never authenticated by the Sub-Registrar. 

Stanley, C.J,, and B anebji, J The suit out of which this 
appeal has arisen was brought by the plaintiffs respondents for 
(X) (1900) X, L, B„ S3 All., 233, 2 il, (2) (1906) I, L. B., 28 All,, 707, 
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sale upon a mortgage executed on the 31st October, 1897, by 
Musammat Mill Kunwar and one Budh Sen. The appellant, who 
was the fifth defendant to the suit, is the purchase* of the mort- 
gaged property. It is contended on his behalf that*the mortgage 
deed was not validly registered and cannot therefore afieeb the 
mortgaged property. The foundation for this contention is that 
the document was presented for registration by one Mazbar Ali, 
who purported to hold a general power of attorney from Musam- 
mat Mul Kunwar. It is urged that the power of attorney was 
not registered and authenticated in accordance with the provi- 
sions of the Registration Act, and that therefore the presentation 
of the mortgage deed for registration was not a valid presen- 
tation. In our judgment this contention has no force. The 
mortgage deed was presented for registration by Mazhar Ali, 
who held a power of attorney which authorized him to produce 
any document executed by Musammat Mul Kunwar in the regis- 
tration department and have the same registered. Section 32 of 
the Registration Act provides that a document shall be presented 
for registration by some person executing or claiming under it, 
or, among others, by the agent of such person duly authorized by 
power of attorney executed and authenticated in the manner pro- 
vided in the following section. Section 33 provides that if the 
principal at the time of executing the power of attorney resides 
in any part of British India in which the Act is for the time 
being in force, a power of attorney executed before and authen- 
ticated by the Registrar or Sub-Registrar within whose district 
or sub-district the principal resides, would be recognized as a 
power of attorney authorizing the agent to present the document 
for registration. This section, however, has a 'proviso to the 
effect that persons exempt by law from personal attendance in 
court would not be required to attend at a registration office or 
court for the purpose of executing such power of attorney ; and 
that in the case of such a person, if the Registrar or Sub-Regis- 
trar be satisfied that the power of attorney has been voluntarily 
executed by the person purporting to be the principal, he may 
attest it without requiring the personal attendance of the prin- 
cipal. The proviso further lays down that to obtain evidence as 
to the voluntary nature of the execution the Registrar or 
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Sab-Registrar may either go himself to the house of the person pur- 
porting to be the principal and examine him or issue a commission 
for his examination. Musammat Mul Kunwar was a parda - 
n&shin lady rW ho was exempt from personal attendance in court, 
In the case of such a person, under the proviso to which we have 
referred, it is not necessary that she should execute the power of 
attorney in the presence of the Registrar or Sub-Registrar, but 
all that is required is that the Registrar or Sub-Registrar should 
satisfy himself that the power of attorney was voluntarily 
executed by her. We are unable to agree with the contention 
of the learned advocate for the appellant that the proviso 
requires that an executant of a power of attorney should sign 
it in the presence of the Registrar or Sub-Registrar. In the 
present case the Sub-Registrar has endorsed on the power of 
attorney that he had satisfied himself that Musammat Mul 
Kunwar had of her own free will executed the mukhtar- 
nama. He went to her house and questioned her and she 
admitted to him that she had executed the document of her own 
free will and accord. We think that the requirements of section 
38 were carried out in the case of the power of attorney exe- 
cuted by Musammat Mul Kunwar, inasmuch as even if she exe- 
cuted it before its presentation for registration, she admitted 
execution, and the Sub-Registrar satisfied himself that she had 
voluntarily executed it, and authenticated the document by a 
certificate to the effect that he had satisfied himself that she had 
voluntarily executed it. As the mortgage deed in question was 
presented for registration by the agent who held a power of 
attorney authenticated in the manner provided by section 33 ; 
there was a valid presentation of the document and there was no 
defect in it in the matter of registration. We therefore dismiss 
the appeal with costs to be paid to the plaintiffs respondents. 
The objections under section 561 of Act No. XIV of 1882 are 
dismissed. 


Appeal dismissed . 
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Bxnerji, 
DURGA PRASAD (Plaintiff) v. DAMODAR DAS (Defendant) * 

Hindu law — Mdahshara — Joint Hindu family — Agreement entered into with 

one member of family — Such member competent to sue Without joining 

other members . 

Where a contract is entered into on behalf of a joint family business by a 
member of the family in his own name, it is not necessary that any members of 
the joint family other than those who entered into the contract should be parties 
to the suit brought thereon, G opal Das v. Badri Nath (1) followed. Agacio 
v Forbes (2), Bungsee Singh v. Soodist Lall (3) and Han Vasudev Kamat 
Y. Mahadu Bad Gavda (4) referred to. Shamrathi Singh v. Kishan Frasad (5) 
distinguished. 

The plaintiff in this case came into court alleging that he had 
entered into a contract with the defendant for the purchase of 
certain bars of silver ; that he had advanced to the defendant 
part of the price of the silver, but that the defendant had not de- 
livered the silver. The plaintiff accordingly claimed damages 
for breach of contract. The defendant pleaded, inter alia , that 
the plaintiff, who carried on business along with other members 
of his family as dealers in gold and silver lace, was not compe- 
tent to sue without joining as co-plaiutiffs the other members of 
the family. The court of first instance (Subordinate Judge of 
Bareilly) gave the plaintiff a decree. On appeal, however, this 
decree was set aside by the District Judge upon the ground of 
non-joinder of necessary parties, and the suit dismissed. The 
plaintiff appealed to the High Court. 

Dr. Satish Chandra Bxnerji (with him The Hon’ble Pan- 
dit Sundar Lal } and Pandit Baldeo Bam Dave), for the appel- 
lant : 

It is not in every case where a Hindu joint family is inter- 
ested in the result of a suit that they should be made parties 
thereto. In the present case the contracts were entered into 
with the plaintiff, after whom the firm was called, and the written 
agreements were executed in his favour alone. Upon the author- 
ities, the plaintiff was clearly entitled to sue without impleading 

* ’Second Appeal No. 856 of 1908, from a decree of W. H. Webb, District 
Judge of Bareilly, dated the 6th of August, 1908, reversing a decree of Girraj 
Kishor Datt, Subordinate Judge of Bareilly, dated the 13th of February, 1907* 

(1) (1904) I. L. L., 27 AIL, 361. (3) (1881) I. L. R., 7 Gale., 739. 

(2) (1861) 14 Moo. P. C., 160. (4) (1895) L L. R„ 20 Bom., 435. 

(5) (1907) I. Ii, R., 29 AIL, 311. 
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any co-parcener; Oopal Das v, Badri Nath (1), Bungsee Singh 
v. Soodist Ball (2), Eari Vasudev Karrhat v. Mahadu Dad Gavda 

(3) . The c^e in I. L. E., 29 All. 311, relied upon by the Dis- 
trict Judge is distinguishable. Even if the analogy of the law 
of partnership be applied, that is in favour of the plaintiff ; 
see Indian Contract Act, section 230, and Agacio v. Forbes 

(4) . If the plaintiff acted as an agent it is not pleaded that the 
principal was disclosed. 

Munshi QokvX Prasad , for the respondent : 

The satias properly interpreted are in favour of the firm and 
not in that of the plaintiff in his individual capacity. The 
existence of a written instrument does not make any difference 
in principle. It is the family which is interested in the contract 
and which must be represented in the suit. The authorities are 
collected iu Shamrathi Singh v. Keshan Prasad (5) and Sheshan 
Patter v. Veera Raghavan Patter (6) and they entirely support 
the respondent. 

Dr, Satish Chanira Bower ji was not heard in reply, 

Stanley, C. J , and Banerji, J. — The plaintiff in the suit out 
of which this appeal has arisen in conjunction with other mem- 
bers of his family carried on a business for the sale of gold and 
silver lace. His case is that on the 1st of August, 1903, the 
defendant sold to him through some brokers some bars of silver 
and took from the plaintiff Es. 100 in cash by way of earnest 
money and promised to deliver the silver on a certain date ; that 
subsequently the defendant took a further advance in respect of 
the sale of other bars of silver. The defendant failed to fulfil 
his contract, and the suit out of which this appeal has arisen waa 
brought by the plaintiff for recovery of damages for breach of his 
contract by the defendant. On the occasion of the agreement 
the defendant executed sattas in favour of the plaintiff. The 
plaintiff, as we have said, carries on business along with other 
members of his family under the style of Durga Prasad. The 
defendant defended the suit on various grounds, and, amongst 
others, that the agreement entered into with the plaintiff was 

(1) (1904) I. L, L., 27 Alt, 351. (4) (1352) 14 Moo. P. O. 160. 

(2) (1881) L L. R„ 7 Calc., 739. (5) (1907) I. L. R., 29 AH., 811. 

(3) (1895) I. L, R t . 20 Bom., 435. (6) (1903) I. L. S., 32 Ma,d., 284, 
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in the nature of a wagering contract and was therefore not 
enforceable, and also that the plaintiff had no right to sue alone. 

The court of first instance gave a decree in favour of the 
plaintiff, but upon appeal the lower appellate court dismissed 
the plaintiff's claim on the ground of the non-joinder in the 
suit of the other members of the plaintiff's firm. In dismissing 
the suit the learned District Judge held that the decision in 
Oopal Das v. Badri Nath (1), relying on which the court of first 
instance had decreed the plaintiff's claim, was not applicable, 
but that the case was governed by the ruling in the case of Sham - 
rathi Singh v. Kishan Prasad (2). 

From this decision the present appeal has been preferred, 
and it is contended before us that the ease is governed by the 
decision in Gopal Das v. Badri Nath . It is to be observed that 
the contract with the defendant was entered Into by Durga 
Prasad alone and that sattas were executed by the defendant in 
his favour. It does not appear that at the time of the contract 
any mention was made of other members of the firm. We think 
in view of this that the learned District Judge was wrong In 
reversing the decision of the court of first instance. It has been 
held in a number of cases, including a case before the Privy Coun- 
cil, Agacio v. Forbes (3), that one partner, with whom personally 
a contract is made, is entitled to sue upon the contract in his own 
name, without joining his co-partners as plaintiffs. The rule of 
law governing a case of the kind is^ stated in the judgment in 
Bungsee Singh v. Soodist Lall (4). In that case a mortgage bond 
was executed In the name of the plaintiff alone, he being one 
member of a joint Hindu family, and it was held that he was 
entitled to sue as the person who entered into the contract, not 
only on behalf of himself but on behalf of the other members of 
the family. Again^ in the case of Hari Vasudev Eamat v. Mahadu 
Dad Gavda (5), in which a loan was made to the defendant out of 
joint family funds, and a bond for the amount of the loan was 
given In the name of one of the members of the joint family, it 
was held that that member in whose favour the bond was given 
was competent to sue, and that the other members of the joint 

(1) (1904) I. L. B., 27 All., 363. (3) (1863) 14 Mco. JP. C., 160. 

(2) (1907) I, L. 1 29 All., 811. (4) (1861) I. L. B., 7 Calc., 739. 

" (5) (1898) L L. E., 20 Be no., 435. 
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family were not necessary parties. The present case resembles 
that of Gopal Das v. Badri Nath (1), in which this Bench held 
that where a contract is entered into on half of a joint family 
business by the managing members of the firm in their own 
names, it is # not necessary that any members of the joint family 
other than those who entered into the contract should be parties 
to the suit bi ought thereon. 

The learned District Judge relied upon the ruling of a Bench 
of this Court, of which one of us was a member, in the case of 
Shamrathi Singh v. Eishan Prasad (2). The facts of that case 
are not similar to those of the present case. There the managing 
members of a joint Hindu family, carrying on a joint family 
business, instituted a suit in their own names against debtors 
of the family for a debt due to the family, without joining 
with them m the suit either as plaintiffs or defendants the 
other members of the family. That case is clearly distinguish- 
able from the present. There the debt sought to be recovered was 
a debt due to the joint members of the family and it was accord- 
ingly held that some of the members only of the joint family* 
could not maintain a suit for its recovery, without joining the 
other members of the family in the suit. 

For these reasons we think that the decision of the learned 
District JudgeTs erroneous, and we set it aside. As he decided 
the appeal before him upon the question of non-joinder of parties 
and has not determined the other issues raised in the appeal, we 
remand the case under the provisions of order 41, rule 23, of the 
Code of Civil Procedure, to the lower appellate court with direc- 
tions that it be readmitted in the file of pending appeals in its 
original number and be disposed of according to law. The 
appellant will have his costs of this appeal. All other costs will 
abide the event. 

Appeal decreed and cause remanded . 

(1) (1904) I. L. R., 27 All., 361. (2) (1907) I. L. R., 29 AH., 311. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Juttice Sir George 

Knox. 

HAZARI L4L (Defendant) c. DURGA PRASAD (Plaintiff) * 
Pre-emption — Wajib-ul-arz — Construction of document — Contract or custom . 
The pre emptive clause of a wajib-ul arz ran as follows : — “ Aiyandi jari 
raJchna rawaj shafalca hamlco manzur Tia\ ” Held on a construction of the 
wapb-ul-arz that it denoted a record of custom and not of contract. Tasadduq 
Husain Khan v. Ah Husain Khan (1) distinguished. 

The facts of this case were as follows : — 

The plaintiff brought a suit for pre eruption on the basis of 
a wajib-ul-arz prepared at the settlement of 1873. The pre- 
emptive clause of the wajib-ul-arz was as follows : — ci Aiyanda 
jari valchna rccwaj shafa ka Jiamko manzur hai. ” The court of 
first instance held that the wajib-ul-arz recorded a pre-existing 
custom and hence decreed the suit. The court of first appeal, 
however, held that it was evidence merely of a contract, and 
that as the settlement for which the wajib-ul-arz had been pre- 
pared had expired, the plaintiff's suit must fail. The plaintiff 
appealed to the High Court. The case came before Aikman, 
J., who allowed the appeal in the following judgment : — 

“ The sole question for decision in this appeal, which arises out of a suit 
for pre-emption, is whether the clause m the wajib-ul-arz upon which the plain- 
tiff’s claim to pre-empt is based, is, as held by the court of first instance, the 
record of a custom, or, as held by the lower appellate court, the record of a 
contract. After carefully considering the terms of clause 8 of the wajib-ul-arz, 
which contains the passage relied on, I think the interpretation put upon it by 
the first court is right. In that passage the co sharers say * — £ For the future we 
wish to continue the custom of pre-emption.’ The words m the vernacular are : — 

“ Aiyanda jari rahehna rawaj shafa lea hamlco manzvr hai .” I thmk the only 
inference to be drawn from these words is that there was m existence a custom 
of pic-emption which the co-sharers wished to continue to prevail, just as they 
might have agreed amongst themselves to abrogate it by covenanting not to 
enforce it in future. The mere statement m the clause that up to that time 
there had been no suit for pie-emption instituted and decided does not show 
that no claim of pre-emption had been made and allowed. The case rel ed on 
by the learned Subordinate Judge is clearly distinguishable from the present. 

I allow the appeal, and, setting aside the decree of the cornt below, restore that 
of the court of first instance. The appellant will have his costs here and m 
the court below. ” 
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From this judgment the defendants appealed under section 
10 of the Letters Patent. 

Babu Sited Prasad Ghose, for the appellants, relied on the 
case of Tasadduq Husain Khan v. Ah Husain Khan (1). 
He submitted that the inteiposit'on of the word haq between 
the words rawaj and shaja m the wajib nl arz in the above 
case d.d not make any real difference Moieover, there was 
the evidence of the pat wan on the record which showed that 
there was a single proprietor m 125S F ; that there was no 
wajib-ul-arz in that year, and that the earliest wajib ul-arz was 
the one upon which the suit had been brought jSTo custom could 
spring up between 1258 F. and 1280 F., in which year the 
wajib-ul-arz m question was prepared. Again, there was no 
record of any custom of pre-emption in the dastur dehi of the 
recent settlement. 

Babu Durga Charan Banerji , for the respondent, was not 
called upon. 

Stanley, 0. J , and Knox, J. : — The solitary question befoie 
us for consideration m this Letters Patent appeal is whether or not 
the wajib ul-arz, rightly construed, records a pre-existing custom 
of pre-emption. The court of first instance decreed the claim 
for pre-emption as brought. The Subordinate Judge reversed 
that decree. In dealing with the question before us, which was 
also befoie him, he says that “ the finding on this issue depends 
on the construction of the pre-emption clause in the wajib-id-arz 
of the previous settlement, and if that clause contains a record of 
the custom of pre-emption, the plaintiff is certainly entitled to 
claim the property in dispute by right of pre-emption, but plain- 
tiff can have no such right if the said pre emptive clause contains 
simply a covenant for pre-emption, as that covenant came to an 
end on the expiration of the previous settlement and was not 
renewed in the dastur deho of the present settlement ” In appeal 
the learned Judge of this Comt took into consideration the 
words of the wajib-ul arz, which areas follows : — “ Aiyanda jari 
raJchna rawaj shaja lea ha r n%ho ru<x7izur hai . lie interpreted 
these woaL as amounting to a recoid of the existence of a custom 
of pre-emption, which the co-^harers wished should continue. We 


(1) Weekly Notes, 1903, p. 121. 
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agree with the in tei pro tat ion thus put upon the wajib-ul arz. It 190g 

has been contended before us that the words contained m the ~ ~ ' 

Hazari Lal 

wajib-ul arz do not m reality diffei from the words critained m r. 

the particular wajib-ul-a r z w Inch was considered irf the ca=e of Pbasad. 

Ta 8 adduq Husain Khanv. All Husain Khan (If, and that as 

in that case the words there used were held to indicate the making 

of a contract only amongst the co-sharers and not the keeping alive 

of a pre-existing custom, we should in this case construe the 

wajib-ul-arz before us in the same way. Now, the wajib-ul-arz 

referred to in the case of Tasadduq Husain Khan v. Ah Husain 

Khan does differ in one material respect from the wajib-ul arz 

before us. Between the words a o\iw< tj ” and “ slut fa ” there 

comes in the important word r haq” To that decision one of 

us was a party, and it was pointed out that every question of the 

kind must be governed by the language which is to be found in 

the documents under which rights of the kind aiise, and the ease 

law rarely is of much assistance to the court in determining such 

questions. This has been repeatedly laid down. In the piesent 

case sve are concerned merely with the language of the wajib- 

ul-arz before us. We have no doubt as to what the meaning of 

this wajib-ul -aiz is, namely, that theie was a pre-existing custom 

of pre-emption and that the persons who dictated chat wajib-ul- 

arz did intend that that p^e-existing custom of pre-emption should 

continue. We accordingly dismiss this appeal with costs. 

Afjypol dismissed. 


Before Sir John Stanley , Knight , Chief Justice, and Mr Justice Banerji . 

KANHAI RAM AND another (Plaintipfs) v MUSAMMAT AMRI and others January 5 

(Defendants) * 

Hindu Law — Succession — Stndhan — Property acquired by adverse possession 
Where a Hindu female acquires a title to pioperty by means of adverse 
possession, such property becomes her stndhan and descends as such to her 
he.rs. Bnj Indar Bahadur Singh v Banec JanJci Kocr (2) and Mohim 
Chunder Sanyal v. Kashi Kant Sanyal (3) followed. 

The facts out of which this appeal arose were as follows 
One Salig Ram had tw r o sons— Ganga Dan and Sheo Lai. 

Ganga Dan had a son named Khushal Ram, who died in his 

* First Appeal No. 191 of 1903, from a decree of Muhammad Shafi, Sub* 
ordinate Judge of Ahgarh, dated the 1st of June, 1908. 

(1) Weekly Notes, 1908, p. 121. (2) (1877) L. R*, 5 I, A t , t 

( 3 ) (1397) saw. n.» m. 
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father’s life time, leaving a widow, Musammat Ishri, Lim sur- 
viving. Sheo Lai had a son, Narain Das, whose wife was one 
Musammat Amri. Gan ga Dan died in 1882 or 1883, and after 
his death his 'daughter-in-law Ishri took possession of his pro- 
perty and hell it until her death in 1899 It was found that 
she acquired a title by adverse possession. After the death of 
Musammat Ishii the property was taken possession of by Musam- 
mat Arnri and one Gopal. In 1906 the present suit was brought 
by Kanhai Ram and Daya Ram, who claimed to be th nearest© 
heirs of Musammat Ishri, against Amri and Gopal and various 
transferees from them. The court of first instance (Subordinate 
Judge of Aligarh) dismissed the suit upon various grounds 
which are 'detailed in the judgment of the High Court The 
plaintifis appealed to the High Court 

Babu Bwrgi Char an Banerji, for the appellants, referred to 
Mohim Ckunder Sanyal v. Kashi Ravt Sanyal (1) and BoJ - 
want Singh v. Ram Det, unreported.* 

Munshi Govtvcl Prasad (with him Babu Jogindro Nath 
Chaudbri and Babu Gmlhari Lai Ag r irwal% ), for the respon- 
dents, supporter] the judgment of the court below 7 . 

Stanley, C. J , and Banerji, J. — This appeal aiises out of 
a suit to recover possession of property which formerly belonged to 
one Ganga Dan. Ganga Dan w T as one of the two sons of Salig Ram, 
Sheo Lai being the other. Ganga Dan had a son named Khushal 

* The judgment in this case (S. A. 414 of 1905, decided on 
December 7, 1906) w^as as fallows : — 

Stanley, 0. J., and Knox, J.— In the suit out of which this appeal has 
arisen the plaintiff appellant Balwant Singh claimed to be entitled to ihe pos- 
session of a certain house w T hich formerly belonged to his relatives Ram Chandia 
and Lachman. In his plaint he sets forth the death of Lachman m the year 
1875, the death of Ram Chandra m the year 1876, and states that after the 
death of Lachman his widow Musammat Jamna I)ei had been m possession 
and occupation of the house first jointly with Ram Chandra during his life time 
and subsequently with Musammat Chmti, the daughter of Ram Chandra. Then 
the plaint sets forth the death, childless, of Musammat Chmti m 1886, and that 
since that date Musammat Jamna Dei had been m exclusive possession 
of the house until her death, on the 18th of January, 1903. The plaintiff then 
alleges that he is the nearest reversioner of Lachman and Ram Chandra and 
upon these facts he bases his claim to possession. 

(1) Q897) 2 0. W. N., 16k 
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Ram, who died in hi- father’- life lime, leaving a widow , 
Musammat Lhri, him surviving. The other son of Sahg Ram, 
namely Sheo Lai, had a son named Xarain Das aiuMiis wife was 
one Musammat Amri, a defendant m the suit. Ganga Dan died 
m the year 1S32 or 1833, leaving his daughter-in-law Musammat 
Ishn him surviving, who upon his death entered in'o possession 
of his property and continued in possession until the year 1899, 
when she died. It ha^ been found by the court below, and there 
is no controversy as to this, that Musammat Ishri acquired an 
absolute title to the property of Ganga Dan by adverse posses- 
sion. 
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Included m the prayers for lclief in a prayer that “ having regaid to the 
facts of the case, any additional relief oi any relief in place of the relief sought 
which the court may be able to giant may aLo be granted.” The court of first 
instance settled, amongst otheL issues, the issue whether Musammat Jamna Dei 
had been m adverse possession of the house for over 12 y ears and had bee orno 
absolute owner at the time of her death, and if so whether or not the plaintiff 
was entitled to inherit that property. He held that the plaintiff was entitled to 
sucoeed as the reversionary heir of Ram Chandra and Lachman, but that even 
if Musammat Jamna Dei became absolute /nvner by adverse possession for over 
12 years that would make the property her personal property and m respect of 
it the plaintiff uS her husband’s nearest heir was entitled to succeed. On appeal 
the learned District Judge reversed the decision of the court below holding 
that in his plaint the plaintiff did not claim to he entitled to the property 
as the heir of Musammat Jumna Dei, but that he merely claimed it as the near- 
est heir of Lachman and Ram Chandra. He says m his judgment that, finding 
that Musammat Jumna Dei had acquired title by adverse possession, he need not 
go into the other points as to whether the suit being brought on thl present 
plaint, a decree in favour of lespondent as heir of Jamna Dei could be passed. 
“It was not prayed that respondent should bo put mto possession of the pro- 
perty as heir of Musammat Jumna Dei no issue wms struck as to whether 
tho respondent was her hui, to decide whch it m ght even be necessary to 
consider the question of sfndh'in, the heirs being different according to the kind 
of stndha,i the property ,n question was ” This is altogether m our opinion 
too narrow a construction to place upon the language of the plaint The plaintiff 
set forth all the facts material for the determination of Ins rights m respect of 
the property, and whilst he asked for proprietary possession as the nearest rever- 
sioner of Lachman and Ram Ohandra he also asked that £t having regard to the 
facts of the case any additional relief or any relief m place of the relief sought 
which the court may be able to grant, may also be granted ” to him. We think 
that the learned Additional Judge ought to have determined the question which 
was knit between tho parties in the court of first instance, namely, whether in 
view of the facts the plaintiff was entitled to inherit the property, whether as 
heir of Lachman and Ram Ohandra or as heir of Musammat J amna Dei, Before 
therefore we can determine this appeal vre must refer the following ieiue to tfct 
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The plaintiffs claiming to bo the nearest reversionary lieira 
of Musammat Ishri instituted the suit out of which this appeal 
has arisen for recovery of possession of the propet tv. The court 
below has dismissed their claim on three grounds. First of all, 
the court h$ld that the suit was barred by limitation, it not 
having been brought within 12 years from the death of Ganga 
Dan. The learned Subordinate Judge was of opinion that the 
plaintiffs’ claim was as reversionary heirs of Ganga Dan for the 
recovery of his property ; but upon a perusal of the plaint it will be 
seen that their claim was not based on their heirship to Ganga 
Dan but on their heirship to Musammat Ishri, In the third 
paragraph of their plaint the plaintiffs say that they are the 
heirs and next reversioners of Musammat Ishri and are entitled 
to the possession of the property m dispute. Musammat 
Ishri having acquired title by adverse possession, it passed 
upon her death to her heirs, whoever they may be, as her 
stndhan. She died in 1899 and F-e piesent suit was instituted 
on the 8th of May, 1906, that is, well within the period of 12 
years. The learned Subordinate Judge thinks that pioperty 
acquired by a female by adverse possesion is not her stndhan . 
but this is contrary to the views expressed by their Lordships of 
the Privy Council in the case of Bnj Indar Bahadur Singh 
v. Rani Janh Koer (1) and also coutrary to the decision in 
Mohim Ghunder Sanyal v, Kashi Kant Sanyal (2). (See also 
the decision ofjhis Bench in the case of Bahvant Singh y. Mu- 
sammat Bam Dei , S. A. No 414 of 1905, decided on the 7th 
of December, 1906, which has not been reported.* It is clear 
upon the authorities that property so acquired by a female is her 
stndhan and as such stndhan passes to her heirs. 

Then the learned Subordinate Judge was of opinion that the 
suit was barred by section 43 of the former Code of Civil 

learned Additional Judge for determination, namely : — " Is the plaintiff the 
nearest reversionary heir of Musammat Jamna Lei and as such entitled to her 
stndhan , including the house m question ?” 

We refer this issue undei the provisions of section 5G6 of the Code of Civil 
Procedure and direct that the lower appellate court shall take such additional 
relevant evidence as may be adduced by the parties On return of the finding 
the parties will have the usual ten days for filing objections. 

(1) (1877), L. B., 5 I. A., 1 . S C, (2) (1897) 2 C. W. N., 161. 

1 C. L. R., 318. 

* Printed as a foot-note to this case. 
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Procedure for these reasons: — Musamrnat Amri, the widow of 
Narain Das, entered into possession of her husband’s property 
upon his death. She ma ie a gift of portion of it )o one Gopal 
Sahai ; whereupon the plaintiffs, claiming to be the reversionary 
heirs of Narain Da^ instituted a euifc to have t l >is gift in favour 
of Gopal Sahai set aside as against them r J he gift was set aside 
on the ground that Musamrnat Amti lad only a widow’s life 
estate and was not entitled to dispose of the propeity of Xarain 
Pas be}ond her life estate. The court below w T as of opinion that 
the plain tiffs, in that suit ought to have claimed the property w r hich 
they seek to recover in this suit, but m this the learned Sub- 
ordinate Judge is clearly m error. The claim in the foimer suit 
to have the deed of gift set aside was based on a distinct cause of 
action. It was not incumbent on the plaintiffs in it to join a 
claim to recover the propeity owmecl by Musamrnat Ishri. 

The preliminary grounds upon which the court below dis- 
missed the suit are untenable, and it will be necessary there- 
fore to remand the suit to that court for trial upon the 
merits. We accordingly allow the appeal, set aside the decree 
of the couit below, and remand the suit to that court under the 
prov.sions of otder 41, rule 23, of the Code of Civil Procedure, 
with duecjon^ that it be readmitted in the file of pending suits 
and be disposed of according to law. The appellants will have 
the costs of this appeal in any event All other costs will abide 
the event. 

App°al allowed and cause remanded . 


Before Mr Justice Richard s^and Mr Justice Tudball 
SADANAND PANDE (Plaintiff) v ALI JAN and others (Defendants)*. 
Act [Local) No III of 1901 ( United Provinces Land Revenue Act) sections 66, 
So — Market Right to levy tolls— Cess. 

Meld that the levy by the owner of a private market of market dues at so 
much per head for every beast sold and of rent for land occupied by stalls is not 
illegal. Sukhdeo Prasad v Nihal Chand (1) distinguished 

The facts of this case were as follows . — 

The plaintiff asked for a declaration that he w r as entitled to 
realize the income and profits of a certain fair jointly with the 

* Fir^t Appeal No. 198 of 1908, from a decree of Srish Chandra Basu, Subor- 
dinate Judge of Ghazipur, dated the 13th of June 1908. 

(1) (1907) I. L. R„ 29 AIL, 740. 
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defendants in proportion to his share in the village, and further 
claimed to recover the sum of Rs. 2,415-9-9, the amount which 
the defendants had wrongfully realized and converted to their 
own use. 'J'he fair had been established long ago jointly by 
the plaintiff and the defendants and \\a3 held on land which 
belonged jointly to them in certain proportions. The profits 
of the market were derive! from levying a toll of so much 
per head upon every beast bought and sold and also from persons 
who were granted the privilege of putting up their stalls during 
the time the fair was held. The defendants admittedly had 
been collecting and receiving the profits derived from the fair 
in question. The court below, however, dismissed the suit on 
the ground that as there had been no sanction by the Government 
to the levying of the tolls and market dues, their exaction was 
illegal. 

The plaintiff appealed and the defendants filed certain objec- 
tions. 

Mr. B. E . O’Conor (with him Munshi Earibans Bahai ), for 
the appellant, contended that the cesses contemplated by the 
Land Revenue Act were cesses payable by a tenant to his 
zammdar. Here the payments were made by people who came 
from outside of their own fiee will and made use of the land. The 
defendants had admittedly realized the income and the plaintiff 
was entitled to his share, as such payments were not in the 
nature olfcesses and did not need to be recorded. Section 56 
of the Land Revenue Act contemplated cesses in the nature 
of rent and section 86 contemplated cesses in the nature of 
an impost He cited Sukhrleg Prasad v. Nihal Chanel (1), 
Balwant Singh v. Shankar (2), Muhammad Abdul Hai v. 
Nathn (3), Bam Bar an Singh v. Alrakh Rai (4) and Amir 
Hamn v. Oobind (5). 

Mr. R. K. Sorahjf , for the respondents, submitted that the 
recovery of any such payments unless recorded was illegal. Sec- 
tions 56 and 86 of the Land Revenue Act, were enacted with the 
object of informing the Government of the total income that was 
derived from the land so that the revenue might be correctly 

(X) (1907) I L. R , 29 All., 740. (3) (1904) I. L. R., 27 All., 183. 

(2) (1908) I. L, R , 30 All., 235. (4) Weekly Notes, 1892, p. 244. 

(5) Weekly Notes, 1899, p. 77. 
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assessed. It would be defeating the intension of the law if such 
profits w ere allowed by a court without their being recorded 
in the manner in ligated by those sections. Moreover, Eegulation 
VII of 1S22 rendered the holding of private .markets and 
levying of market dues illegal. 

Richards aod Tudball, JJ — This appeal arises out of a 
suit in which the plaintiff asked for a declaration that he wa* 
entitled to realize the income and profits of a certain fair jointly 
with the defendants in proportion to his share in the village. He 
further claimed to recover the sum of Rs. 2,415-9-9, the amount 
which the defendants had wrongfully realized and converted to 
their own use. The facts found by the court below are shortly 
as follows The fair was established some years ago jointly by 
the plaintiff and the defendants. It was held on land w r hich 
belonged to them jointly in certain proportions. So far as the 
findings of fact are concerned we are in entire accord with the 
court below r ; in fact the evidence as to these facts has been 
practically admitted by the respondents’ counsel. The learned 
Judge, however, notwithstanding the finding of^facts in favour of 
the plaintiff, held that, inasmuch as there had been no sanction by 
Government to the levying of tolls_ and market dues, their 
exaction was illegal, aud on this legal ground he dismissed the 
plaintiff’s suit. It must be remembered that no question arises 
between the alleged owners^of the market and the persons who 
are called upon to pay the market due*, nor is there anj#quesfcion 
as to the rights of the owners of rival fairs or markets. The 
defendants admittedly have been collecting and recovering the 
profits derived from the fair in ^question. There is no doubt 
that if the taking of market tolls^and customs is illegal, the 
learned Judge was right in refusing to make a declaration that 
the plaintiff was entitled, and the only question we have to 
consider in the present appeal is whether or not the taking of 
market dues and customs in a private market is legal. The profits 
of the market are derived from levying toll of so much per head 
upon every beast bought and sold and alsi from persons who are 
granted the privilege of putting up stalls duiing the time the 
fair is held. Primd facie any person is entitled to charge 
persons who of their own free will and accord make use of hit 

26 
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land for any purpose. Two provisions of the United Provinces 
Land Revenue Act, III of 1901, are relied on by the defendants 
as showing tl/at the exaction of market tolls and dues is illegal. 
We have no/ been referied to any other enactment. Section 56 
provides as follows 1 In the North-Western Provinces all 
cesses which are payable by tenants on account of the occupation 
of land and which are of the nature of rent payable m addition 
to the rent of tenants, or in lieu of which proprietary rights may 
be assigned under section 78, clause (b)> shall be recorded by the 
record officer under the appellations by which they are known, 
and no cesses not so recorded shall be recoverable in any Civil 
or Revenue Court.” The other section is section 86. Sub- section 
(1) is as follows : — “ A list of all cesses other than those referred 
to in section 56 levied in accordance with village custom shall, if 
generally or specially sanctioned by the Local Government, be 
recorded by the settlement officer, and no cesses not so recorded 
shall be recoverable in any Civil or Revenue Court ; and no such 
list shall be altered or added to during the currency of settle- 
ment.” 

It can hardly be contended that the taking of the market dues 
in the present case comes within section 56. The dues are not 
payable by tenants as such at all. They are payable by persons 
who;come and use the land in question on fair days for the purpose 
of buying and selling. "We do not think that market dues can 
possiblyecome under section 86 either. In the first place, we feel 
the greatest difficulty in holding that the moneys paid by the 
frequenters of markets are u cesses ” at all. They are voluntary 
payments made by persons whj are under no obligation whatever 
to make use of the market unless they please. They are not 
levied in accordance with any village custom. We think that 
the cesses mentioned in sections 56 and 86 of the Land Revenue 
Act are rates levied as a rule by the zamindar upon tenants and 
residents of villages. We may give a few examples. A levy 
made by the zamindar for the karinda, chaukidar or patwari 
would all be cesses. Probably, if a zamindar thought fit to 
establish a market and attempted to levy a rate upon the tenants 
and occupiers, for the up-keep of the market and the payment 
of the market officials, this also would be a cess within the 
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meaning of one or other of the sections. The learned Judge 
refers to the case of Stbhhdzo Prasad v. Nihal Chand (1). The 
po’nt in question m presen., appeal was not before the court 
in that ca^e. S >me reliance was pi iced upon Regulation VII of 
1822. We think it extremely doubtful that any of the pro- 
visions of the Regulation ran le el the holding of private markets 
and the taking of market tin 3^ illegil ; but even assuming that 
it did, we may point out the RsgiHtion VT I of 1322 is repealed 
by Act XIX of 1S73 so far as v> relates to these Provinces. The 
learned Judge very properly deciled mod; of the issues of fact. 
There are, however, two issues which still remain to be decided 
before the appeal can be finally disposed of, namely, as to the 
amount realized by the defendants and what proportion of that 
amount the plaintiff is entitled to. We accordingly refer the 
following issues to the lower court : — 

(1) What amount was realized by the defendants in respect of 
the fair mentioned in the plaint and for the years therein 
mentioned ? 

(2) How much of the amount so realized is the plaintiff 
entitled to ? 

The court below may, if it finds it necessary, take any 
additional evidence to dispose of these issues. Upon the return 
of findings ben days will be allowed for filing objections. 

The objections taken on behalf of the respondents fail and 
are dismissed with costs. 

Issues remitted* 
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REVISION AL CRIMINAL. 


Before Mr. Justice Pi char ds. 

EMPEROR v. BRIJ PA D SARAN and others.* 

Act No. II of Yid 9 (Indian Stamp Act), section 62 (1)(5) — Stamp — Award — 

Unstamped award signed by parties to submission — Party signing t{ other- 
wise than as a witness. 9 ' 

Where certain parties to an arbitration, who had signed the submission to 
arbitration, also signed the award, not as witnesses, but under the heading 
“ signature of the heirs,” and the award was not stamped, it was held that such 
parties did not fall within the purview of section 62, clause (!)(£), of the Indian 
Stamp Act, 1899, as persons “ executing or signing otherwise than as wit- 
nesses.” 

Certain persons, members of the same family, referred to 
arbitration matters in dispute amongst them by a submission 
duly signed by the parties concerned. The arbitrator made his 
award, but did not stamp it in the'manner required by law. The 
award was' signed, as well as by the arbitrator, by certain wit- 
nesses, r and by certain of the parties, who signed under a separate 
heading ^signature of the heirs.” The fact that tbe award was 
not stamped having subsequently come to the notice of a court, 
the parties who had so signed were prosecuted under section 62, 
clause (1)(6), of the Indian Stamp Act and fined On appeal 
the convictions were affirmed, but the fines reduced. The parties 
then applied in levision to the High Court. 

Babu Satya Chandra M ulcer ji and Babu Oirdhari Lai Agar - 
wala for the applicants. 

Mr. R. Malcomson (Assistant Government Advocate), for 
the Crown. 

The judgment of the Court w r as delivered by 

Richards, J.— This is an application in revision to set aside 
the order of the Joint Magistrate of Moradabad and the order of 
the Sessions Judge of Moradabad confirming the conviction, but 
reducing the fine to a sum of Rs. 150 each. The prosecution was 
brought under section~62 of Act II of 1899. Clause ( b ) of sub- 
section (1) of that section provides that li any person executing 
or signing otherwise than as a witness, any other instrument 
chargeable with duty, without the same being duly stamped, 

* Criminal Revision No. 675 of 1909 from an order of S. B. Daniels, 
Sessions Judge of Moradabad, dated the 4th of September 1909. 



ALLAHABAD SEKIES. 


199 


VOL. XXXII.] 


shall, for every such offence, be punishable with fine, which may 
extend to five hundred rupees.” It appears that in the year 
1901 certain persons, members of the same family, submitted 
disputes about the division of the family property toUhe aibitra- 
tion of another member of the same family, namely, Brij Bhukhan 
Saran. This gentleman duly made and published his award, 
which was acted upon by the parties. There are witnesses to the 
award, persons who signed expressly in that capacity. Immedi- 
ately under their signatures are the signatures of the applicants. 
They signed under the head ‘'signature of the heirs” It is 
admitted that all the applicants, who thus signed the award, had 
already signed the submission to the arbitration. Although it is 
not very material to the question before me, it may be mentioned 
that in 1908 it became necessary in another suit to produce the 
award. It was objected to by one of the parties to the suit as 
not being stamped. As the result of this objection a penalty of 
over Rs. 4,000 was imposed, which on appeal to the Board of 
Revenue was reduced to Rs. 2,200. The matter having become 
public in this manner, a criminal prosecution was instituted 
against the applicants, under section 62 of the IndianfStamp Act, 
II of 1899, as already mentioned. The result of the Sessions 
Judge’s order being that the present applicants have been fined 
Rs. 150 each, the question before the court is, whether under the 
circumstances the applicants signed the award “ otherwise than 
as witnesses,” within the meaning of sub-section (1), clause (b) of 
section 62 of Act II of 1899. It is impossible to say that every 
person who writes his name on a document of this nature otherwise 
than as a witness has committed an offence under the Act, be- 
cause, if that was so, even a Judge who signed the document as 
an exhibit would be liable to a fine. It is a pity no definition is 
given in the Act as to the meaning of the expression “signing 
otherwise than as a witness.” Supposing that in the present case 
the applicants had been no parties to the submission to arbitration 
and had signed the award as an agreement, and, notwithstanding 
the fact that they were no parties to the submission, they intended 
to be bound by the award, I think that they might he said to have 
signed the award otherwise than as witnesses, within the meaning 
of the section. Again, if there had been some informality in the 
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submission or in the arbitration proceeding and interested parties 
had signed as evidence of a waiver of the irregularity, they might 
perhaps be said to have signed otherwise than as witnesses. In 
the present cpse, however, it must be assumed that the submis- 
sion, the arbitration proceedings and the award were all perfectly 
regular. If they were, the award bound the applicants just as 
effectuary without their signatures as with them. The document 
was complete when the arbitrator signed and published his award, 
and the only result of the signatures of the applicants was to 
avoid the necessity of proving perhaps at some remote date the 
regularity of the arbitration proceedings. It must be remember- 
ed that a penal Act mu>t be read as favourably as possible for 
the subjects. The arbitrator, who was the xeal person who exe- 
cuted and signed, and whose execution and signature was neces- 
sary, was never proceeded aga*nst. I am informed that he died 
long before the institution of the present prosecution. The ex- 
pression “executed ” with reference to instruments is defined in 
section 2 as meaning “signed.” I think the woid “ executing” 
in section 62 must mean very much the same as “ signing” and 
this must be held to mean “ signing ” so as to complete the docu- 
ment so that it may have full legal effect Tn my opinion under 
the circumstances of the present case the applicants ought not to 
have been convicted. I accordingly allow thi« applica f ion ; set 
aside the orders of the learned Magistrate and the Sessions Judge • 
acquit thd applicants, and direct that the fines, if paid, be re- 
fund ed . 


Application allowed , 
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S„r Jo\n Stadey , Knight, Cnief Justice, and Mr Justice 
Knramat Russia. 

KANCHAN SINGH ai.d anothcu (Px-ail mis) t HA’|TI RAil 
(Defeniusi) * 

jpt e-empt^o i — Wajil-ul-arz — Confirm turn of do< ument — Cord r 2 1 1 or custom. 

The pie-emplive clause of a waub-ul-arz ran as follow^ . — '* Kui muqadma 
haq shafa Tea datr ytahui hua . aiyanda ho jam rahhua haq shafa ha, ham ho 
manzvrhat” JS eld on a construction of the wajib-ul-arz that these v* ords 
did not denote a record of a custom but merely of i contiact to take effect in. the 
future. 

Tasadduq Husain, Khan v. Ah Husain Khan (1) followed. Hasan Lai 
v. Dicrga Prasad (2) distinguished. 

This was a suit for pre-emption, ba-ed on the wajib-ul-arz 
prepared at a previous settlement, alleging that the wajib-ul-arz 
recorded a custom of pre-emption entitling him to pre-empt the 
property, which had been sold to a stranger. Ihe defendant 
vendee pleaded, among other things, that the wajib-ul-arz in 
question recorded a contract which terminated at the expiration of 
the settlemenw at which it was prepared. The terms of the wajib- 
ul-arz were as follows : — f * Zikar intiqal haqiat baruye bai wo 
rehan wo hiba wo wara^at worawaj haq shafa wo dastur 
izdawaj sani. 

Kuchh haqiat rehan nahin hat , aiyanda har hissadar ho apne 
juz wa kul haqiat he, intiqal ha ihhtiar hai, ab tab hoi muqadma 
haq shafa ha dair nahin hua i aiyanda ho jari rakhna haq 
shafa ha ham ho manzur hai; jo hissadar apna haqiat farokht 
karna chahegato awal badast biradar haqiqi jo shamil zamin - 
dari ho, badahu pas hissadar jaddi , jo woh na len to pas hissa- 
dar patti, bahalat mkar unice, pas hissadar d< gar patti, agar 
woh na len to jishe hath chahega farokht harcga ” 

The court of first instance held that the document recorded a 
custom and decreed the plaintiff's suit. The lower appellate 
court, however, held that it recorded a contract and not a custom. 
The plaintiff appealed to the High Court. 

Babu Sctal Prasad Ghose , for the appellants, contended that 
the wajib-ul-arz was primd facie evidence of the existence of 

_ * Second Appeal No. 772 of 190S from a decree of Girraj Kishor Datt, Sub- 
ordinate Judge of Bareilly, dated the 12th of June 1908, reversing a decree of 
Abdul Halim, Munsif of Aonla Faridpur , dated the £9tli of November 1907. 

(1) Weekly Notes, 1908, p. 121. (2) Supra p. 187. 
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a custom of pre-emption and the lower appellate court had erred 
in holding it to be that of a contract. The heading of the pre- 
emption clause of the wajib-ul-arz u rawaj haq shafa wa dastur 
LZ'lawaj sarjl” dearly showed that the document recorded a 
custom of pre-emption. He distinguished Tasadduq Rusciin 
Khan v. Ali Husain Khan (1) and relied on an unreported 
decision in Hazari Led v. Durga Prasad (2). 

The respondent was not represented. 

Stanley, C J., and Karamat Husain, J — This case appears 
to us to be undistinguishablo fiom the case of Tasadduq Husain 
Khan v. Ah Husain Khan (1), which was decided by this Bench. 
The learned pleader for the appellants endeavours to distinguish 
the t vo cases, and he also relies upon a recent decision in an 
appeal under the Letters Patent, namely, Appeal Ho. 45 of 1909, 
decided by a Bench of which one of us was a member (2). In 
that case it was argued that the case of Tasadduq Husain Khan 
v. Ali Husain Khan was not distinguishable from the case 
before the court, but it- was pointed out in the judgment that the 
language used m the wajib-ul-arz in the two cases was differ- 
ent in an important iespeet. In the wajib-ul-arz then before 
the court the clause as to pre-emption lan in the following terms, 
iC aiyancla ho jari rahhna rawaj shafa ha ham ho manzur hai ” 
In the wajib-ul-arz in the cam of Tasadduq Husain Khan v. 
Ali Husain Khan , the w r ords ai;e “ aiyanda ho jari rahhna 
rawaj haq shafa ha manzur haiP In the judgment the import- 
ance of the introduction of the word “ haq ” between “ rawaj 79 
and “ shafa 77 is pointed out. We find the following comment in 
the judgment : — u How the wajib-ul-arz referred to in the case 
of Tasadduq Husain Khan v. Ali Husain Khan does differ in 
one material respect from the wajib-ul-arz before us. Between 
the words * rawaj 7 and * shafa > there comes in the important 
word £ haq 2 In the case now before us reliance is placed upon 
the language of the heading of the clause dealing with pre-emption, 
which runs as follows : — “ Rawaj haq shafa wo dastur izdawaj 
sani.’ It is contended that c rawaj 7 properly translated is 
i custom } and that therefore we should treat the subsequent 
language of the wajib-ul-arz, in which the parties express their 

(1) Weekly Notes, 1903, p, 121, (2) 8^ra p, 187. 
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desire to continue the rlghr of >re-emption, as showing that a 
pre-existing custom existed. We do not so interpret these words. 
The proper translation, we think, is (i currency, or practice, of the 
right of pre-emption and custom as to remarriage.” We are 
unable to distinguish the language of the wajib-ul-arz in this 
case from that in the earlier case decided by us and must dismiss 
this appeal. We accordingly dismiss it, but without costs as no 
one appears to represent the respondent. 

Appeal dismissed . 


FULL BENCH. 


Before Sir John Stanley, Knight , Chief Justice, Mr. Justice Richard* and 
Mr. Justice Tudball. 

ARTHUR FLOWERS (Petitionee) c. MIHHIE FLOWERS (Responpent) 
and THOMAS JOHH MOORE (Co-bespondent).* 

Act No. IV of 1869 (Indian] ]JDivorce Act), section 3— Divorce — Jurisdiction — 

“ Beside'* 

Meld that a mere temporary sojourn in a place, there being no intention of 
remaining there, will not amount to residence in that place within the meaning 
of section 3 of the Indian Divorce Act, 1869, so as to give jurisdiction under the 
Act to the court within the local Emits of whose jurisdiction such place is 
situated. 

This was a petition for dissolution of marriage. The peti- 
tioner and the] co-respondent had at one time been stationed 
together at Meerut, and, being both f re e-masons, were on terms 
of the greatest intimacy. Subsequently the petitioner was trans- 
ferred to Hydeiabad (Scindej, the co-respondent remaining in 
Meerut. Whilst the petitioner was stationed at Hyderabad he 
had occasion to pay a short visit to Meerut. The petitioner 
took his wife with him, and they stayed with the co-respondent. 
On this occasion the petitioner accidentally found a letter which 
led him to believe that the respondent had committed adultery 
with the co-respondent. The petition was filed in the court of 
the District Judge of Meerut, who heard the case and granted 
the petitioner a decree for dissolution of marriage. The decree 
then came up to the High Court for confirmation. The rest of 
the facts of the case are stated in the judgement. 

Mr. E. A . Howard, for the petitioner. 

* Matrimonial Reference Ho. 5 of X9Q9, 

2 ? 
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Stanley, C. J., Kichards and Tudball JJ.— This matter 
comes before us on a reference by the learned Distinct Judge of 
Meerut fui confirmation of the decree passed by him for disso- 
lution of the Carnage of the petitioner, Arthur Flowers, and 
his wife Minnie Flowers, inconsequence of her adultery with 
the co-respondent, Thomas John Moore. The petitioner is a 
Battery Quarter-Master Sergeant He and the respondent were 
married m the year 1898 m the Church of St. Nicholas at 
Plumstead in Kent. Since their marriage they lived together 
as man and wife in several places, and appear, until the co- 
respondent came on the scene, to have lived happily. In 1906 
the petitioner and the respondent came to Meerut, where the 
petitioner was stationed with his battery, and there the petitioner 
met the co-respondent Thomas John Moore, who was also 
stationed there with his regiment, the 17th Lancers. They 
became intimate friends, and in consequence an opportunity was 
given to the CD-respondent of making advances to the respon- 
dent, which unhappily resulted, as established before the learned 
District Judge, in adulterous connection. The learned Judge 
lias found that the adultery is proved and lias given the parties 
a divorce. 

Me are not satisfied upon the evidence that the learned 
District Judge of Meerut had any jurisdiction whatsoever 
to grant a decree for divorce, in view of the fact that the 
petitioner aud his wife did nob last reside at Meerut. Their 
last residence together -was at Hyderabad, Scinde, outside the 
jurisdiction of the District Judge of Meerut. This appears 
from the judgment. In it we find the following passage 

({ The petitioner was transferred with his battery to Hyder- 
abad (Scinde) at the beginning of this year (i.e,, 1906). He 
was unable to take the respondent with him at first, but she 
soon came to ^ him there. He had to return to Meerut in 
April last on business which was panly connected with a 
meeting of a lodge of free-mnsons. The respondent wished 
to accompany him. Hyderabad (Scinde) not being a very 
pleasant place, he acceded to her request and brought her 
with him. They stayed with the co-respondent in his quar- 
ters.” It is clear from this that the last residence of the 
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petitioner with Lis wife was at Hyderabad in Scmde. The 
temporary sojourn for a day or two in Meerut did nob consti- 
tute residence. The petitioner merely paid a - flying visit to 
Meerut for a temporary purpose and not with ‘any intention 
of remaining. Mete casual residence in a place for a tem- 
porary purpose with no intention of remaining is not <f dwel- 
ling ” and where a party ha3 a fixed residence out of the 
juiisdiction, an occasional visit within the jurisdiction will 
not suffice to confer jurisdiction by reason of residence. Now 
the jurisdiction of the court depends upon the residence or 
last residence of the petitioner and his wife. In section 3 of 
the Act a definition is given of the term li High Court,” which 
is empowered by the Act to grant divorce, and at the end of the 
first clause of the section we find the following : — cc In the case of 
any petition under this Act e High Court ? is that one of the 
aforesaid Courts within the local limits of whose ordinary 
appellate jurisdiction, or of whose jurisdiction undei this Act, 
the husband and wife leside or last resided together,” and in 
clause (3) of that section u District Court ” is defined as 
meaning, u in the case of any petition under this Act, the 
Court of the District Judge within the local limits of whose 
ordinary jurisdiction, or of whose jurisdiction under this Act, 
the husband and wife reside or last resided together.” The 
learned counsel for the petitioner has been unable to show 
us that the last residence of the petitioner and his v/ife was 
at Meerut or within the jurisdiction of the District Judge of 
Meerut, This being so, it appears to us that the learned 
District Judge had not jurisdiction to grant a divorce. We 
may point out here that in all ea-es of this kind a District 
Judge ought to inquire into and set out in his judgment the fact3 
relied on as giving jurisdiction to the court to pronounce a decree 
for dissolution of marriage : see Durand v. Durand (1). In 
the case of Wmgrovev. W cngrove (the same page of 14 W. R.) 
it w r as pointed out that m a suit for dissolution of marriage where 
at the time of the presentation of the petition the respondent 
does not reside within the jurisdiction of the court, the jurisdic- 
tion of the Judge and the right of the petitioner to present a 
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1910 


Arthur 
Flo wee 5 

M rams* 
Flowers. 


1910 

January 15. 


206 THE INDIAN LAW REPORTS, [VOL. SSXIli 

petition to him must rest on the fact that the parties last resided 
together within his jurisdiction. The learned District Judge 
may in this casp have been labouring under the misapprehension 
that the petitioner and his wife last resided at Meerut because of 
the temporary visit which they paid to this city. But it is 
clear that that temporary visit did not constitute residence 
within the meaning of the Act. In view of the fact that the 
learned District Judge had not jurisdiction to entertain the 
petition, we have no jurisdiction to confirm the decree which has 
been passed. It is unnecessary for us to consider the merits of the 
case. We abstain from expressing any opinion upon the facts set 
forth in the petition or upon the evidence in support of the petition. 

Hyderabad in Scinde is not within the jurisdiction of this 
Court. It was in Hyderabad, Scinde, that the petitioner and 
respondent appear to have last resided together, and this Court 
has no authority to confirm the decree. 

We, therefore, decline to confirm it. We set it aside and 
dismiss the petitioner's petition. Under the circumstances we 
eay nothing as to costs. 

Reference rejected • 

APPELLATE CIVIL. 


Before Sir John Stanley , Knight; Chief Justice, and Mr. Justice Karamat 

Husain. 

KASHI KUNBI ahd another (Plaintiffs) v. SUMER KUNBI and another 

(Defendants) * 

Act No. Ill of 1877 (Indian Registration Art), sections 17,49 — Registration — 
Compromise, not embodied in the decree, containing a contract for pre-emption. 

The parties to a suit filed a compromise, which, in addition to setting forth 
the rights of the parties as to the property in suit, went on to provide that if 
either party sold his share of the property, the other party should have a right 
to pre-empt. The decree based on this compromise was silent as to the right of 
pre-emption. Held that the compromise required registration, and, not being 
registered, could not be used to support a suit for pre-emption 

The facts of this case were as follows : — 

The plaintiffs and the defendant vendor had certain disputes 

as to the shares, each inherited from their common ancestor, 

* Second Appeal No. 640 of 1909 from a decree of E. H. Ashworth, District 
Judge of Benares, dated the 1st of May 1909, confirming a decree of Hira Lai 
Singh, Munsif of Benares, dated the 26th of February 19$, 
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and in the course of a suit they entered into a compromise on 
the 2nd March 1892 ; in winch they specified the share each was 
entitled to. The compromise further recorded an agreement to 
the effect that if either party sold his share of the property, the 
subject matter of the litigation, the other party should have 
a right to pre-empt. The compromise was filed in court and a 
decree was passed in accordance with the compromise, but it did 
not embody the provision as to the right of pre -emption. On 
the 22nd April the defendant vendor Sumer Kunbi sold his 
share to JSTur Khan, whereupon the plaintiffs brought the present 
suit on the basis of the agreement entered in the compromise of 
2nd March, 1892. The defendants pleaded that as that portion 
was not embodied in the decree it was not admissible in evidence 
as it was not registered. The court of first instance held on the 
authority of Biraj Mohinee Dasee v. Kedar Nath Karmakar 
(1) and Patka Muthammal v. Esup Rowther (2) that the com- 
promise should have been registered, and therefore was not 
admissible in evidence, and dismissed the suit. On appeal the 
District Judge was of opinion that the deed of compromise was 
a composition-deed, but feeling himself bound by the rulings 
relied on by the Munsif dismissed the appeal, The plaintiffs 
appealed. 

Babu Peary Lai Banerji (with him Munshi Gohtd Prasad ), 
for the appellants:— 

The pre-emptive clause in the compromise merely gave 
the plaintiff a right to call upon the defendant vendor to 
execute a sale-deed in his favour. That portion of the com- 
promise did not create any interest in [favour of the plaintiff in 
the property, but merely created in the plaintiffs a right to obtain 
a document, viz,, a sale-deed, which would create the interest. 
An agreement to sell did not create any interest in the property. 
He referred to section 34, Transfer of Property Act. When a 
completed agreement to sell was declared by the Legislature not to 
create any interest in the property, an agreements the nature 
relied upon, which fell far short of the completed agreement 
contemplated by section 54, did not create any interest. A 
document which requires registration must be a document which 

( 1 ) (1908) I, L. 35 Calo , 1010. ( 2 ) (1906) I. L. B., 29 MacU 365 0 
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ill itself creates aright. He referred to the Registration Act, 
section 17, clause (fi), and relied on Jiwan Ali Beg v. Basa Mai 
(1) and Thj Bengal Banking Cc y cadvn v. S. A. Mackertich (2). 
He further submitted that as the compromise formed part of the 
pleadings in a pioper judicial proceeding, it did not require 
registration. He relied on Bmdesri Naik v. Ganga Saran Sahu 
(3), A composition deed included a deed embodying an amicable 
arrangement of a law suit ; Wharton's Law Lexicon. 

Maulvi Muhammad Ishaq for the respondent was not called 
upon, but he referred to F. A. 57 of 1902, decided on 9th March 
1904. 

Stanley, C. J., and Karamat Husain, J. — We think that 
the view of the law expressed by the learned Munsif in his 
judgment is correct. It appears that the parties were involved 
in litigation in the court of the Subordinate Judge of Benares. 
They compromised the suit, filing a sulahnama , dated the 2nd 
of March 1892. In this sulahnama the rights of the parties 
in certain immovable property of the value of Rs. 100 and up- 
wards weie declared and the document therefore was compulsorily 
registrable in view of the provisions of sections 17 and 49 of 
the Registration Act. In the sulahnama it w r as provided that, 
if either party sold his slme of the property, the subject-matter 
of the litigation, the other party should have a right to pie-empt 
A decree was passed upon the compromise, but that decree is 
silent as to the existence of any pre-emptive right whatever. 
The present suit arises out of a claim brought by two of the 
parties to the former litigation to have a. right to pre-empt, 
under the provisions of the sulahnama established. The learned 
Munsif dismissed the suit on the ground that the document 
of the 2nd of March 1892, not having been registered, was not 
admissible in evidence, and that the plaintifi could not therefore 
establish any right to pre-empt thereunder. For the view which 
he entertained the learned Munsif referred to the rulings m 
Biraj Mohinee Dasee v. Kedar Nath Karmakar (4) and in 
Patha Muthammal v. Esup Rowther (5). These decisions 
support the view of the learned Munsif. On appeal the learned 

(1) (1SSG) I. L. R., 9 All., 108. (3) (1897) I. L. K , 20 All , 171. 

(2) (1884) I. L R., 10 Calc., 315, (4) (1908) I. L. R„ 35 Calc. 1010, 

(5) (190G) I. L. R.» 29 Mad, 365. 
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District Judge expressed some doubt as to the coirectness of 
the rulings in question, but held that he was bound by tho^e 
rulings in the absence of any ruling to the contrary by this Court. 
He therefore affirmed the decision of the court of firstinstance. 
The appeal now before us was preferred by the plaintiffs, 
and the only ground of appeal is that the sulahnama (i.c., the 
agreement of the 2nd of March 1892) did not require registra- 
tion, That document undoubtedly declared the rights of the 
parties in immovable property of the value of Rs. 100 and 
upwards and was therefore compulsorily registrable. But it is 
argued that the provisions contained in it as to pre-emption were 
not required to be registered, and that inasmuch as a decree was 
passed determining the rights of the parties in the immovable 
property, the document was admissible in evidence to prove the 
right of pre-emption claimed, that, in other woid-, the document 
may be divided into two parts, one of vhich required and the 
other did not require registration within the meaning of the 
Registration Act. We think there is no force in this contention. 
Section 49 of the Registration Act provides that no document 
required by section 17 to be registered shall affect any immovable 
property comprised therein or (i be received as evidence of any 
transaction affecting such property.” The sulahnama in so far 
as it purported to create a right of pre-emption was a transac- 
tion affecting property within the meaning of this section, 
and in our opinion it was rightly held that, as the document 
was not registered, no evidence of its contents could be given 
to e ^tablish a claim of pre-emption. In the unreported case of 
M usammat Fatima, Bibi v. Mirza Sadr-ud-din Beg (1 ), which 
was decided by a Bench of this Court, of which one of ns 
was a member, on the 9th of March 1904, a similar question 
was dealt with. In that case a contention similar to the one 
which has been raised before us by the learned vakil for 
the appellants wa3 raised. In the judgment we find the 
following passage dealing with this contention : — <( But turning 
to the decree of September 17th, 1892, we find that the only 
parts of the compromise incorporated in it are those in which 
consent is given to the passing of a decree for Rs, 24*375 
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with costs against the property of Tawajjul Husain. The 
decree makes no further mention of the compromise and does 
not purport to incorporate it as part of the decree, or contain 
any direction that it is to be so incorporated or to be consider- 
ed as forming part of the decree. It further follows that the 
portions of the compromise not incorporated in the decree 
must be considered to have no more effect than an agreement 
between the parties which has not been embodied in a decree. 
Such an agreement as we have here ought under section 17 
of the Registration Act of 1877 to have been registered. 
Admittedly it has not beeu registered. We therefore hold 
that itds not admissible in evidence against the plaintiffs appel- 
lants and doespnot bar this suit.” This decision supports the 
judgment appealed from’ and is, we think, correct. For these 
reasons, therefore, we think that both the lower courts were light 
in dismissing the plaintiff's claim, and we accordingly dismiss 
this appeal with costs. 

Appeal dismissed, 


Before Mr, Justice Sir George Knox and Mr. Justice Biggott . 

THE COLLECTOR OF SHAHJAHANPUR {Judgmeht-eebtor) 0. KUNJ 
BEHARI LAL (Decree -holder) * 

Civil Procedure Code (1908), section 63" "Execution of decree — Effect of 
previous order in execution — lies judicata. ® 

When the court executing a decree had decided that the decree as it stood 
was incapable of enforcement against the ancestral property of the original 
debtor, but could only be enforced against property in the hands of the judgment- 
debtors by way of inheritance and not by way of survivorship. Meld that this 
decision was res judicata between the parties to the decree and was not affected 
by the provisions of sections 62 and 63 of the Code of Civil Procedure, 1908, 

The facts of this case were briefly as follows : — 

In April 1903 the decree-holder obtained a decree against 
the son and grandson of his original debtor, and the decree stated 
that the judgment-debtors mentioned therein should be liable 
only as heirs of the deceased debtor. The decree-holder took out 
execution and attached one village, Sumaria. It was objected 
that this village had come into the hands of the judgment-debtors 
by survivorship and was not liable to attachment. The objection 

• First Appeal No. 218 of 1903 from a decree of Muhammad Mubarak Husain, 

Subordinate Judge of Shabjahanpur, dated the 30th of April 1909 
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was allowed on the ground that only property which had come to 
the judgment-debtors by inheritance was attachable and the exe- 
cution against village Sumaria was dismi-sed on the 19th of July 
1902. The deciee-hoider then attached and sold such property in 
the hands of the judgment-debtors as had descended to them by 
inheritance and realized various sums of money, but his decree 
remained unsatisfied. He then applied for review of the judg- 
ment in the case in which he had obtained the decree, but the appli- 
cation was dismissed on the 31st of March 1905. He then put in 
the present application in March 1909, and sought to attach other 
villages in the hands of the judgment-debtors (whose estate was 
then under the Court of Wards) which had come to them by sur- 
vivorship. It was objected that the ordoroi the lOtli of July 1902 
operated as res judicata. The lower court dismissed the objection 
on the ground thac the previous order related to anofcl er village, 
Sumaria, and also on the ground that under section 53 of the new 
Code of Civil Procedure such property was liable to sale. The 
judgment-debtors as represented by the Court of Wards 
appealed. 

Mr. A. E. Ryves for the appellants 

Section 53 of Act V of 1908 had no application, as the rights 
of the parties had benn decided by the order of the 19th of July 
1902, which had become final. The executing court had inter- 
preted the decree and ruled that according to the decree only such 
property would be liable as had come to the judgment- debtors by 
the right of inheritance. That court decided that property which 
had passed to the judgment-debtors by survivorship was not 
liable under the decree. Section 53 could not have any retros- 
pective effect, and could not give to a parly a right which had 
been taken away by a final decree. The decision of the 19th of 
July 1902 had the effect of res judicata . He relied on Behari 
Lai v. Majid Ali (1) and Caspersz, Estoppel and Res judicata (last 
edition) p. 300. The mere fact that other villages were sought to 
be attached made no difference, as they fell within the same 
category, that is, villages which had come to the judgment-debtors 
by survivorship. The material issue was the same, namely, 
whether villages which fell under that category were liable. He 
cited Krishna Behari Roy v. Brojeswari Chowranee (2). 

(1) (1897) I. L. R., 24 All., 138. (2) (1875) L, R., 2 I. A., 2§3. 
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Pandit Baldeo Ram Dave (for the HonTle Pandit Sundar 
Lai), for the respondent ; — 

Before section 53 of the new Code was enacted there was a 
conflict of opinion as to whether the liability of the sons could be 
determined m the execution department or by a regular suit. He 
cited Lachmi Nurain v Kunj>, Lai (1) and Amar Chandra 
Kundu v. Sebalc Ckand Chowdhury (2). By enacting section 
53 the Legislature declared that all property in the hands of an 
heir shall be deemed to have come to him as the legal repre- 
sentative of his ancestor. Therefore, whether the villages weie 
inherited or had come to the judgment-debtors by survivorship, 
they were liable. The order of 19th July 1902 only determined 
that the liability of the son could be determined in the execution 
department, as was laid down in I. L. 5^., 16 All., 449. 

Knox and Piggott, J. J. — This appeal in an execution case 
arises out of the following facts. In April 1902 Kunj Behari 
Lai, respondent in this Court, obtained a decree against Kunwar 
Mahendra Singh and Budh Pal Singh, the and grandson res- 
pectively of Baja Narain Singh, in respect cd a debt incurred by 
the said Baja. The deciee-holder in the year 1902 sought to 
execute this decree by attachment and sale of a village which was 
found to be ancestral property of Baja Naiain Singh. The court 
executing the decree held that the decree, as it stood, was incap- 
able of enforcement against the ancestral property of the original 
debtor, but only against property in the hands of the judgment- 
debtors by way of inheritance from Raja Naiain Singh, and not 
by w ay of survivorship as members of the same joint Hindu family. 
This decision was acquiesced in by the decree-holder, who, in fact, 
made an ineffectual attempt to obtain a review of the decree from 

■ ad passed it. In the month of March 1909 the 
ain took out execution against property which 
property of Raja Narain Singh. He claims to* 
this, because of the provisions of sections 52 and 
le of Civil Procedure, Act No. V of 1908. We 
that these provisions do not help him. In the 
902 Kunj Behari Lai was expressly given the 
right; to recover mone y only from such property as might 


( 1 ) ( 1694 ) i. L , 16 *49. ( 2 ) ( 19 ^) h k* Rm 34 Oalc., 643. 
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have passed to his judgment-debtors by way of inheritance from 
Raja Narain Singh. The decree has been interpreted in this 
sense as between the parties, and that interpretation has become 
res judicata between them. The subsequent alteration in the 
law can have no effect as regards this question, namely, what did 
the court which passed the decree intend to give to the decree- 
holder and what rights were actually given him by the said 
decree. We, therefore, are of opinion that this appeal must prevail. 
We set aside the order of the lower court and dismiss the applica- 
tion for execution. The appellants will get their costs throughout. 

Appeal decreed . 


Before Sir John Stanley , Knight , Chief Justice , and Mr, Justice Figgott, 
KESHO DAS and another (Dependants) v. MAKSUDAN DAS (Plaintiff).* 
Landlord and tenant — Denial of lessor’s right te sue — Estoppel. 

Held that a tenant who had taken a lease from one of several trustees was 
not competent to deny his lessor’s right to sue alone for the rent. Musammat 
Furnia v.\Torah Ally (1), and Jamarayan Bose v. Kadimbmi Dasi (2j referred 
to. 

The plaintiff respondent brought a suit for the recovery of 
arrears of rent for 1312 Fasli to 1314 Fasli as one of the superin- 
tendents of a certain temple. The defence was the admission of 
the liability, but denial of the plaintiff’s right to recover the 
amount, as there were other trustees who were not brought on the 
record and who had served notice on the defendants not to pay 
the arrears to the plaintiff alone. The courts below decreed the 
claim. The defendants appealed. 

Pandit Mohan Lai Sandal (with him Babu Darga Gharan 
Barter ji) for the appellants. 

Babu Sarat Chandra Chaudhri (for Babu Jogindro Rath 
Chaudhri ), for the respondent. 

Stanley, C. J., and Piggott, J.— There is no force in this 
appeal. The plaintiffs suit was brought to recover arrears of 
rent due by the defendants under a letting made to them by the 
plaintiff. It is found by the lower appellate court that the 


* Second Appeal No. 1024 of 1908 Iron a deeue o, L. J Dalai, Di^r.cfc Judge 
o f Agra, dated the 20th of August, 1903 confirming a decree of Muhammad 
Nur-ul-Hasan Khan, Assistant Collector, 1st class, of Agra, dated the 15 + h of 
May, 1908. 
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(1) 3 Wyman, 14. (2) (1869)7 B. L. 723. 
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1910 defendants took a lease from the plaintiff alone and on the 

Ejibho djuT ex pi ra tion of that lease the defendants continued to remain in 

^ possession of the property on the basis of the lease. Subsequent- 
ly. ly to the years for which the rent is claimed in this litigation 

the defendants wete ejected in a suit brought by the plaintiff 
alone. Both the lower courts have given a decree for the amount 
of the at rears. This appeal lias been prefer: sd, and the grounds of 
appeal are substantially that there has been litigation between the 
plaintiff and other parties in relation to the property in dispute, 
and other property, which is alleged to be endowed property, 
and that the defendants, if they pay the arrears of rent to the 
plaintiff, may beheld responsible for the same at the suit of other 
parties. In other words, they question the title of the plaintiff to 
make the lease under which they took and have been in possession. 
It is one of the best settled rules of law that a lessee is estopped 
from denying his lessor’s title. In the case of Musammat 
Furnia v. Torah Ally (1), it was held that the question of the 
lessor's title was one foreign to a suit for rent instituted against 
the lessee, though the ostensible lessor might be merely a trustee 
and as such liable to account to the cestui que trust. This case 
is cited in the case of Jainamyan Bose v. Eadimini Dassi (2). 
The courts below were right in the decision at which they arrived, 
and we dismiss this appeal with costs. 

Appeal dismissed . 

(1) 3 Wyman 14, (2) (1869) 7 B. L. R , 723. 
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Before Mr, Justice Sir George Knox and Mr Justice Biggoit 
NAKTA BAM and othebs Pwi-ndakts) v. CHIBANJI LAL (Plaintiff * 
Cml Procedure Code {1SS2), section 13 — Res judicata -Mortgage — Decree f or 
redemption not providing for extinction of mortgagor’s rights upon non- 
payment— Second* suit for redemption* 

Where a mortgagor brings a suit for redemption and obtains a conditional 
decree but omits to fulfil the condition imposed upon him, he is not debarred 
from brmgmg a second suit for redemption unless the deciee lays down that if 
he fails to fulfil these conditions the property will be sold or he will be debarred of 
all his rights to redeem. Hu gad Singh v. Sat Narain Singh (1) distinguished. 
The facts of this case were briefly as follows: — 

One Karori Mai executed a usufructuary mortgage on behalf 
of himself and his minor brother, the plaintiff. Possession not 
having been given, the mortgagees sued both the brothers for 
possession. In that suit the defence on behalf of the present 
was that there was no legal necessity justifying the alienation ox 
hh> share and that he had not been benefited thereby. The court 
found that there was legal necessity for only a portion, amounting 
to Es. 91, of the consideration ; and that the present plaintiff had 
benefited to the extent of one-half of it, and could, therefore, 
redeem his share on payment of Rs. 45-8-0. The plaintiff accord- 
ingly deposited the sum of Rs. 45-8-0, under section §3 
cf the Transfer of Property Act, but it was not accepted by the 
mortgagees. This deposit was subsequently withdrawn from 
court, but not by the mortgagees. The plaintiff, thereupon, 
brought, in 1884, suit for redemption and possession, and 
obtained a decree, but the decree omitted to specify \>hat would 
by the consequence of non-payment by the decree-holder of the 
mortgage money. Iso steps were taken to execute this decree ; 
but the present suit was brought in 1908 by the same plaintiff for 
redemption of the same property. The defendants objected, 
inter alia, that this suit was barred by section 244 and section 
13, explanation II, of the Code of Civil Procedure of 1882. 
The court of first instance dismissed the suit. On appeal the 
judgment was reversed, and the suit was remanded for trial 
under order XLI, rule 23, of Act V of 190S. The defendant® 
appealed to the High Court against the order of remand. 


• First Appeal No. 57 of 1909 from an order of H, W. Lyle, District Judge of 
Agra, dated the 12th of May 19 09, 

(1) (1904) 1. Li B., ( 27 All., 173* 
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Babu Sarat Chandra Chandhri (for Babu Jogindro Nath 
Chaudhri ; Pandit Aloti Lai Nehrto with him) for the appellants 
contended tha* the plaintiff was not entitled to bring the present 
suit. Having oh amed an unconditional decree for possession in 
the suit ol 1884, the plaintiff should have proceeded to execute it; 
he had no other remedy. That suit was, in effect, one for possession 
pure and simpleton the ground that the mortgage had already been 
redeemed; for, as soon as the deposit was made, the mortgage wms 
extinguished. The decree, properly interpreted, was one for 
immediate possession unconditionally ; and in such a case the 
plaintiffs rights merged in the decree and the only remedy avail- 
able to him was the execution of the decree ; Sita Ramv, Ma/iho 
Lal(l). Before the, date on which the plaintiff brought the suit of 
1884 he had done everything that was required to be done before 
he could get a decree for possession ; the amount payable by him had 
already been judicially determined, and had been duly deposited 
by him for payment to the mortgagees ; and thereby the mortgage 
had been fully discharged ; Rugad Smgh v. Sat Narain Sinqh 
(2). What remained for the court to do was only to give a decree 
for possession ; and it accordingly gave a decree for possession 
unconditionally. 

Dr. Tej Bahadur Sapni, for Te respondent, contended that the 
whole question in the case was as to what the effect of the decree 
of 1884 was. A decree under section 92 of the Transfer of Pro- 
perty Act was not enough alone to extinguish the mortgage. 
Even if the decree of 1884 was regarded as one quite in form 
and in accordance with section 92, it was not by itself sufficient to 
put an end to the equity of redemption ; Dondh Bahadur Rai v. 
Tele Narain Rai (3) and Sita Ram v. Madho Lai (]). The words 
(< had dilaijane 79 occurred in the relief claimed in the suit of 1884. 
That was not a relief proper to a suit for possession pure and 
simple. It showed that the plaintiff himself did not say that the 
mortgage had been extinguished. The mortgagees had declined to 
accept the amount deposited. Unless and until they had got the 
money, or an order under section 93 of the Transfer of Property 
Act nad been pissed, the equity of redemption would continue to 

(1) (1901) I. L. R„ 24 All., 44. (2) (1904) I. L. B., 27 All. Jl7 

(3) (1899) I. L. B., 21 All., 251. 
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subsist. A deposit under section 83 was cot equivalent to payment 
under section 93 ; and as a matter r£ fact payment was never 
made to the mortgagees. The language used in I. L. R., 27 All., 
178, at page 181, relied upon by the appellants, was too wide. It 
was no: intended to be laid down in that case that as soon as a 
deposit was made under section S3 the relation of mortgagor and 
mortgagee at once came to an end. If that were so, there would 
be no meaning in or necessity for the elaborate decree under 
section 92 or the provisions of section 93. 

Babu Sarat Chandra Chaudhri, in reply: 

By the words “ bad dilaijane, ” etc., the plaintiff onlymeant 
that the mortgagees mighc be ordered to take the money which 
was lying in deposit at their credit; nothing further remained 
to be done by him, and therefore the contingency contemplated 
by section 93 did not arise. The wording of the decree was to be 
looked to and followed, and the terms of the decree clearly showed 
that it was one for possession. 

Knox and PiGGOTT, J. J. : — This was a suit for redemption of 
a mortgage. During the minority of the plaintiff there had been 
certain litigation between the parties which resulted in a finding 
that the mortgage debt due from the plaintiff amounted to only 
Rs. 45-8-0. Upon this the plaintiff deposited this sum! under 
section 83 of the Transfer of Property Act, and brought a suit for 
possession by redemption of the mortgage. This suit resulted in 
a decree, the correct interpretation of which is the main point for 
determination in this case. Execution of this decree was never 
taken out, and the deposit of Rs. 45-8*0 is found to have been 
withdrawn from the Civil Court by some person other than the 
mortgagee. These transactions took place in the year 1884 A.D. 
The plaintiff having notv attained majority brings a fresh suit for 
redemption on payment of Rs. 45-8-0. The question is whether 
this suit is maintainable in view of the fact that the decree 
of 1884 has been allowed to become time-barred. We were 
referred in the course of argument to the following rulings of this 
Court: — Dondk Bahadur Rai v. Teh Narain Rai (1), Sita 
Ram v. Madho Lai (2) and Rugad Singh v. Sat Narain Singh 
(3). 

(1) (1899) I. L. R., 21 All., 251. (2) (1901) I. L. R.. 21 AH., 44, 

(3) (1904) I. L. R„ 27 All., 178. 
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the xxexah law repoets, 

On the essential point of law involved we tlrnk that the 
Hast* Him S enera ^ e ff e °f of these rulings is very accurately stated by the 
*. learned District Judge in the following words : — “ Where a mort- 
gagor brings a suic for redemption and obtains a conditional 
decree, but omitg to fulfil the conditions imposed upon him, he is 
not debarred from bringing a second suit for redemption unless 
the decree lays down that if he fails to fulfil these conditions the 
property will be sold or he will be debarred from all right to 
redeem,” We have ourselves in a recent case reaffirmed the law 
in the above sense. Reliance was. placed m the course of argu* 
ment on certain expressions used by the learned Judges who 
decided the case of Rugad Singh v. Sat Naram Singh above 
referred to. It is necessary to remember what w r as the precise 
point for determination in the above case. The equity of redemp- 
tion in respect of a certain mortgage had been broken up and 
acquired by different persons at different times and in various 
proportions. One of these deposited the* entire sum due to the 
mortgagee under section S3 of the Transfer of Property Act and 
brought a suit for possession by redemptionin respect of the whole 
mortgaged property. The question before the Court was whether 
in this same suit a person who had acquired another portion of the 
equity of redemption could be given a decree in respect of his 
own share. This was held to be impossible for various reasons, 
and amongst others because the original plaintiff in that case had 
already satisfied the mortgagees, so that noLhing remained due to 
the latter from the moment the deposit under section 83 of the 
Transfer of Property Act was made. We do not think the learn- 
ed Judges intended to lay down any such general proposition as 
that a person making such a deposit is bound to sue the mortgagee 
limply for possession, and not for possession by redemption, sub- 
ject to payment — that is to say, to actual delivery to the mortga- 
gee under the orders of the court— of the sum deposited, or such 
other amount as may be found duo to him. 

As a matter of fact, however, we are not so much concerned 
with the kind of suit which ought to have been brought by the 
present plaintiff in 1884, or with the kind of decree which ought, 
to have been passed, as with the suit actually brought and the 
aeoree in which it resulted. The suit was not one for possession 
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pure and simple, it was for possession subject to payment of the 
sum deposited and to an order by the court directing the mortga- 
gee to receive the same. The decree passed is an anomalous one 
and not in strict conformity with the provisions of the Transfer 
of Property Act. No doubt, as the learned District Judge 
remarks, this is due to the fact that the said Act had only recently 
come into force and the courts were not fully acquainted with its 
provisions. No period is fixed within which the sum of Rs. 45-8 
is to be paid to the mortgagee and nothing is said as to the possible 
effect of non-payment. At the same time the decree as it stands 
is not one for possession pure and simple, and cannot be treated 
as such. The relief sought is thus described : — ‘‘That after pay- 
ment of Rs. 45-8 due on account of the mortgage in respect of the 
plaintiff's share, one-half share in the mortgaged property herein- 
after specified be redeemed and possession thereof delivered to 
the plaintiff." It is provided that a decree (i for redemption of 
the mortgage" is passed in favour of the plaintiff. The mere 
omission of the court to fix a time for payment does not seem to 
us to bring this case outside the principle already laid down. 

We accordingly dismiss this appeal with costs. 

Appeal dismissed . 

APPELLATE CRIMINAL. 


Before Mr. Justice Tudlall . 

EMPEROR, u. SHEO SARAN LAL 

Criminal JProcedure Code, sections 233 — 236, 239 — Misjoinder of charges — * 

Illegality— Act Mo. XIV of 1860 ( Indian Venal Code), sections 408 and 

467. 

The accused was charged and tried at one and the same trial for three 
offences under section 408 of the Indian Penal Code committed within a period 
of one year, and three offences of forgery under section 467 of the Code and was 
convicted and sentenced m respect of all the six offences. 

Meld that this was an illegality no* - covered by section 537 of the Code of 
Criminal Procedure. Sulrahmama Ayyar v. King JSmjgeror (1) followed. In 
re Bal Ganyadhar Tilak (2) referred to and discussed 

In this case one Sheo Saran Lai, clerk of the Kasia Co-opera- 
tive Bank in the district of Gorakhpur, was charged with and 

* Cri min al appeal No. 799 of 1909, from an order of F. D. Si mpson, Sessions 
Judge of Gorakhpur, dated the 14th of July 1909. 

(1) (1901) I. L. R. 25 Mad., 61. (2) (1903) I. L. R., S3 Bom., 221. 
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tried for, at the same trial, three offences under section 408 of 
the Indian Penal Code and three offences of forgery under 
section 467 of the Code. He was convicted of and sentenced for 
all six offences It was found that he had embezzled three sepa- 
rate sums of money paid in by three depositors, and had in each 
case given a receipt upon which he had forged the signature of the 
Manager of the Bank. In appeal from the order of the Sessions 
Judge the question aiose whether the whole trial was not illegal. 

Mr A. H. C. Hamilton , for the appellant 

Mr. P Halcomson (Assistant Government Advocate), for 
the Crown. 

Tudball, J. : — The appellant Sheo Saran Lai was the clerk 
of the Kasia Co-operative Bank in the Gorakhpur District in the 
year 1898. He has been charged and tried at one and the same 
trial for three offences under section 408 of the Indian Penal Code, 
and three offences cf forgery under section 467 of the Indian Penal 
Code. He has been convicted and sentenced in respect of all 
the six offences. The case against him is tbat three different 
persons seeking to deposit money in the Bank, gave over certain 
sums to him, which he embezzled, and for which he gave receipts 
in bib own handwriting, forging thereon the signature of the 
Manager of the Bank. The primary question arises as to whether 
the trial of the accused at one trial in respect of six offences is or 
is not an illegality, under the circumstances of the case. Section 
238 of the Criminal Procedure Code lays down a distinct role 
that there shall be a separate charge for every distinct offence 
and that every such charge shall be tried separately, except in the 
cases mentioned in sections 234, 235, 236 and 239. Section 234 
lays down that when a person is accused of more offences than 
one of the same kind committed within the space of twelve 
monthsTrom the first to* the last of such offences, he may be 
charged with and tried at one trial for any number of them not 
exceeding three. Offences of the same kind are defined as 
offences which are punishable with the same amount of punish- 
ment under the same section of the Indian Penal Code, or of any 
special or local law. 

Primd facie, the trial of the accused in respect of six offences 
#t one and the same trial, although they may have been committed 
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within the space of 12 months, contravenes ;he rule laid, 
down in section 233, even when lead with section 234. It has 
been argued, however, tnat section 235, clause (1), must be read 
with section 234, and that the three offences mentioned in the 
latter section must be deemed to include all t’m offences committed 
in three similar transactions such as are contemplated by section 
235, clause (1) ; in other words, if an accused person goes through 
three similar transactions within the period of twelve months, 
committing in each transaction the same series of offences, he can 
be tried at one and the same trial on account of all offences 
committed in the course of the three transactions, even if they 
total more than three. I am of opinion that this would be too 
great an extension of the exception mentioned in section 234. 
A point connected with these sections came before the Bombay 
High Court in the case of Bal Oangccdhar Tdah (1). The 
judgment in that case makes no reference whatever to clause (1), 
section 235. Clause (2) of that section and sections 237 and 239 
were considered, no doubt, but the present point was not before 
that Court, and in my opinion, clause (1), section 235, and section 
234 must be mutually exclusive. Even at the trial of Bal Oanga - 
dhar Tdah^ the prosecution was restricted to three offences, 
although there were two similar transactions, in each of which 
two similar offences had been committed, and the accused had 
been committed for trial in respect of all four offences. To hold 
that section 234 covered all offences committed in the course of 
three similar but separate transactions when the number of 
offences was more than three would, in my opinion, be straining 
the language of the section beyond all bounds. Even in the trial 
of Bal Gangadhar Tdah the Bombay Court did not go to this 
extent, and in my opinion the tiial of the present appellant in 
respect of six offences, three of embezzlement and three of 
forgery, is an illegality, as was laid down in the case of Subrah- 
mania Ayyar(2). 

In this view I think it would be improper to go into the 
merits of the case. I, therefore, admit the appeal, set aside the 
convictions and sentences and order the retrial of the appellant 

(X) (1908) I* L. R., 83 Bom., 241. (2) (1901) I, L* R„ 25 Ma& 61. 
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on the charges preferred against him, in accordance with law. 
It will be open to the Sessions Judge to divide the trial into two 
or three trials as he may think fit. 

Appeal allowed . 

[See also Bmperor v. Mata Prasad, I L. R , 31 All., 351, and j Emperor v. 
Sahm-ullah, I. L. R., 32 All., 57— Ed.] 


REVISIONAL CIVIL. 

1910 

January 20. _ 

— — Before Mr. Justice Sir[George Knox and Mr. Justice Richards. 

GOSWAMI SRI RAMAN LALJI MAHARAJ (Objector), u. BOHBA DESBAJ, 
(Opposite party).* 

Jet Xo. XII of 1887 ( Bengal , X - W P. and Assam Civil Courts Act), section 
21 — Act No. VII of 1870, ( Court Pees Act), section 11 — Valuation of suit 
— Appeal — Jurisdiction. 

So long as there has been no order accepted by the plaintiff to make good a 
deficiency m court fees, the original value assigned by the plamtiff must be taken 
as the value of the suit for the purpose of regulating the jurisdiction of the 
appellate court , hut when there has been such an order made and accepted by the 
plaintiff, from that moment the value of the suit must be taken as being in accord- 
ance with the fee actually paid by the plaintiff Ijjatulla Bhuyan v. Chandra 
Mohan Banerjee (1) followed. Madho Das v. Bamji Patah (2) distinguished. 

The facts of this case were as follows : — 

One Desraj brought a suit for recovery of Es. 1,945 on 
a hypotheca f ion bond and offered to redeem prior mortgages, 
if the prior mortgagees proved their debt. The decree was 
however passed on a compromise conditioned on redemption 
of prior mortgages amounting to Es. 15,700 and payment of 
requisite court fees. The applicant was to pay the mortgage 
money by instalments. The judgment-debtor did not pay the 
decretal amount; the decree-holder applied under section 89, 
Transfer of Property Act, to have the order made absolute. 
The judgment-debtor filed an objection. The Subordinate Judge 
disallowed it and made the order absolute. The unsuccessful 
objector filed an appeal before the District Judge, who returned 
the memorandum of appeal to be presented in the High Court. 

Pandit Mohan Lai Sandal , for the applicant : — The original 
valuation of the suit being about Es. 2,000, the court of the Dis- 
trict Judge was competent to hear the appeal. He referred to 
* Civil Revision No. 44 of 1909. 

(1) {1907} I. h. B., 34 Calo., 954. (2) (1894) I. L. K„ 16 All., 286. 
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section 21 of Act Xo. Xll of 1837, and cited Madho Das v. 
Eamji Batak (1). 

Babn Sarat Gaandra Chandhn (with Lira Bahu Jcgindro 
Nath Chaudhri ), for the opposite party was not heard in reply, 
but cited Ijjatulla v. Chandra Mohan Banerjee (2). 

KXox and Richards^ q ues tion which arises in this 

application is whether or not the learned District Judge was 
right in returning the memorandum of appeal, in an execution 
matter, to the judgment-debtor appellant for presentation to the 
High Court. The suit out of which the execution matter arose 
was one to enforce payment of a mortgage by sale of the mort- 
gaged property. The plaintiff valued his suit at Rs. 1.945. In 
the suit he claimed to recover his own mortgage for Rs. 1,000, 
together with interest thereon, and ako stated that he wished 
to redeem two prior mortgages for the aggregate sum of about 
Rs. 15,000 if the debt were found to be due. A decree was 
given in favour of the plaintiff for the sale of the property. 
The amount was directed to be paid by instalments. On failure 
to pay the instalments, the plaintiff was to have the right to 
redeem the two prior mortgages and to sell the property for 
their amount as well as the amount of his own mortgage. There 
was a condition that he must make good the deficiency in court 
fees. Default was made, and the plaintiff made good the defi- 
ciency, acquiescing in the order of the court. After this was 
done, a question arose as to whether certain payments into court 
had or had not been made within proper time. These objections 
were raised on behalf of the judgment-debtor. They were 
over-ruled by the court of first instance, and the judgment- 
debtor preferred an appeal to the District Judge agaiust this 
ruling. The District Judge considered that the proper appellate 
court was the High Court and not the District Judge. He 
accordingly returned the memorandum of appeal for presenta- 
tion to the High Court, The applicant here contends that 
valuation of his suit, that is, the original suit, was Rs. 1,945 
and not the valuation after the deficiency had been made good. 
Section 21 of Act XII of 1SS7 provides as follows “ Save 
as aforesaid, an appeal from a decree or order of a Subordinate 

(1) (1894) I. L. B., 16 All., 286* (2) (1907) I. L, R., 34 Cale„ 954, 
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Judge shall lie to the District Judge where the value of the 
original suit in which, or in any proceeding arising out of which 
the decree or order was made, did not exceed Rs. 5,000, and to 
the High Court in any other case.” The question really is what 
was the value of the suit ? If the value of the suit was only 
Rs, 1,945, as contended by the applicant, then the appeal did lie 
to the District Judge, and it makes no difference that the decree 
was a decree for a larger sum than Rs. 5,000. It is admitted by 
the learned vakil of the applicant that if before the decree the 
court had found that the suit was undervalued and the deficiency 
had been made good, then the value of the suit would be the value 
after the deficiency had been made good and not the valuation 
which the plaintiff had originally placed thereon. He argues that 
the decree of the court ordering him to make good the deficiency 
before proceeding to sell the property for the aggregate amount 
of his own and the prior mortgages was conditional, and 
reliance is placed upon Maclho Das v. Ramji Fatah (1). All 
that was decided in that case was that the mere fact that a decree 
for a larger sum was mad? does not interfere with the original 
valuation of the suit. We quite agree with it. So long as there 
has been no order accepted by the plaintiff to make good the 
deficiency, the original value placed by the plaintiff must be 
taken as the value of the suit for the purpose of regulating the 
proper appellate court, but we think that, when there has been 
such an order accepted by the plaintiff, from that moment the 
value of the suit must be taken as being in accordance with 
the fee paid by the plaintiff. This view was accepted by a Pull 
Bench of~ the Calcutta High Court in Ijjatulla Bhuyan v. 
Chandra Mohan Bancrjee (2). We dismiss the application 
with costs. 

Application dismissed, 

(1) (1S94) I. L. R, 16 All , 2SS, (2) (1907) 1. U R, 34 Oalc., 954, 
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APPELLATE CIVIL. 19 io 

January 20 . 

Before Sir John Stanley, Knight, Chief Justice , and 3fr. Justue Piggoif* 

KURIYA MAL (Plaintiff) t'. BISHAMBHAR DAS (Defendakt) * 

Partition — Appeal — Appeal against preliminary decree after passing of the 

final decree. 

After the passing of the final decree in a suit for partition, no appeal 
will lie which does not challenge the final as well as the preliminary decree 
AJacTcenzie v. War Singh Sihai (1) followed Umaa Knnzoan v. Jarbandhan (2) 
distinguished* 

This was a suit for partition of a house* On June 25th, 

1908, the court of first instance, the Munsif of Ghaziabad, 
passed a preliminary decree in favour of the plaintiff, declar- 
ing his right; to possession by partition of a half share in the 
house in suit. On June 30th, 1908, the same court parsed a final 
decree, giving the plaintiff possession of a specified half-sha* e in 
the house according 10 a p n which had in the meantime been 
prepared by a Commissioner, and adding certain orders as to 
costs, which had been held over at ihe time the preliminary decree 
was passed. On July 23th, 1903, one of the defendants appealed 
to the court of the District Judge of Meerut against the pie- 
liminary decree of June 25th, 1908, without impeaching the final 
decree, which had in the meantime been passed. The District 
Judge passed a decree which purported to be in modification of 
the decree of June 25th, 1908, and directed that the plain tiff ; s 
claim in respect of a one-fourth share in the house in dispute be 
dismissed, besides also modifying the order as to costs. 

The plaintiff appealed to the High Court and raised the preli- 
minary point that no appeal would lie merely from the preli- 
minary decree for partition, when a final decree had been 
passed. 

Munshi Haribans Sahai ( with him Pandit Mohan Lai 
Sandal ) for the appellant. 

Dr, Satish Chandra Banerjd (Tor Babu Jogindro Nath 
Chaudhri) for the respondent. 


* Second Appeal No. 1025 of 190S from a decree of Louis Stuart, District Judge 
of Meerut, dated the 20th of August 1908, modifying a decree of Harihar Lai, 
Bhargava, Munsif of Ghaziabad, dated the 25th of June 1908. 


(1) (1909) I. L. a, 36 Calc., 762. (2) (1909) X. L. R*, 30 All., 479, 
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1910 Stanley, 0. J., and Piggott, J, — TMs was a suit for parti- 

Kujiiyjl tion of a certain house. On June 25th, 190S, the court of first 

Min instance, the learned Munsif of Ghaziabad, passed a pLeliminary 

U, 

Bishihbhab decree in favour of the plaintiff, declaring his right to possession by 
partition of a half share in the house in suit. On June 30th, 1908, 
the same court passed a final decree, giving the plaintiff posses- 
sion of a specified I alf-bhare in the house according to a plan which 
had in the meantime been prepared by a Commissioner, and add- 
ing certain orders as to costs, which had been hell over at the time 
the preliminary decree was passed. On July 28th, 1908, one of 
the defendants appealed to the court of the District Judge of 
Meerut against the preliminary decree of June 25th, 1908, 
without impeaching the final decree, which had in the meantime 
been passed. The learned District Judge passed a decree 
which purports to be in modification of the decree of June 25th, 
1908, and directs that the plaintiff's claim in respect of a one- 
fourth share in the house in dispute be dismissed, besides also 
modifying the order as to costs. The plaintiff coming to this 
Court on secmd appeal raises as a preliminary point the plea 
that where in a partition suit a final decree has been made it is 
not open to an appellant to challenge the correctness of the 
preliminary decree without also appealing against the final 
decree. We have been referred to .no direct authority of the 
Court on the point. The respondent before us relies, as did 
the learned District Judge, on the decision of this Court in Uman 
Kunwari v. Jarhandhan (1). It was there laid down that the 
fact that a suit had been decided by the court of first instance 
in compliance with an order of remand made under section 562 
of the Code of Civil Procedure (Act XI V of 1882) is no bar to the 
filing of an appeal from the order of remand or to the hearing of 
such an appeal. In our opinion that ruling does not cover the case 
now before us. A right of appeal from an order of remand under 
section 562 of the Civil Procedure Code of 1882 was expressly 
given by section 588 of the said Code, and this Court proceeded 
upon the ground that such right of appeal could not be taken 
away in the absence of some direct provision to the contrary. 
Moreover, in considering what the efiecfc of the reversal of an 


(X) (1903) I. L. B.j 30 All,, 479. 
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order of remand, under section 562 aforesaid, would be, this Court 
was careful to point out that} anything done in pursuance of such 
an order would become ipso facto of no effect} on the reversal of 
the said oixier, because the c mrt concerned would have no jurisdic- 
tion to pass auy further order in the case (except by way of re- 
view), unless empowered to do so by the order under section 562 
itself* No such consideration arises in the case now before us, as 
it is clear that the learned Munsif after passing his preliminary 
decree had jurisdiction, and indeed was bound to proceed in due 
course to pass a final decree in the case. It seems to us that a 
serious anomaly would be created by the modification of the pre- 
liminary decree of June 25th, 1908, while the final decree of June 
30th, 190S, remained in force and had not been appealed against* 
There is direct authority ou die point in the case of Mackenzie v. 
Narsingh Sahai (1 whmh decision is in favour of the contention 
raised before us by the appellant. We follow this ruling, and 
set aside accordingly the order and decree of the lower appellate 
court and restore that of the court of first Instance. The plaintiff 
appellant will get his costs from the defendant respondent in 
this and the lower appellate court. 

Appeal decreed * 

PRIVY COUNCIL* 


UDAI BA J SINGH and othbrs (Plaintiffs) t>. BHAGWAN BAKH8H 
SINGH AND ANOTHER (DEPENDANTS). 

[On appeal from the Court of the Judicial Commissioner of Oudh at Lucknow]. 
Transfer of immovable property m Oudh— Oral gif t inter vivos— Act No. I 
of 18G9 (Oudh Estates Act ) , sections 13, 16 and 17 — Act No. IV of 1882 
( Transfer of Property Act), section 123 — Deed, construction of— 
whether testamentary or deed of gift inter vivos — Legatee predeceasing 
testator . 

Under the Oudh Estates Act (I of 1869) immovable property is not 
transferable by gift inter vivos otherwise than by registered deed. 

Although an adopted son is exempt from the operation of section 13, as 
being one of the special class therein designated, a gift to him to be valid must 
comply with the provisions of sections 16 and 17 of the Act ; the two sets of 
sections not being contradictory of each other. 

By a deed dated the 5th May, 1887, executed by a taluqdar in favour of his 
adopted son, the predecessor m title of the appellant, the executant (after 

Present : — Lord Maonaghten, Lord Collins, Sir Arthur Wilson and Mr. 
Ameeb Ali, 

(1) (1909) L L. B*, 36 OaJc., 762. 
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rating that he had by a deed of will on ‘26th May, 1883, appointed Tin adopted 
son as luS successor to the whole of Ins property, and that it had become neces- 
sary to alter some of the provisions of that deed), declared that it was written 
“ by way of deed of adoption and codicil to a will, 55 and that he had made over 
the whole of the property m suit to his adopted son, and had absolutely and 
unconditionally relinquished all right and proprietorship as well as ceased 
interference with the property. In a subsequent clause he described the person 
m whose favour the deed was made as «* my adopted son and donee and legates 

under the deed dated the 26th May, 1SS3, as well as under this deed. . in 

respect of all my movable and immovable propeity which has already been 
acquired, or which may be acquired hereafter during my lifetime or which 
may come to me by inheritance, or to which I may become entitled.” 

Held (affirming the decision of the Court of the Judicial Commissioner) 
that on a consideration of the provisions of the deed, and of the circumstances 
which led up to its execution, it was testamentary m eharactor, and could not be 
construed as a gift inter vivos to the appellant’s predecessor m title, who pre- 
deceased his adoptive father. In styling him “ donee ” the deed referred simply 
to what was given him by the deed and codicil. 

Appeal from a ju Igment and decree (27tk Xovember 1900) 
of the Court of the Ju licial Commissioner of Oudh, which affirm- 
ed a decree (29th March 1905; of the Court of the Subordinate 
Judge of Lucknow, dismissing the suit of the predecessor in 
title of the first appellant. 

The matter in dispute in the suit out of which this appeal arose 
was the succession to the taluqa of Amethi in the province of 
Ouclh. The following pedigree shows the position of the parties 
and the persons through whom they claimed : — 

BAJA DRIGPAL SINGH. 


Baja Har Cband Babu Jai Cliand 

Singh. Singh, 

1 I 


Baja Dalip Singh Babu Arjun Singh, Babu Jangjit Smgh. Babu Piag Prasad 

1 1 t kmgh 

Baja Bisheshar Baja Madho Smgh Babu Man Mohan ) 

Baklish Smgh =A]it Kunwar. Smgh (plaintiff) Gur Bakhsli Smgh 
(died childless). | (plaintiff). 0 

Lai Laohhman Smgh 
(adopted son)= 

Bunpal Kunwar 

The Amethi taluqa was owned by Raja Madho Singh men- 
tioned in the pedigree, whose name appeared as taluqdai In lists 
1 and 2 prepared under section 3 of the Oudh Estates Act (I of 
1869). In 1833 Raja Madho Smgh adopted a kinsman, Lachhman 
Singh, and m 1886 put him in possession of the taluqa after 
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having mutation o± names made m his fcuour. On 5th May, 1 5b 7, 
he executed a document in which, according to the contention of 
the appellanN, he effected a complete transfer of the taluqa 
to Laehhman Singh, who remained in proprietary possession of 
it until his death. Of that document the following were the 
provisions material to this appeal : — 

After stating that he had by a deed of will” written and 
icgistered on 26th May, 1883, appointed under certain conditions 
his adopted ^on Laehhman Singh as his successor to the whole of 
his property, and that it had become necessary to alter some of 
the pm visions of that deed, and after declaring that {( Lai Lachh- 
man Singh, my adopted -on under section 22, clause 5, of Act I 
of 1869 is and will he my permanent successor ” and making 
provisions for the expenses of the temples and places of worship 
and other expense 6 - incidental to the management of the estate, the 
documen t provided by paragraphs 6 ? 7 and 8 as follows : — 

‘‘Sixthly, the instrument, eta ted the 1st June 1878, which I had executed 
m the interests of management [intizo man) and expediency ( maslahatan ) m 
favour ol Balm Sarabpt Singh, taluqcUr of Tikari, in whose favour dakhiU 
Jchanj was also made , I have had it (the said instrument) —after taking it 
hack, with our mutual consent fiom the said Baku Sahib— -annulled, destroyed 
and cancelled and the said Babu Sahib after absolutely relinquishing that (u») 
nght and after i evocation of the gift again put me in possession of the property 
mentioned m the said instrument , and the said Babu Sahib, after getting his 
name expunged fiom the Revenue Registers, had published the fact of the 
relinquishment by him ; and (moreover) executed and registered a deed of 
agLeement, dated the d9th May, 1883, on a fully stamped paper, and after 
getting possession I made over [haw ala kxya), the whole of the said property 
to my adopted son and permanent successoi, la, khurdar Lai Laehhman Smgb, 
m virtue of being my representative ( kaim-inuqavn khud), and I delivered posses- 
sion to him and caused my own name to be removed from the Government Office 
and that of the said borkhurdar to be formally substituted , and, as agam&t 
the said harkhurdar , I have absolute!} and unconditionally relinquished allrights 
( haquq ) and proprietorship (milktyal) as well as ceased interference (madakhilat) 
with the property (jaedad). Therefore, neither Sarabjit Singh himself nor his 
representatives have any right left to make a claim under the deed ol 1st June, 1878 
** Seventhly, m virtue of this deed ha, khurdar Lai Laehhman Singh, as 
an adopted son who la to be regarded (mnUaitwar) as a natural son with 
respect to all rights and privileges (ihldiarat ) — has become, and will continue t# 
ho {hong e : hi will become) like myself, m place of me, my full and permanent 
successor ( jae-aashxn), and it will be his duty {farz hoga)-, like my natural son, 
to exercise forethought in the management of all my property, and to take (letf 
all my movable and immovable property and to give an allowance of Rs. 2,000 a 
year, as mentioned below, to my Rani during her life-time, and to have regard 
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to the preservation of her honour and chastity , and should any woman, 
except the Rani whose name is given below, claim to be my wife, and does not 
produce a registered document from me, then such woman will not be entitled 
to any allowance from my estate. The name of the Rani Sahiba is this : Rani 
A jit Kunwar Sahiba. 

“Eighthly, the stipulations (gharait) of the deed of May 26th, 1883, so far as 
they are inconsistent with this last deed, are hereby (lit., by this instrument) 
amended : but there shall be no change m the essential facts (amar : lit fact), 
namely, the fact of appointment as successor to the property and the fact 
of adoption, which have been accomplished from before [paftle ge Tio cTiuka fiai ) : 
and Lai Lachhman Singh -will be — as my adopted son and donee (mauhub-lahu) 
and legatee (musi-lahu) under the deed, dated the 26th May, 1883, as well as 
under this deed — (my) full ( mukammal ) successor, and will be entitled to all 
rights — legal, customary and ghatlric — in respect of all my movable and immov- 
able property, which has already been acquired, or which may be acquired here- 
after during my life-time, or which may come to me by inheritance, or to which 
I may become entitled. Therefore, while in a state of sound health and sound 
mind and sense, I have, of my free will and of my own motion, written this 
deed by way of a deed of adoption and codicil to a will, in order to amend 
and rectify ( itlah ) the deed of 26th May, 1883, by adding some necessary provi- 
sions to it, so that it may remain on record.” 

Lachhman Singh died intestate and without issue on 12th 
April, 1891, in the lifetime of Raja Madho Singh. He left sur- 
viving him his widow Rani Punpal Run war, and his mother Rani 
Ajib Kunwar. The former succeeded to a life estate m the 
Amethi taluqa and died on 10th August, 1893. She was succeed- 
ed by Rani Ajib Kunwar who died on 17th December, 1893, 
when the succession opened out. 

Raja Madho Singh died on 24th August, 1891, but before his 
death he made a will, dated 1st May, 1891, by which he left his 
property to Raja Bbagwan Bhakhsh Singh, the first respondent, 
who obtained possession thereof after Raja Madho Singh’s death. 
When the succession opened out on the death of Rani Ajit Run- 
war in 1893, Babu Prag Prasad Singh became entitled to the 
Amethi taluqa, and on his death in 1894 his rights passed to his 
son Gur Bakhsh Singh, the first plaintiff, w T ho is now repiesented 
by his son the first appellant, a minor. 

The suit out of which this appeal arose was instituted on 22nd 
August, 1903, by Gur Bakhsh Singh and the transferees of portions 
of the taluqa against Raja Bhagwan Bakhsh Singh as principal 
defendant, and now .the only respondent contesting the appeal. 
The plaint recited the facts above set out \ stated that since the 
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death ot Ham AjLt Kunwar the net end am- has been m wrongful 
pos=e-sion of the property in dispute, and prayed for a decree 
for proprietary possession of the same. 

The only grounds of defence now material were the subjects 
of the 3rd and 4th of the 19 issues settled for trial, namely, 
“(3 )(a) Did Raja Madho Singh abdicate his entire property in 
favour of Laehhman Singh ? and pat him in proprietary possession 
of the same? If so, did the above acts constitute a valid transfer? 
(6) Did Laehhman Singh enjoy proprietary possession over the 
property from 1886 until his death in April 1891 ? (c) If the 
acts of Raja Mad ho Singh be held to amount to a valid transfer, 
was not that transfer absolute and heritable? (4) Did Raja 
Madho Singh execute the deed of 5th May, 1887, and does that 
deed constitute a valid transfer in favour of Laehhman Singh V ? 

The Subordinate Judge held that Raja Madho Singh during 
his lifetime did, as a matter of fact, transfer his property to 
Laehhman Singh who continued m possession until his death in 
April, 189] ; but that the transfer was invalid in law and inoper- 
ative to convey title to Laehhman Singh having regard to sectious 
16 and 17 of Act I of 1869 and section 123 of Act IV of 1882, 
as it had not been made by an instrument in writing. 

With regard to the deed of the 5th of May, 1887, the Subordinate 
Judge held that it had not been duly stamped and was therefore 
not admissible in evidence as a valid transfer to Laehhman Singh. 
It was consequently, he decided, unnecessary to consider whether 
on its construction it was a deed of transfer as was contended by 
the plaintiff, or only a deed of adoption and will as w r as contended 
on behalf of the defendant; but expressed his opinion that the 
point was c< not free from doubt and difficulty ” with regard to para- 
graphs 6 and 7 of the deed. In the result he dismissed the suit 
with costs. 

From that decision the plaintiffs appealed to the Court of the 
Judicial Commissioner (Mr. E. Chamier, First Additional 
Judicial Commissioner, and Mr. L. G. Eyans, Second Additional 
Judicial Commissioner) who dismissed the appeal on the grounds 
(1) that under Act I of 1869, a registered document was necess- 
ary to effect a valid transfer of the property to Laehhman Singh ; 
and (2) that the deed of 5th May 1887 was not a deed of gift, 
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but a testamentary instrument. On the first point Mr. Chamier 
Raid : — 

f£ After hearing counsel for the plaintiffs on the question whether a regis- 
tered document was necessary to effect a transfer of the Raja’s property to 
Lachhman Singh my learned colleague and I were decidedly of opinion that a 
registered document was necessary. We, therefore, did not call upon the res- 
pondents to address us upon this point of the case. I have nothing to add to 
what I said on this subject m my judgment m the case of CJihabraj Kutiw'r 
v. Gopal Lai (1). Counsel for both sets of plaintiffs expressly stated that 
they did not wish to distinguish between Taluqdari and non-Taluqdari property, 
and they admitted that, if the acts of the Raj*a m 1886 did not transfer the title 
to the Taluqdari property, they weie equally inefficacious as regards the non- 
Taluqdari property. It appears to me that the result is the same whether the 
Oudh Estates Act or the Transfer of Property Act applies. I hold, therefore, 
that Lachhman Singh did not acquire any title to the property of the Raja m 
1886.” 

Me. Evans said : — 

<{ The first question is as to the construction of sections 13, 16 and 17 of Act 
I of 1869, as it is contended on behalf of the appellants that a Taluqdari estate can 
bo transferred by an oral gif T under the provisions of the Act. The question is 
an important one, because the authority of such an eminent lawyer as Sir 
Barnec Peacock has been cited m Mr Sykes’ compendium of Taluqdari Law as 
an authority in favour of the contention taken by the appellants. I am of 
opinion that the difficulty which anses m connection with sections 13, 16 and 
17 of Acr- I of 1869 is due to the fact that section 13 precedes sections 16 and 17 
when it should have been placed after them m the Act. If we read them in the 
following order the meaning appears clear enough .—Section 16 provides that 
every tiansfei must be made by an instrument m wilting But (1) section 17 
provides that, if such transfer be a gift, execution of the deed of gift must be 
followed by delivery of possession within six months after registration , and (2) 
a further proviso is set fnr*b m section 13 as to deeds of gift or bequests to a 
certain class of donees and legatees , and m such a case the instrument must have 
been executed more than three months before death of the donor or testator. The 
result is that a certain ola^s of donee or legatee cannot .succeed m case of gift oi 
bequest, even if delivery be given, unless the donoi oi testator fives for more 
than tlnee months after execution Other classes succeed if the provisions of sec- 
tions 16 and 17 aic complied v ith, and one of those provisions is that every 
transfer must he made by m instrument in wilting This makes an intelligible 
law as to transfers . but if section 16 is read as subject to section 13, as contended 
for appellants, it appears to me that the lew on the subject is reduced to chaos. 
It is to my mind as clear a* possible that sections 17 and 13 should be read as 
provisos to section 16 and no f vice versa. I am satisfied that the law as set 
forth by a Bench of this Court m Chhabraj Kmmar v. Q-opal Lai (1) is the only 
interpretation of the law which is intelligible and any other interpretation would 
result m hopelc^ confusion. I have no hesitation m holding that it was never 
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intended that a Taluqdar cmild Inn'S, an oral gif* ui hi csta t and, even if >ueh 
an oral gift were permissible, the provisions of section 123, Transfer of Bropcity 
Act, bar the way, as ^here >s nc> + h ng in the Act com ?ary"to the provisions of tins 
section. * 

On the second pom!, after reading the i i\in4alioii ot f.he deed 
ot the ftt.h May, 1 «S7, Mr. Ctt-vjiiri: said : — 

“ Counsel fot the defendant say that the words ‘ I have absolutely and uncon- 
ditionally relinquished all rights’ m the sixth clause should be ‘ I absolutely and 
unconditionally relinquished all rights ’ , and they contend that this passage 
refers to what occurred m 1886. The plaintiffs’ counsel on the other hand say 
that it refers to the time of the execution of the deed and that it means ‘ I have 
by this deed absolutely and unconditionally rehnqu’shed all my rights/ 

“ The first thing to notice about this document is that the executant does 
not call it a deed of gift, but a deed of adoption and a codicil to a Will. In tins 
respect the difference between thib deed and the deed of 1st June, 1878, referred 
to in the 6th clause is very striking. The word hiba, which is the word usually 
employed to denote a gift, does not appear at all m the deed now m question 
The word jainatlun, which occurs m se\eral places m the deed, mean* literally 
♦sitting in the place of.’ It is used in a purely testamentary document 
with reference to a devisee or representative, but in may also he used 
with reference to a donee m a deed of gift operating inter vivo*. For 
example, in the preamble the Raja says that he appointed Lachhman Singh 
his jainathm by the deed of 1883, a deed which was certainly not intended 
to transfer any immediate title to Lachhman Smgh. In my opmron the 
use of the word jamashm is not conclusive either way. The exaot sense 
of the words marcttib javnashini m the first clause was the subject of 
some discussion, but ultimately both parties accepted the translation given 
above. The word maratib means literally c steps/ It appears to me that the 
Raj* a is here referring to the transfer of possession or to the mutation of names 
effected m 1886 or to both. The plaintiffs rely principally upon the 6th, 7th and 
8th clauses of the deed. The conflict between the parties as to the meaning of 
the penultimate sentence of this clause has already been noticed. 

“ In my opimon the construction and translation advocated by the defen- 
dant are correct. The whole clause with the exception of the last sentence 
appears to me to he a recital of what occurred long before the deed, and the dis- 
puted passage seems to refer to the action taken by the Raja m 1886. It was 
said that the words : absolutely and unconditionally’ were inapplicable to the 
terms of the Raj’a’s application for mutation of names (Exhibit A-25), because 
at the end of the application the Raja said that, if the connection of Lac h h m an 
Singh with the estate should he severed, the estate should revert to the Raja, 
and this was, as the Court below held, a condition. But the provision referred to 
can scarcely he described as a condition The disputed passage m the deed does 
not, m my opinion, mean * I have hereby relinquished/ or { I hereby relinquish’ 
all my rights. In the first place when the executant wishes to say that a 
certain result should follow from the deed he uses the familar words ‘ by means 
of this document’ (bazariye it dastawez he) ( vide the 2nd and 8th clauses). 
Next, the Gtk clause of the deed can onlyjcefer to property affected by the deed 
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of the 1st June, 1878^ namely, Mahal Udyaon, It seems quite certain that the 
executant intended that the operation of the deed should be the same with regard 
to all this property (see the very clear language used at the end of clause S). I 
think, thereioio that it is impose Lie to accept the contention that the 6th 
clause of the deed was intended to operate in yrcesenti as a gift of Mahal Udyaon. 
Nor do I find anything m the 7th clause which can be construed as a gift of 
property %n prcesenti. According to this clause Lachhman Singh is to become 
the full and permanent jainashm of the Raja as his adopted son, that is to say, 
because he is lus adopted son -who takes the place of a natural son. The mood 
of the a ord take ' in the passage 4 take all mv movable and immovable piopcrty* 
md ca>e- bormtmng to be done m the future. The Raja lays upon Lachhman 
Snich ffie duty of taking his property. No one seems to have supposed that it 
was the duty of Lachhman Singh to give the Rani the allowance here mentioned 
from the date of the deed, for it is not suggested that the allowance was ever 
gi\ en by him. 

tf Accordmg to the 8th clause the real things to be accomplished were the 
appointment of a successor and the adoption of a son who would be the Raja's 
full successor and be entitled to all his movable and immovable piopeity then 
existing or to be acquired thereafter or winch might devolve on him by inheri- 
tance. The words chiefly relied upon m tins clause are 4 donee 1 {mauliub-lahu) 
and 4 legatee ' (musi-la^r). 11 rs true thaf the former is the v, ord employed 
to denote a peison who takes under a Juba or gift, but the context seems to show 
that the Raja considered that Lachhman Singh was as much a donee under the 
deed of 1883 as under the deed of 1887. and the reference to the property to be 
acquired thereafter negatives the idea of an immediate gift of all the executant’s 
property and points to testamentary intention. The 8th clause appears to me as 
clearly testamentary as the 5th clause, which is admittedly testamentary.” 

After referring to the large amount of stamp duty to which 
under the Stamp Act of 1879 the deed would have been liable as 
another reason against the probability that the Raja intended it to 
be a deed of gift the judgment continued : — 

£t In this connection it must be remembered that it was the duty of the 
Registering Officer to see that the deed hore a proper stamp, so that the Raja 
would have run a great risk in presenting for registration what was on the face 
of it a deed of gift. If the Raja intended by this deed to transfer the title to his 
property, he must have deliberately avoided using the ordinary language of a gift, 
and, as far as I can see, his only object can have been to defraud the revenue. It 
is impossible to assume that he had any such intention and one must look else- 
where for his reason for not employing the ordinary language of a gift. I do not 
believe that the Raja intended this document tq,be a deed of gift. There is m it 
no such description of the property as is required for a deed of gift, but the 
language is appropriate to a devise and bequest of a man’s whole property. For 
these reasons I hold that the instrument of May 5th, 1887, is not a deed of gift.” 

Mr* Evans on this point said 

lt Now, what are the circumstances under which this deed was executed ? It 
is recited in the deed that the executant had executed a deed in favour of one 



ALLAHABAD SERIES. 


235 


VOL. XXXII.] 


Sarabjit Singh m 1878. This is revoked, and it therefore is perfectly clear that 
the executant never intended to make an irrevocable g.f t of the estate or any 
portion thereof to Sarabj'it Smgh. The deed of 1387 purports to put Lachhman 
Singh in place of Sarabjit Smgh, and the s.xth clause contains a recital that 
Sarabjit Smgh and his representatives have no right left m the property, but it 
does not contain any recital that the executant has no right left m the property. 

“ It is necessary also to refer to the petition of the executant dated 17th 
March, 1886 (Exhibit A-25), under which mutation of names was effected in 
favour of Lai Lachhman Smgh, which recites that Lachhman Smgh has been 
placed in proprietary possession of the estate comprising 291 had hast villages, 
and prays that his name be entered m the papers. ' It provides also for the man- 
agement and supervision of the applicant so long as Lai Lachhman Smgh is 
under 21 years of age, and further that if m any event Lai Lachhman’s connec- 
tion with the estate be severed during the lifetime of applicant (e. g., in case of his 
death or his becoming hostile to the applicant) the whole estate would revert to 
the applicant just as if no adoption or mutation of names had ever taken place. 
It is therefore as clear as can be that prior to 1887 the executant had no idea of 
granting to Lachhman Smgh a perfect and indefeasible title to the estate, and 
this is an important matter when the deed of 1887 has to be interpreted, 

“ It is contended for the respondent Raja No. 1 that the fact that the deed 
of 1887 was revocable in the event of a son being born to the executant, and that 
no provision of any kind was made for the executant’s expenses after 1887, shows 
that the executant never intended at that time to part with his proprietary title 
and, if any words in the deed are repugnant to the clear intention to the execu- 
tant as expressed in other portions of the [deed, they must be disregarded accord- 
ing to the usual rules for construction of documents. 

“ It is contended that the only operative clauses are the 7th and 8th, the rest 
being mere recitals, the word ‘ donee ’ m the_8th clause simply meaning a donee 
under the conditions of the deed and not a donee m the sense that the donee was 
to be invested with a perfect proprietary title to the estate. 

<* It appears to me that if the executant had wished to execute a deed of gift, 
pure and simple, he could have had no difficulty in having a simple deed drafted 
accordingly. He did not do this, but had an ambiguous and cumbersome deed 
drawn out, by which he hoped to perfect the title of Lai Lachhman Smgh, which 
should come into effect on the executant’s death. This object was to be effected 
by placing Lachhman Smgh in nominal possession and effecting mutation of 
names in his favour, thereby preventing any claim by ’a possible heir out of 
possession. The present dispute has arisen as Lachhman Smgh predeceased the 
executant. 

“ The conclusion I have arrived at after consideration of all the arguments 
addressed to the Court is that the executant did not intend to divest himself of 
his title to the estate, but only to place Lachhman Smgh in a position which 
would be impregnable on the death of executant during the lifetime of Lachhman 
Smgh. I hold that this instrument cannot be construed to be a deed of gift as 
defined in section 122, Act IV of 1882.” 

On this appeal- 
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Sir R. Finlay, K, G. and Ro $ s for Ibe appellants contended 
that the transfer of the property in suit in 1886 by Raja Madho 
Singh to Lachhman Singh was a valid transfer, and the Court 
below had wrongly held that under Act T of 1869, in order to effect 
such a transfer, a registered deed was necessary. The provisions 
of Act I of 1869 relating to the requisites for such a transfer had 
not been repealed^bv the Transfer of Property Act (IV of 1882), 
to that those provisions must be taken as governing the case. 
Under Act I of 1869, it 'was submitted, an oral transfer (mean* 
mg one otherwise than by written instrument) was effectual, and 
it w r as contended thar the provisions of section 17 as to registrar 
non did not apply to Lachlunan Smgh, because as an adopted son 
he was one of the cla^s referred to in section 13 in respect cf 
whom a written and registered instrument was not required to 
validate a gift inter vivos by a taluqdar. Reference was made to 
Act IV of 1882, sections 2(a) and 123 ; Act I of 1869, sections 
11, 12, 13, 14, 15, 16 and 17; and Chhabraj Kunwar v. Gopal 
Lai (1). [Sir A. Wilson referred to Balraj Kunwar v. Jagatpal 
Singh (2)]. But even if the gif 5 made in 1886 was invalid as 
nob being injwriting or registered, the gift was completed by the 
deed of 5th May 1887, w r hich, it was contended, was, and was 
intended to be, a deed of gift in proesenti and not a testamentary 
instrument, as had been wrongly decided by the Court below. As 
to its proper constructionjreference was made to Surajmam v 
Rabl Noth Ojha (3) ; Lalit Mohun Smgh Roy v. Chukkun Lai 
Roy (4) ; Mar car Sigg (5) ; Sykes compendium of Taluqdari 
Law, pages 263, 264, 265 ; and Shere Bahadur Singh v< Bartao 
Kuar (6). 

BeGruyther, K.C . , Mot h Lai Nehru and B. Bube for the 
first respondent contended that, assuming an oral gift of the 
property in suit to have been made by Raja Madho Singh, it 
was ineffectual in law to pass title to Lachhman Singh because 
the provisions of sections 16 and 17 of Act T of 1869, and of 
section 123 of Act IV of 1882 had not been complied with. 

(1) (1906) 9 OuJh Cases, 113. (4) (1897) I. L, R„ 24 Calo., 834: 

L. R., 24 I. A , 176. 

(2) (1904) I. L. R. f 26 AIL, 393. (5) (1880) I L. R., 2 Mad., 239 ; 

L. R., 31 1. A., 132. L. R., 7 I. A., 83. 

<8) (1907) I. L. R., SO All 34 : (6) (1877) I. L. R„ 3 dale,, 645 (651), 

h, R„ 35 I. A., 17. ' 
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There was nothing contradictory in action 13 and sections 16 
<1 17 of Acfc I °£ *869, aud the faefc that an adopted son was 
exempt from the provisions of section 13 did not prevent the 
ration of the subsequent sections or render a gift to him valid 
inhere had been no compliance with their provisions, la Hur- 
pu.rshud v. She,> JJayol C 1 ) a t^sfer, though not formally attested 
•registered wa a held to be valid because it was made prior to 
the lassing of Act i of 1869 and that Act had no retrospective 
eilect Since Vet I of 1869 such a transfer would not be held 

valid ; section 123 

It was also contended chat the Court of the 
sioner had r fair if decided diat deed dated oth May 1887 did 


of Act IV of 18S2 was referred to. 

Judicial Commis- 


not operate as a g 


ift inter vivos, but was of a testamentary na- 


r e The Raja called it a deed of adoption and a codicil to a 
Will' and a consideration of the language he rued showed that he 
had no real intention of divesting himself in prcesenti of the 
•t ‘ in'favonr of Lach liman Singh, and that several provisions 
indicated ^course of conduct to Lachhmau Singh with respect to 

„.Vitph could only be followed in the future. Had 
the property wtueu oo j . 

it been meant a gift vivos there would have been no 

difficulty in expressing hi= intention quite clearly. The deed 
itself was marked by the Registration authorities under Register 
\ 0 3 whereas, bad it been a transfer it would have been maiked 
bider Re°istei >"o 2 Reference was made to Fanindra Deb 
™ v %nt>swar Dos \2) ; Ishn Singh v. Bald-u Singh (3) ; 

Act till of 1877) Act I of 1869, sec Jon 22, 


aud Bhcti Nuruidar Bahadur finujh v. A clad 


Registration 
clauses 4 aud o, 

Ram, (4). 

Sir 11. Finlay, K.U, replied 

1910 February lOf/t— 1 The judgement of their Lordships 
was delivered by IjOBD Macnaghten 

This is an appeal from the Court of the Judicial Commis- 
sioner of Oudh affirming a decree of the Subordinate Judge 

of Lucknow. 

The matter in controversy is the right of 


bueeession to the 


Amethi taluqa iu 


the Sultanpur district of the Province of 


T o q T A 259 (277). (3) (1884) I. L. E. 10 Calc., 792 : h. B., 

(1) (1876)L.B.,3LA.^ \ ) uf.A.,135. 




11 Calc., 463 ; 


(4) (1893) I. L. R., 20 Calc , 649 ; Ju, B. } 
20 L A., 77, 
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Oudh, formerly the property of Raja Madho Singh, deceased, 
whose name appears in Lists I and II mentioned in section 8 of 
the Oudh Estates Act (Act I of 1869). 

Madho Singh died on the 24th of August 1891. Under his 
will, dated the 1st of May 1891, the respondent Bhagwan Bakhsh 
Singh has been in possession ever since Madho Singh’s death. 

The respondent’s title is challenged by the first appellant 
Babu Udai Raj Singh, representing the late plaintiff Gur 
Bakhsh Singh. 

The claimant Gur Bakhsh Singh deduced his title fiom one 
Lai Lackkman Singh who was adopted by Madho Singh, but 
died on the 12th of April 1891, in the lifetime of his adop- 
tive father. His case was that Madho Singh in his lifetime 
made over the estate to Lachhman Singh in one or other of 
two ways ; either by a verbal gift to be inferred from Madho 
Singh’s conduct and the circumstances of the case, or by a 
registered instrument which is dated the 5th of May 1887, 
and was intended, it is said, to take effect as an immediate 
transfer. 

The cause of action as alleged by the claimant accrued on the 
death of Madho Singh’s widow, Lachhman Singh’s adoptive 
mother, on the 17th of December 1893. But the suit was nob 
instituted until the 22nd of August 1903. 

At the trial there was a great mass of evidence on issues not 
material on this appeal. 

The appeal, which was allowed by special leave, is confined 
to two questions: — 

1. Is immovable property m Oudh transferable by gift inter vivos other- 
wise than by registered deed ? 

2. What is the meaning and effect of the instrument dated the 5th of May 
1887 ? 

The Subordinate Judge, though he rejected as untrustworthy the 
testimony of a large body of witnesses who deposed to the fact of 
a verbal gift, thought that there must have been a gift of that 
sort, but he held the gifc invalid having regard to the provisions 
of the Act of 1869. The Court of the J udicial Commissioner 
declined to go into the question of a verbal gift, holding that no 
transfer by way of gift could be effected otherwise than by a 
registered deed % 
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The point is too clear for argument. Section 16 of the Act 
of 1869 enacts that no transfer — a term which is defined in the 
Act as f< an alienation inter vivos ” — made by a Taluqdar, 
shall be valid unless made by an instrument in writing and 
attested by two or more witnesses. Section 17 requites, as a 
condition of [he validity of a deed of gift, registration within one 
month from the date of the execution of the instrument. It was 
suggested in the course of the argument that this provision does 
not apply to a‘ gift to a person in the position of an adopted son, 
because section 13, which is to be found in the'preceding chapter 
of the Act headed iC Powers of Taluqdars and Grantees to trans- 
fer and bequeath,” enacts that no Taluqdar shall have power to 
give his estate to a person not being a member of a designated 
class (which includes an adopted sou), except by an instrument 
executed not less than three months before the death of the donor 
and attested and registered as therein mentioned. It is difficult to 
discover any contradiction in these sections or to understand how 
it can be argued that a gift in contravention of section 16 may 
be valid in case the object of the gift is exempt from the opera- 
tion of section 13, and the gift therefore is not subject to the 
additional fetter imposed by that section. 

The question as to the meaning and effect of the deed of the 
5th of May, 1S87, is rather more difficult. 

The circumstances which led up to the execution of that 
instrument are as follows : — 

On the 1st of June, 1878, by a registered deed of that date, 
Madho Singh made over the Amethi taluqa, with the exception of 
certain muafi villages} and certain villages dedicated to the 
endowment of a temple at Benares, to one Sarah jit Singh, subject 
to certain conditions and provisions. 

On the 26th of May, 1883, Madho Smgh executed a will stat- 
ing that he had adopted Lachhman Singh and giving him the 
entire taluqa, but making provision for the event: of his leaving a 
natural born son. 

On the 29th of May, 1883, Sarabjit Singh executed a regis- 
tered deed stating that he had relinquished the property and all 
proprietary rights acquired by him under the deed of gift of the 
1st of June, 1878, in favour of Madho Singh and declaring 
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that the adoption of Lachhman Singh had been made at his 
instance. 

On the 28th of April, 1886, Madho Singh effected mutation 
of names in respect of the Amethi fcaluqa (except the muafi 
villages and the villages dedicaied to the endowment of the 
temple at Benaie^) m favour of Lachhman Singh on an applica- 
tion which stated that if Lachhman Singh's connection with the 
estate should be severed during Madho Singh's lifetime then the 
whole estate would revert to him Mutation of names in the 
case of the muafi villages followed on a supplementary applica- 
tion by Madho Singh. 

On the 5th of May, 1887, Madho Singh executed the instru- 
ment which has given rise to the present question. The docu- 
ment is not very clear, nor is it altogether intelligible. In the 
last paragraph Madho Singh declares that he had written the 
deed {i by way of a deed of adoption and codicil to a will in order 
to amend'and rectify the deed of 26bh of May, 1883, by adding 
some necessary provision- to it." The deed in the mam is clearly 
testamentary m its character, but there are two paragraphs which 
gave some colour to the plaintiffs' claim. The first five paragraphs 
have no material 4 bearing on the present question. Paragraph 6 
begins by stating that he (Madho Singh) had had the instrument 
of the 1st of June, 1878, which he had executed in favour of 
Sarabjit Singh, cancelled and destroyed with the consent of Sarabjit 
Singh and Sarabjit Singh had again put him in possession 
of the estate. Madho Singh then declares that, after getting 
possession, he had made over the whole of the said property to his 
adopted son, and had absolutely and unconditionally relinquished 
all rights and proprietorship, as well a« ceased interference with 
the property, aud he concludes the paragraph by baying, there- 
fore neither Sarabjit Singh himself nor his representatives have 
any right left to make a claim under the deed of 1st of June 
1878 ” In clause 8 Madho Singh describes Lachhman Singh 
as u my adopted son and donee and legatee under the deed dated 
26th of May, 1883, as well as under this deed .... in respecfc 
of all my movable and immovable property which has already 
been acquired, or which may be acquired hereafter during my 
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lifetime, or which may come to me by inheritance or to which I 
may become entitled. 

Madho Singh’s object in putting on record the statement con- 
tained in paiagraph 6 probably was to make the position of 
Lachhman Singh secure against ihe interference of ceitain relatives 
with whom, it is said, he had a blood feud, one of whom might 
possibly claim under Sarabjit Singh. Paragraph 8 carries ihe 
matter no further. Tn styling Lachhman Singh c( donee , }? the 
document lefers simply to what was given to him by the will 
and codicil 

Looking at the matter broadly their Lordships agiee with bhe 
learned Judges in the Court of the Judicial Commissioner in 
holding that the instrument of the 5th of May. 1887, was fcesca- 
mentary and cannot be construed as a deed of gift taler vivos 

Their Lordships will therefore humbly [advise His Majesty 
that the appeal must be dismissed. 

The appellants will pay the costs of the appeal. 

Appeal dismissed . 

Solicitors for the appellants : Barrow , Rogers and Neville 

Solicitors for the respondents : — Ranken Ford } Ford } and 
Chester . 

J. V. V. 


1910 


Udai Raj 
Singh 

v. 

"Bhagwan 
B age an 
Singe. 


IMDAD AHMAD and others (Defendants) v. PATESHRI PARTAP NARAIN 
SINGH (Plaintiff). 

[On appeal from, the High. Court of Judicature at Allahabad.] 

Evidence — Reversal by appellate court of decision as to genuineness of docu* 
meats — Evidence taken on commission so that first court had not the usual 
advantage of seeing and hearing witnesses — Sint by head of family and 
owner of impart %ble raj to recover immovable property reverting to raj on 
failure of objects for which it was given as maintenance. 

In this appeal from the deci&ion of the High Court m Pateshn Partab 
Earam Singh v Rudra Naram, I. L. R , 26 All., 528, their Lordships of the 
Judicial Committee agreed with the view of the High Court that the plaintiff 
(respondent) was entitled to succeed so far as his claim was based on the 
purdnama which, if genuine, was decisive of the case ; and without dissenting 
from their opinion o n the point of law as to the competency of the appellate 
court under the circu instances to add a party after the period of limitation 


P. C 
1909 

Decembers, 9 . 
1910 

February 5. 


Present : — Lori M^ONAGHTEN, Lori Collins, Sir Abthvb WmsON, and 
Mr, Ameer Adi. 
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for the suit had expired, affirmed the finding as to the genuineness of the 
tijpurdnama and wccsasatnama, and dismissed the appeal. 

Six consolidated appeals from six decrees (21st March 1904) 
of the High Court at Allahabad, which reversed six decrees (14th 
May 1900) of the District Judge of Gorakhpur. 

The suits out of which these appeals arose were brought on 14th 
Januaiy 1899 by the Raja of Basti, the first respondent, to re- 
cover possession of a number of villager or shares in villages situa f e 
in the district of Basti, on the allegations that the property m dis- 
pute belonged to the Basti raj, an impartible raj of which the 
plaintiff was the owner ; that a custom prevailed in the raj where- 
by the property belonging’ to it descended to the eldest son accord- 
ing to the rules of primogeniture ; that on the death of a Raja and 
the succession of his son to the raj, a portion of the property is given 
to the brothers of the ruling Raja, w T ho were called Babus, as haq 
babuai or maintenance, and on failure of male isme of such 
brothers the property so given reverted to the raj after the death 
of the Babus and their widows. The plaintiff alleged that under 
this custom the property in suit reverted to the raj on the death, 
in 1887, of the surviving widow of Babu Chet Singh, who was 
nephew of Raja Pirthipal Singh, a former Raja <of Basti. 
The plaintiff also claimed to be entitled to the pio\perty by 
virtue of adeed of assignment (sipurdnama) executed on 21st 
March 1348, by Babu Chet Singh in favour of Raja Indar 
Dawan Singh, the then ruling Raja, and he also reliekl upon 
a warasatnama , or will, executed by Dulahin Rup KunwAri, the 
surviving widow of Chet Singh, on 6th January, 1858, in flavour 
of his father the late Raja Mahesh Sitla Bakhsh SiDgh, J 
The facts are sufficiently stated in the judgment of their JLord- 
ships of the judicial committee, aud also m the report on the 
appeals before the High Court, which will be found in I. L[ R., 
26 All., 528. All the suits were tried together, the evidence pro- 
duced in one of them being, by ^consent of parties, admitted as 
evidence in the others. 

The District Judge, so far as the issues now material 
are concerned, held that the plaintiff had failed to prove 
that the Raj is an impartible raj or that limited estates are 
granted for maintenance to the younger members of the family 
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as alleged ; ” and that the sipurdnama and warasatnama were 
not proved to have been duly executed. He therefore dismissed 
the suits. 

On appeal by the defendants, the High Court (Sir John 
Stanley, C.J., and Mr. Justice Burkitt) said on the above 

points : — 

“ There has been, it win be observed, a great deal of litigation over the 
property which had devolved upon 'Rushan Singh, in the course of which the 
custom relied upon by the plaintiff was put forward as a prevailing custom in 
the family, but the question was never finally decided. It is dear and it is 
admitted on all sides, that Chet Singh acquired a good title to the property now 
m dispute by adverse possession, and it is unnecessary therefore for us to deter- 
mine whether or not that custom has been established. If it existed, Chet Singh 
acquired the property contrary to and m spite of it and nothing occurred subse- 
quently to reimpress it with the character of impartibility The real question 
therefore for determination m these appeals is whether or not the sigurdnama 
of the 21st of March, 1848, is a genuine document.” 

After discussing the evidence as to that document and the 
warasatnama at considerable length, the High Court contin- 
ued : — 

“ There is to our minds undoubtedly a strong body of oral evidenoe m 
support of the genuineness of the two documents in question. We have exam- 
ined with care the sipurdnama, and find it to have all the appearance of age 
and genuineness. An uncoloured stamp is impressed on it such as was in use 
many years ago, and there is nothing which we have been able to discover which 
raises any suspicion of forgery. It was undoubtedly, we think, produced imme- 
diately after the death of Rup Kunwari by the then Raja, and a claim based by 
him upon it. * * * * After a careful inspection of the document and 

close attention to everything which has been said m support of the contention 
of the respondents, we find ourselves wholly unable to agree in the view 
of the learned District Judge that this document is not genuine. It has, 
as we have said, the appearance of age , it bears an old impressed stamp ; it has 
come from proper custody, 'and its genuineness is attested by several witnesses 
of respectability and position. We are unable to reject this large body of proof 
and uphold the findings of the lower court. The evidence establishes to our 
satisfaction the genuineness of the sipurdnama. We think it unnecessary, 
having regard to the view expressed above, to have recourse to the presumption 
which section 90 of the Evidence Act allows a court to make in such a case. 

“ We also see no reason for doubting the genuineness of the warasatnama 
executed by Rup Kunwari. There was no object to be gained by Raja Mahesh 
Sitla Bakhsh Singh in fabricating this document, as Rup Kunwari had only a 
life estate in the property and could not dispose of it by will She may have 
imagined that by reason of the death of Raja Indar Dawan Singh in her life- 
time, a will by her, constituting Raja Mahesh Sitla Bakhsh Singh her heir, 
would be efiectual.1 ^The evidence moreover satisfies us that,! on the death of 
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Rup Kunwari m 1887, both these documents were set up by Raja Mahesh Sitla 
Bakhsh Singh m support of his claim to the property. Rudra Narain Singh 
admits that on the day after the death of Rup Kunwari notice of the siptird- 
nama was given to him. Eveiy circumstance m fact points to the genuineness 
of these documents. No suit, it is true, was brought by Raja Mahesh Sitla 
Bakhsh Singh in his life-time for recovery of the property. It appears that he 
was heavily involved m debt, and possibly, as is suggested, he had not the means 
of providing for the expenses of litigation. He died on the 4th of May 1890, and 
was succeeded in the raj by the plaintiff. He also was involved m litigation at 
the suit of the creditors of his father. ‘ Hundreds of civil suits were instituted 
against him,’ he says m the plaint, * and he was thus involved m difficulties and 
he ng a minor was not even fully acquainted with the state of things.’ It was 
not until the period of limitation was about to expire that the present suit was 
instituted.” 

The High Court therefore reversed the decision of the District 
Judge and decreed the suit. On this appeal. 

Cohen , K . G., G. E. A . Ross, and B. Dube , for the appellants 
contended that the High Court wa 7 in error in holding that the 
svpurdnama and the w trusatnama were genuine documents, 
and that, with reference to the terms of the former document, the 
plaintiff was entitled to the lelief claimed in his plaints. The 
suits were barred by the Jaw of limitation, as the brother of the 
plaintiff whom the Court tonsideied a necessary party, could 
not be added, as he was, after the period of limitation for the 
suits had expired Eefeience was made to the Limitation Act 
(XV of 1877), section 22 , and Guruvaya Gouda v. Datlabru ya 
Anant (1). The District Judge had rightly held that the 
plaintiff had failed to prove the material allegations in his plaints 
and that decision had been wrongly reversed by the High 
Court, 

DeGruyth n r y J{, (7., and H. Cuwdl, for the first respondent 
contended that on the evidence a- to their execution, and on a 
consideration of the dr< umstauces and probabilities of the cases, 
the High Court was right in holding that the sipurdnama and 
warasatn^ma were genuine documents : moreover being more 
than 30 }ears old, and coming from the proper custody they 
ought to be presumed to be genuine under section 90 of the 
Evidence Act (I of 1872). As to the custom, where property 
is transferred for maintenance for the junior members of the 
family, it reverted to the raj on failure of the objects of its 
(1) (1903) I. L. R., 28 Bom., 11, 
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transfer. Durgachot Singh v. Rameshwar Singh (1). The point 
as to the non-joinder of parties was not taken by any one of 
the present appellants. It was taken by the High Court at a late 
stage of the hearing of the appeal?. Such an objection should 
be taken at once, and, if not so taken, must be considered as hav- 
ing been waived. Phoolbas Kounwur v. Lola Jogeshur Sahoy (2). 
Section 34 of the Civil Procedure Code was also referred to. 
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Ross replied. 

1910, February 15th, —The judgement of their Lordships wa^ 
delivered by Lord Collins 

The question on this appeal is whether the plaintiff, who 
is the Raja ol JBasti, is entitled to recover possession of a 
number of villages or parts of villages situate in the district 
of Basbi. Seven connected suits brought by the same plaintiff 
were tried at the same time, and were all dismissed by the 
Judge of first instance. On appeal to the High Comt 
of Judicature for the North-Western Provinces, these deci- 
sions were in all cases but two reversed and judgement entered 
for the plaintiff. The defendants having obtained the necessary 
certificate now appeal to this Board in the sis cases decided 
against them. At the trial before the District Judge the oral 
evidence seems to have been takeu on commission, and conse- 
quently the Judge of first^ instance had no advantage over the 
High Court in hearing and seeing the witnesses, and this Board 
must deal with the appeal under the like conditions. 

The case for the plaintiff was rested on two grounds — first, 
that the property in question was part of the raj of Basti, which, 
it was alleged, was an impartible raj, descending to the eldest 
son according to the rules of strict primogeniture ; and it was 
further alleged that on the death of the Raja and the succession of 
his son to the raj, a portion of the property was given to the 
brothers of the ruling Raja, ^ho are called Babus, as “Haq 
Babuai 99 or maintenance, and on failure ox male issue of such 
brothers the property so given reverts to the raj after the death 
of the Babus and their widows, if any. Under this custom the 
plaintiff alleges that the property in dispute revolted to the raj 
on the death, in the year 1887, of the surviving widow of Babu 


(1J (1909) I. L. R., 3G Calc , 943, 
L, R„ 36 I. A. } 176. 


(2) (1876) I L. R. } 1 Calc., 226 (244, 
245) L, R. ; 3 I. A„ 7 (26). 
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Chet Singh, who was nephew of a former Raja — Raja Pirthipal 
Singh, The plaintiff also claimed to be entitled to the properties 
by virtue of a deed of assignment ( sipurdnama ) executed 21st 
March 1848, by Baba Chet Singh, in favour of the then ruling 
Raja Indar Dawan Singh, and he relied also upon a “ warasat- 
nama JJ or will executed by Dulahin Rup Eunwaii, the surviving 
widow of Chet Singh, on the 6th January 1858, in favour of his 
father, the late Raja Mahesh Sitla'^Bakhsh Singh. 

The trial Judge held that the custom of the raj set up by the 
plaintiff was not proved. He also held that it was not proved 
that either the sipvjrdnama or the warasatnama was duly 
executed,, The High Court, without formally differing from 
his finding as to the custom, considered it unnecessary to decide 
the point, since it was common ground that the sipurdnama, if 
a genuine document, was decisive of the case. The property in 
dispute had undoubtedly been acquired by Chet Singh in his 
lifetime. He was said, and, as the High Court held, proved to 
have sold some of it to his wife, Rup Kunwari. 

The warasatnama was therefore important, not only as throw- 
ing confirmatory light on the sipurdnama , but as embracing the 
property said to have been thus disposed of by Chet Singh, so 
that the whole of the property m question, if both documents 
were genuine, passed qudcunque vid to the plaintiff. The High 
Court, after a very minute and elaborate examination of both the 
documents themselves, which they seem to have scrutinised much 
more closely than did the Court below, as well as the evidence 
in support of them, arrived at a clear conclusion that they were 
genuine documents and decisive of the case. They therefore 
reversed the decision of the Court below in six cases. 

Their Lordships agree with the conclusions and reasoning of 
the High Court, and will humbly advise His Majesty that these 
appeals be dismissed with costs. 

Appeals dismissed. 

Solicitors for the appellants :~~Barrow } Rogers and Nevill. 

Solicitors for the respondents : — Ranken Ford , Ford and 
Chester . 

J. V. w. 
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RUP CHAND (Plaintiff) v. JAMBU PRASAD (Defendant) 

[On appeal from the High Court of Judicature at Allahabad j 
Hindu law — Adoption — Custom — Ci'stom of adoption among Jaxnsin United 
Provinces — Adoption of married man — Proof of custom. 

Held (affirming the deo’sion of the High Court) that a custom set up that 
“ among the Jams adoption is no religious cerem ny, and that under the law or 
custom there is no restriction of age or marriage among them,” was established 


P.C 

1909 

December 
2, 10, 14 —18. 

1910 
March 9. 


by the evidence 

In this case the adopted son was a married man and was of the same gotra as 
his adoptive father. 

Appeal, from a decree (5th March 1908) of the High Court 
at Allahabad, which reversed the judgment and decree (8th 
November 1905) of the Subordinate Judge of Saharanpur, and 
dismissed the appellant’s suit. 

The parties to the litigation were Jains, and the principal 
question for determination on this appeal was whether, among 
Jams, the adoption of a married man was valid or not. In 
this case the adopted son, the respondent Jambu Prasad, was 
of the same gotra as his adoptive fathei. 

The Subordinate Judge held that the Jains were governed, 
m the absence of any custom to the contrary, by the Hindu law 
of the Mitakshara School, which did not allow the adoption of a 
married man, whether of the same gotra or not, and that a custom 
set up to the effect that such an adoption was valid was not 

The High Court (Sir J. Stanley, C. J. and Sir W. 
Burkitt, J.) reversed that decision and held that, adoption 
being amongst the Jains a secular, and not a religious, institution, 
the adoption of a married man was not illegal. 

The facts are sufficiently stated in the report of the hearing 
before the High Court, which will be found in I. L. R., 30 All., 
197 (s. v . Asharft Kunwar v, Rwp Chand ), where also a pedigree is 
given showing the relationship of the parties to the litigation. The 
recent case of Manohar Loti v<BanarsiDas (1) which was decided 
by the same Judges as that now under appeal, was followed by the 
High Court in the present case, and in the judgement now 
appealed from the historical account of the Jain sect given in 
the earlier case is treated by the High Court as incorporated into 



Pretent Lord Macnaghten, Lord Oollius, Sir Arthur Wilsof and 
Mr, Ameer Ali, 


(1) (1907) I* L, 29 All., 49d. 
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their judgement in the present- ease. A great deal of the evidence 
produced to show that married men and bo}s had been adopted 
was the same m both ca=es, and the instances in which such an 
adoption had occuired will be found commented on in the judge- 
ment in the earlier case as well as in the judgement now appealed 
from. 

On this appeal. 

DeGruyther , K . C . and E. Cowell for the appellant con- 
tended that the High Court had wrongly held that amongst Jains 
the adoption of a married man was a valid adoption. Jains 
belonged to the twice-born classes ; and were governed by the 
ordinary Hindu law (in this case, the Mifcakshara) in the absence 
of any special custom proved to the contrary. Reference w r as 
made to Bhagvandas Tejmal v. Eajmal (1); Ghotay Lai v. 
Ghunnoo Lai (2) ; Baohebi v. Mahhan Lai (3) ; Shimbhu Nath v. 
Gayan Ohand (4) ; Ambaba ^ v. Gomnd (5) ; Mandit Eoer v. 
PhoolChand Lai (6) and Peria Ammani v. Kwshnasarm (7). 
By the ordinary Hindu law a married man cannot be adopted, 
even if he were of the same gotra as his adoptive father. 
“ Marriage is the rite by which the filial relation can be com- 
pleted in the case of Sudras,” so that an adoption to be valid 
must take place before marriage: and the ceremony of “upanaya- 
nam is the rite which completed the filial relationship in the case 
of Brahmans ) and though this latter rule has been relaxed in 
the case of sagotras, there is no warrant for the contention that 
the relaxation can be extended to marriage ” : see Pichuvayyan 
v. Subbayyan (8). Cases in the Bombay Presidency where the 
law of the Mayukha prevails allow the adoption of a married 
man ; Stokes, Hindu Law Books, Mayukha, page 64, Chapter IY, 
section 5, paragraphs 19, 20 ; but that law does not apply m the 
United Provinces. And in the case of Manohar Lai v, Banarsi 
Das (9) it was held that the instances produced in evidence 
were sufficient to prove a custom among the Jam community in 
the United Provinces whereby the adoption of a married man 

(1) (1S73) 10 Bom,, H. C. 3 241 (250, (5) (1893) I. L. R., 23 Bom., 257 (262). 

253, 256, 259, 263). 

(2) (1878) I. L. R., 4 Calc., 744 (752) ; (6) (1897) 2 C. W. N., 154 (158;. 

L. R„ 6 I. A., 15 (28). 

(3) (1880) I. L R., 3 AH., 55. (7) (1892) I. L. R., 16 Mad., 182 (184). 

(4) (1894) I, L. R„ 16 All., 379 (383). (8) (1889) I, L. R„ 13 Mad., 128 (139), 

(9) (1907) I. L, R,} 29 All., 495. 
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was valid ; and that case had been followed in the present case, 
in which, as well as in that of Manohar Lai v. Banarsi Das, the 
Subordinate Judge who saw and heard the witnesses, held that 
the custom was not established. It was then contended that the 
custom set up was not proved in this case. As to proof of custom 
reference was made to Mayne’s Hindu Law, 7th edition, pages 56 
57, section 50 ; and the instances produced to prove the custom 
were referred to and commented on; and as to the admissibility 
of certain evidence the Evidence Act (I of 1872), section 32 , 
clause 5, was referred to. Mayne’s Hindu Law, 7th edition 
pages 129, 132, was also cited. The adoption here was not 
authorized by the Hindu Law, and no legal custom had been 
proved authorizing a Jain wddow to adopt a married man without 
the consent of her husband’s heirs, and without the concurrence 
of her co-WLdow. 

Sir R. Finlay , K . G ., G . JE. A > Ross , B. Dube, and Moti Lai 
Nehru for the respondent contended that his adoption was 
established and was valid according to the laws and customs by 
which the Jains were governed. The adoption of a married man 
was allowed in Madras, Bombay and in the Punjab. [DeGruy, 
ther , if. G. } a Nothin the Punjab.”] Beference was made to the 
Dattaka Chandrika, Stokes’ Hindu Law Books (1865), page 644 
paragraph 32. Nitradayee v. Bholanath Doss ( 1 ), Bullubakant 
Gkowdree \ . Kishenprea Dassecc Ohowdram (2). The cases of 
Skeo Singh Rai v. Dahho (3) and Ghotay Lai v. Ghunnoo L a i 
( 4 ), though they lay down that in the absence of any special l aw 
or custom the oidinary Hindu Law is to be applied to Jains, y e ^ 
recognise that that community had freed themselves from restri G . 
tions adhered to by the orthodox Hindus, and when such laws or 
customs were by sufficient evidence capable of being ascertained 
and deSnecl, aud were satisfactorily proved, effect ought to be 
given to them if in accordance with public policy. Evidence 
that a married man has been adopted vas evidence of a custom 
and admissible to aid in proving it; Evidence Act (I of 1872), 
sections 48 and 49 ; and here there were numerous instances 
adduced. As to the circumstances and history of the separation 

(1) (1853) 9 S. D. A., Beng., 553. (3) (1878) I. L. B>., 1 All., 688 (701) 

L. R , 5 I. A., 87 (107). 

(2) (1838) 6 S. D. A., Beng. f 219. (4) (1878) I. R. R., 4 Calc., 744 (752)* 

L, R,, 6 L A., 15 (28). 


1910 


RtJP CHliSD 
«?. 

PBiJ SAD. 



250 


THE INDIAN LAW REPORTS, [VOL. XXXII. 


1910 


Rup Ohaed 

Jambu 

Prasad. 


between the Jains and the Hindus, Dr. Hoernle*s Presidential 
Address to the Asiatic Society of Bengal in 1898, pages 39, 40 and 
42, and Bhagvandas Tejmal v. Rajmal (1) were referred to, 
Adoption amongst Jains was a purely secular matter, and the 
rules of the Hindu Law of adoption which were based on 
religious principles were not applicable to them. [Sir A . Wilson*- . 
Has it ever been decided in the case of the adoption of a 
married man whether children born to him before his adoption, 
come into the inheritance or not?] That question has, to my 
knowledge, not been decided. The restriction of age for marriage, 
and for the investiture with the sacred thread (upanayanam) 
took place long after the separation between the Jains and 
Hindus. Mayne’s Hindu Law, 7th Ed., pages 131, 132, 135 et, 
seqq. 172, 179, 192, 193 ; G. C. Sarkar on Adaption (Tagore Law 
Lectures, 1888), pages 359, 361 — 364, 367, 452 — 454, and Dr. 
Jolly’s Hindu Law of Adoption (Tagore Law Lectures, 1885), 
page 161, were referred to. The evidence was commented on as 
to the instances of adoption of a married man, and it was con- 
tended that they were sufficient to prove the custom alleged. 
There was no law prohibiting the adoption of a married man in 
a case where, as here, the adopted son and The adoptive father 
were of the same gctra : Govindnath Roy v. Gulabchand (2) ; 
Nitradayee v. Bholanath Boss (3) ; Viraroghava v. Rama - 
linga (4) where the adoption of a boy after the performance of 
the upanayanam ceremony was held to be valid ; Stokes’ Hindu 
Law Books, pages 575, 580 ; and GangaSahai v. Lelcraj (5), were 
referred to. The High Court were righj m their conclusions as 
to the law and facts of the case, and their decision should be 
upheld. 

BeGruyther , A. (7., in reply, to show that the adoption of a 
married man was not allowed, cited Strange’s HmduLaw (Madras 
Ed. of 1S75), chapter I Y, * On adoption, ” pages 80 and 353 ; 
West and Buhler’s Digest, page 765 ; Dr. Jolly’s Hindu Law, 
page 161 (at bottom of page), and pages 309, 310, and Stokes* 
Hindu Law Books, page 575, section 22, No one could adopt 

(1) (1873) 10 Bom , H O., 241 (3) (1853) 9 S. D. A., Beng., 553. 

(247-249, 252). 

(2) (1835) 5 Sel. Rep. S. D. A., (4) (1883) I. L. R„ 9 Mad., 148. 

Beng. 276. 

(5) (1886) I, L. R., 9 AH., 253. 
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exce-it a wklcnv with authority of her h.rband ; Avar 'to L ill 
Dtit' v <SU n) uoyi (l) ; an ! a l >pti >n coal 1 take p’ace up to the 
aoriavamn ceremny in cisnof the tvice-bo.n cias.es, ami up 
to marriage m case of a Sulra, hut tut after. Reference was 
iua-leto G'ingiS'A'ii v. Lekr ij (2); Dr. Guru Das Banerjee’s 
Hindu Law of Muiiige, 2nd EL, pages 1 27, 252,; Vyavastha 
Chwdrika, puge> 93 ami 1 02 'at bottom of page) ; Steele's Hindu 
Law, page 22 ; May tie’s Hindu law, 7th P3L, page 133 (note at 
bottom of page), an l page 134 (middle of page); We=t and 
Binder’s Digest, page 932 ; G. C. Sarkar’s Hindu Law, pages 452, 
453 (last paragraph but one) and page 454, and Govmdnath Roy 
v. Gv,l<ibih'Mvl (3). To prove a custom the best evidence must 
be produced, or the ab-ence of it accounted for ; Rumalakhuhmi 
Ammal v. Sivanantha Perumal Sstharayir (4), and it was 
submitted that iu this case the instances produced in evidence did 
not prove the custom set up ; there were very few in which the 
evidence was satisfactory; and reference urns made to the case 
of Chandriht Bakhsh v Muna Run war (5) in which it was 
held that a few instances did not sufficiently establish a custom. 
The instances, moreover, even if prayed, come from only a small 
number of places out of all those where the Jaiu community are 
settled. 

1910, March 9th ,:— The judgment of their Lordships was 
delivered by Sib Arthur Wilson . — 

This is an appeal from a judgment and decree of the High 
Court of Allahabad, which set asi le those of the Subordinate 
Judge of Sdiaranpir and dismisse 1 the plaintiffs suit. 

The plaintiff s led as the nea-est reier-ioanry heir of oneLala 
Mitt ir Sen, a member of the Jam Agtrwala community, who 
live 1 and died in the district of Saharaupur. 

The defence to rhe plaintiff’s claim was based on the alle- 
gation that the defendant Jambu Prasad was the adopted son 
of the deceased Lala Mitfcir Sen, adopted by his senior widow 
after the death of her husband, and it was contended that the 
title of the adoped son excluded any right that might otherwise 
have exis ed in the plaintiff. The fi at eiurt decided against the 

(1) (1900) I. L. E , 27 Clio., 090 : (3) (1835) 5 Se). Rep., S. D. A, Bong., 

L. R., 27 I. A., 12S. 27G. 

(2) (1886) L L. K., 9 All , 253. (4) (1872) 14. Moo. X. A., 570 (53S.) 

(S) (1902) I. L. R, 24 AIL, .273 (281); B. IL, 29 I. A* 70 (71, 74, 76 ) 
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adoption and made a decree in the plaintiff's favour. The High 
Court held that the adoption had taken place in fact and was 
valid m law, and therefore reversed the decision of the first 
Court. Hence the present appeal. 

That the adoption took place in fact is no longer in dispute. 
The sole question which has been seriously argued is whether 
the adoption was valid in law, the objection to the adoption 
being based upon the fact that the adopted son was already 
married at the time of his adoption. 

So far as the pure law applicable to the case is concerned 
there is nothing in doubt. There is no longer any question that 
by the general Hindu law applicable to the twice-born classes, a 
boy cannot be adopted after his marriage, and there is ~nc 
doubt that the Agarwala Jains belong to one of the twice-born 
classes. 

To this rule there is an exception in the case of persons 
governed by the Mayukha, but f hat exception has no application 
to the present case Ouhei exceptions have been held to exist by 
custom. Again there is no dmibt that the Agarwala Jains are 
governed by the ordinal y Hindu law (which for the present 
purpose means the Mkaksbara law) unless and until a custom 
to the contrary is established. 

The question in the present case was, and is, whether a cus- 
tom, applicable to the parties concerned, and authorizing the 
adoption of a married boy, has been established. This is strictly 
speaking a pure question of fact determinable upon the evidence 
given in the case. 

The custom alleged in ihe pleading v. as this : — Among the 
Jains adoption is no reLgivus ceremony, and under the law or 
custom there is no leMnic ion of age or marriage among them.” 
And that appears to be the custom found by the High Court to 
exist. But upon the argument before their Lo id ships it was 
strenuously contended that the evidence in the present case, 
limited as it is to a comparatively small number of centres of 
Jain population, was insufficient to establish a custom so wide as 
this, and that no narrower custom was either alleged or proved. 

In their Lordships' opinion there is great weight in these 
criticisms, enough to make the present case an unsatisfactory 
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precedent if in any future instance fuller evidence regarding the 
alleged custom should be forthcoming. 

But with regard to the relative rights of the parties to the 
present case, who have had full opportunity of producing whatever 
evidence they desired io produce, the case was properly dealt 
with by the High Court upon the evidence before it. And their 
Lordships are not prepared to disseni from the finding of the 
learned Judges of the High Court that the evidence in the case 
supported the custom. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants wull pay the costs* 

Appeal dismissed . 

Solicitors for the appellant : — Rctnhen Ford , Ford , & Chester . 

Solicitors for the respondent ; — Barrow , Rogers & Nevill. 

J. V. w. 
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APPELLATE CIVIL. 1909. 

December 20, 

Before Sir John Stanley, Knight, Chief Justice, and Mr Justice Banerju 

DEBI MANGAL PRASAD SINGH (Plaintiff) <7 MAHADEO PRASAD 

SINGH AND OTHERS (DEFENDANTS).* 

Hindu laio—MitaTcshara — Joint Hindu family — Mother's share on partition 
S iridhan — Succession . 

Held that, according to the Mitakshara, the shaic which the mother m a 
joint Hindu family obtains after the death of the fathei, on partition of the 
joint family property between the mother and the sons, becomes the mother’s 
stndhan, which devolves on her death upon her own hens and not upon the 
heirs of her husband. Chlnddu v. Naubat (1) and Gambhir Singh v. MaJcraddhvj 
(2) followed. Sheo Shhankar v. Deli Sahai (3) distinguished. 

The facts of this case were as follows;™ 

One Gaya Prasad Singh died leaving him surviving Sahib- 
zad Kunwari, his widow, and three sons, namely Sheo Pra c ad 
Singh, Mahadeo Smgh, and Sitla Bakhsn Singh. Sheo Prasad 
Singh then died leaving him suiviving his widow, Dh a ram raj 
Kunwari, and a minor son, Debi Mangal Prasad Smgh. 

* On the 4th of January, 1893, Debi Mangal Prasad under 
the guardianship of his mother, Dharamraj Kunwari, sued his 

* Eirst Appeal No. 49 of 1908 from a decree of Gokul Prasad, Subordinate 
Judge of Gorakhpur, dated the 14th of December 1907. 

(1) (1901) I. L. R , 24 All , 67. ( 2 ) (1907) 4 A. L, 673. 

(3) (1903) I. L. R., 25 All., 468. 
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uncles for partition of Gaya Piasacl Singh’s estate. In that suit 
SfitiibzaJ Kunwari was, upon her own application, made a party 
defendant under section 32 of Act XIV of 1SS2, and by the 
decree of the High Court, made on t v e 12 h June, 1S95, the joint 
family property was divided into four equal shares, of which one 
was allotted to the plaintiff, one to Salnbzad Kunwari, and one 
each to the two sods of Ga\a Pra-ad Singh. 

Musammat Sahibzad Kunwari died on the 9:h November, 
1900, and thereupon the plain tiff, Debi Mangal Prasad, again 
brought a suit claiming to be entitled to a third share of 
the louith share of the family property which had in the pre- 
vious suit been allotted to Sahibzad Kunwari. The defendants, 
Mahadeo Singh and Sitla Bakhsh Singh, resisted the suit on 
the ground that the share allotted on partition to Sahibzad 
Kunwari was her Btridhan which according to the Mdahhara 
passed to them as her heirs. The court below sustained this 
plea and dismissed the suit The plaintiff appealed to the High 
Court. 

The Hon’ble Tandit Sunclar Lai , for the appellant: — The 
share taken by a Hindu mother under the Mitakshara school on 
partition among her sons is not what is technically known to the 
law as stridkan. In considering the definition of stridhan in 
the Mitakshara (II, 11, 2) we have to bear in mind that Vijna- 
ne&hvara uses that term in a non-technieal sense and that his 
definition has been found to be too wide. The Privy Council in 
several instances have, as is well known, qualified this definition 
by excel ting 14 inherited property ” from the category of sfri- 
dhan . The Mitakshaia definition not having been accepted by 
the Privy Council, it would be proper to restrict the term stri- 
dhan to the few specific kinds of property mentioned in the text. 
The learned advocate then cited and discussed the ca«e of Chhiddu 
v. Naubat ( 1). The point di eetly arose in the case of Bknp'xl 
Sivgh v. Mohan Singh (2), where the question was whether the 
Hindu widow could be considered as a “ proprietor ”, and it was 
held that, in accordance with the earlier rulings of this Hon’ble 
Court, she had only a qualified interest, as she got the share in 
lieu of her maintenance. In the case of Bkupal Sivgh v. Mohan 

(1) (1901) I, Th R., 24 All , 67. (2) (1897) I. L. R.„ 19 All., 324, 326. 
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glngh their Lord -hips refer to the crse of PJiopi Ram v. Rakmin 
Knar (1) wi:,h approval. There seems to he a confi ct of author- 
ises on this point in this II o dbie Cou t. At least the earlier 
rulings would suppo t the appellants’ contention ; and their Lord- 
ships in the case of Chhiddu v. Naubat (2j pronounce their judg- 
ments with considerable hesitation. 

Mr. B . E. O'Conor (with him Babu Jcgindro Nath Chaudltri 
and the Hon’ble Pandit Moti Led Nelra, tor wiiom Babu Burga 
Charan Banerji) for the respondents — 

S) far as the case now stands there is absolute consensus of 
opinion amongst the learned judges who have dealt with this 
point. The point will be found fully discussed by Aikman, J., 
in Chhiddu v. Naubat (2). For the purpose of this case I may well 
adopt the argument on behalf of the appellants in the case of 
Sri Pal Rai v. Surajbali (3). This point again arose in Gambhir 
Singh v. MaJcraddkuj (4) and in Mathura Prasad v. Ganga Ram 
(5) and was decided in favour of the view for which I contend. 
A learned Hindu lawyer and author has upheld this view : see 
Golap Chandra Sarkar Shastii, Hindu Law (3rd edition, p. 385). 
The Privy Council have in no case expressed any opinion directly 
on this point. 

The Hon’ble Pandit Snndar Lai, in reply ; — If there is a con- 
flict of authorities on thi3 point, as I have shown there is, the case 
should be referred to a larger Bench to settle the difference so 
far as this Court is concerned. The case of Bhupal Singh v. 
Mohan Singh (6) establishes the contrary proposition, and the 
earliest ruling in these provinces in suppoit of the appellant’s 
contention will be found in Bnldeo Singh v. Mahabeer Singh (7). 
The interpretation of the Mitakshara has been going up to the 
Privy Council, where it has been consistently held that the view 
expressed therein is wrong. Tne latest pronouncement of their 
Loidships will be found in Shea Shankar v. Debi Sahai (8). 
where their Lordships say that they are not prepai ed to accept the 
wider definition. 

Stanley, C. J., and Banerji:, J.— -The question raised in this 
appeal appears to us to be concluded by the decision in the case 

(1) Weekly Notes, 1895 p. 84. (5) (1910) 7 A. L J., 69. 

(8) (1901) I. L. R„ 24 AH , 67. (o) (1897, I. L. R., 19 AIL, 324. 

(3) (1901) I. L. R., 24 AH., 82. (7) (1866) N. W. P., H. O., Rep., 155. 

(4) (1907) 4 A, L. J. 673. (8) (1903) I. L, R., 25 All., 468. 
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of Ghhiddu v. Naubat (I). The facls are these : — On the 4th of 
January, 1898, the plaintiff, who was then a minor, instituted a 
suit by his mother Musammat Dharamraj Kunwaii as guardian 
for partition of the estate to whi h he and the defendants weie 
jointly entitled Tn that ease Musammat Sahibzad Kunwari, 
the grandmother of the plauuiff, applied under section 32 of the 
Code of Civil Procedure and wa^ made a defendant in the suit. 
According to the allegation contained m paragraph 6 of the plaint 
in this case the entire family property way, by a electee of the 
22nd of January, 1894, which was upheld by the High Court on 
the 12th of June, 1895, divided into four equal shares, of which 
one share was allotted to the plaintiff, one share to Sahibzad 
Kunwari, and one share each to Mahadeo Singh and Sitla Bakhsh 
Singh. The plaintiff is the grandson of Gaya Prasad Smgh, 
whose widow was Sahibzad Kunwari. Gaya Prasad Smgh left 
three sons, namely, Skeo Prasad Singh, the. father of the plaintiff, 
Debi Mangal Prasad Singly and two other tons, namely, the before- 
named Mahadeo Prasad Smgh and Sitla Bakhsh Singh. 

The suit out of which this appeal has risen is concerned with 
the one-fourth share which in the earlier suit was apportioned 
to Sahibzad Kunwari, she having died on the 9th of November, 
1900. The plaintiff claims to be entitled to one-third of that 
share. The defendants Mahadeo Smgh and Sitla Bakhsh Smgh 
resisted the suit on the ground that the share to wmich Sahibzad 
Kunwari was entitled was her stndhan and according to the 
rules of the Mitakshara they as her nearest relatives w r ere 
entitled to it. The court below decided in favour of the defend- 
ants and dismissed the plaintiff's claim. 

The present appeal has been preferred and the contention of 
the learned advocate for the plaintiff appellant is that under a 
recent ruling of the Privy Council we must hold that the decision 
in the case of Ghhiddu ) v. Naubai to which we have referred 
must be treated as overruled. This was a decision of a Bench of 
this Court, to which one of us was a party. It was to the effect 
that according to the Mitakshara the share which the mother in a 
joint Hindu family obtains after the death of the father, on 
partition of the joint family property between the mother and the 

(l) (X9U1) I. L: B„ n All, 67. 
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sous, becomes the mother’s stridhan } which devolved on her 
death upon her own heirs and not upon the heirs of her husband. 
The question in the case appears to have been carefully con- 
siderecl, and the ruling has been followed in several later eases 
including the case of Gctmbhir Singh v. Makraddhuj (1). In 
this last mentioned case it was contended that having regard 
to the ruling of the Piivy Council in Sheo Shankar Lai v. Debi 
Bahai (2) the rulings of this Court must be deemed to be of no 
authority. The ruling in question is not a ruling upon the point 
which is now before the Court, What their Lordships in that 
case held was that under the Hindu Law of the Benares School 
property which a woman has obtained by inheritance from a 
female is not her stridhan in such a sense that on her death 
it passes to her strklhan heirs in the female line to the exclusion 
of males. This is not the question which is before us. Some of 
the considerations which arise in that case may have a bearing 
upon the point before us. The question is by no means free 
from difficulty, as has been pointed out in the ease of Chhidclu v. 
Naubat. We think that we ought to abide by that decision, 
unless and until it is reversed by their Lordships of the Privy 
Council. We do not think that we ought to go behind it, and we 
therefore dismiss this appeal with eost9. 

Appeal dismissed . 

Before Mr. Justice Sir George Knox and Mr, Justice Piggott 
OHOTE SINGH (Decree-holder) v, ISHWARI and others (Judgment- 

debtors)/ 

jExeeution of decree — Limitation— -Act No. XV of 1877 ( Indian Limitation 
Act), schedule II, article 179(4) — Step in aid of execution — Civil 
Procedure Code (1882), sections 257 A, 258 — Application to certify payment 
made out Of court . 

Although, a decree under section 88 of the Transfer of Property Act, 1882, 
may not be capable of adjustment tinder section 257A of the Code of Civil Pro- 
cedure, 1882, yet where the parties had professed to make such an adjustment, 
and, the judgment-debtor having paid certain instalments of the decretal money, 
the decree-holder had applied to the court to have such payments certified under 
section 258 of the Code, it was held that such applications operated to keep 
the decree alive, although as the time there might have been no application 

* Second Appeal No. 518 of 1903, from a decree of H J. Bell, District Judge 
of Aligarh, dated the 10th of March, 1909, confirming a decree of Muh amm ad 
Shafi, Subordinate Judge of Aligarh, dated the 6th of J uly, 1908. 

(1) (1907) 4 A. L, J., 673, (2) (1903) L L. &, 25 All, 468, 
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for execution actually penchrg, Sujan Singh v. ffira Singh (1) followed. 
Tarim Das Bandyopadhya v. Bis'doo Lai MuJchopadaya (2) referred to. 

The facts of tins oa-e were as follows 

A decree under sec ion 83 of the Transfer of Property Act 
was passed on the 2 1th of December, 1SS9, against the predeces- 
sors of ihe respondents, and on the 11th of September, 1890, an 
order ab-o!u e for sale wa* passed for R». 1,171-13-3 without 
costs Several apple a' ions for execituon wove made in 1892 and 
1893, and oa the 2nd of May, 1899, the execution case was struck 
off. On the iBtli of July, 1901, on an application for execution, 
an order was sent to the Collector for sale. On the 20th of Dec- 
ember, 1901, however, an agreement was filed whereby the 
decretal amount to be paid was fixed and certain instalments 
were specified and on default of any instalment the whole 
amount was to be doe. In consequence of this no sale took 
place. On the llih of June, 1904, and the 14th of May, 190G, 
the decree-holder certified payments <f two instalments. 

The present application for execution was presented on the 
1st of Apiil, 1808, anl tie judgment-debtors objected that it was 
barred by limitation, not being presented within three years of 
any preceding application or any step in aid of execution, and 
that further it was barred by the twelve years 7 rule laid down 
in section 230 of the Code of ISS2. The lower cout is allowed 
the objection and disnds-ed the application. 

The decree-holder appealed. 

Mr. G . ID Ddlon, for the appellant, contended that the decree 
being one under section 88 of The Tiansfer of Property Act, 
section 210 of t'rn Co ie di 1 not apply, lie relied on Jaduncith 
Prasad v. Jaymokcm Uai (3). Up to July 1901 the deeiee-holder 
had not fade 1 to make applications for execution within three 
years of each piejedmg application. The proceeding of the 20th 
of December, 1901, by which an agreement was certified was a step 
m ai 1 of execution. The payments which were certified in 1901 
and 19 )4 were also steps in a.d of execution. Apart from the 
~quedu >n whether au application was pending, a payment certified 
had the effect of sad-Jyi'ig the decree to that extent, andtheivfjre 
saved hmi^ioa. He cLed Saj in Sin jk v. Hora S.njk ( i). 
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Munslii Gulzan Lai, for tlie respondents, submitted that as 
between 1901 and 1908 no execution ease was pending, there 
could be no step in aid of execution.” Moreover, a3 the 
‘decree was one under section 88, there could be no adjustment of 
that decree under section 257A of the Code of 1882. He relied 
on Kashi Prasad v. Sheo Sahai (1). 

Mr. G. W. Dillon . in reply, submitted that section 257A 
was wide enough to cover all decrees, and that the case in I. 
L. R., 19 All , 186, was wrongly decided. Moreover, as 
the judgment-debtor was a party to the agreement, he was 
estopped. 

Knox and Piggott, JJ. — This is a decree-holder’s appeal in an 
execution case Both courts below have held the decree to be 
barred by limitation. A preliminary decree under section SS of 
the Transfer of Property Act was passed on December 24th, 1889, 
which was followed by a decree absolute for sale on September 
11th, 1890. Various proceedings in execution followed, the 
decree-holder apparently granting extensions of time in return 
for part-payment. The learned District Judge seems to have 
been under some misapprehension when he spoke of execution 
being “ apparently barred by time ” when a payment of Rs. 140 
was certified in May 1899. It has been conceded before us in 
argument that the decree was alive and capable of execution when 
an application for the same was made on July 13th, 1901. This 
application was pending, and sale had actually been ordered, 
when on December 20th, 1901, the parties presented to the comt 
and attested before it an agreement under the provisions of section 
257A of the former Code of Civil Procedure, Act XIV of 1882 
According to this agreement the judgment-debtors were to pay 
Rs. 1,800 (a larger sum than was due from them under the 
^decree), but without further interest, and in certain specified in- 
stalments. The property was to remain hypothecated until the 
whole was paid] and in case of default in the payment of any 
one instalment the decree-holder was to become entitled to 
“execute his ^decree.” Payments under this compromise were 
certified to the court on June 11th, 1904, and again on May 14th, 
1906. Finally, the judgment-debtors having made default, 
the present application was made on May 22nd, 1908. The 
(1) (1896) L L. R., 19 All., 186. 
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application is for execution of the decree absolute of September 
11th, 1890, but the decree-holder claims to execute the same 
subject to the terms of the agreement of December 20th, 1 SOI. It 
is certainly very doubtful whether he can do this in face of this 
Court’s mlmg in Kasla Prasad v. Sheo Sahai (1), where it was 
held that a decree for sale under the Transfer of Property Act 
was not capable of adjustment under the provisions of section 
257 A of the Code of Civil Procedure. We were asked to recon- 
sider this ruling, but ic does not seem necessary for us to do so. 
It may be that the decree-holder is not entitled to enforce the 
agieement of December 20d), 1901, but that his decree of Sep- 
tember 11th, 1890, is still alive and capable of execution accord- 
ing to its terms, due allowance being made for any payments 
since certified. We have to decide at present only the question 
whether the courts below were right in holding this decree to be 
time barred. The case depends on the provisions of Article 
179(4) of the Second Schedule to the Indian Limitation Act 
(XV of 1877). We have not to decide whether the certifying of 
the agreement of December 20th, 1901, was a step in aid of execu- 
tion. There had b p en, as already pointed out, an application for 
execution on July 13th, 1901 ; the decree-holder’s application to 
have payment certified on June 11th, 1904, was within three 
years of this date, and the similar application of May 14th, 1906, 
was made within three years both of this latter date and of the 
22nd May, 1908, tthen execution of the decree itself was again 
asked for. The question then narrows itself down to this : 
Whether the decree-holder’s, applications under section 258 of 
Act XIV of 1882 can be treated as applications tot lie Court to 
take some step in aid of execution of the decree or order. There 
are two reported cases m the appellant’s favour — Suj cm Singh 
v. Kira Singh (2) and Tamil Pas Bandy opaclhya v. Bishtoo 
Lai Muhhopadaya (3). The only distinctions which can be 
drawn against the appellant aie that in the former case the court 
laid some stiess upon the fact that an application for execution 
was actually before the courn at the time when the payment was 
certified, and tlut m the latter case the decree-holder took the 
precaution of asking that an execution proceeding which had 

(1) (1890) I. L. R ,tl9 All , 186 (2) (1839) I. L. E., 12 A&> 399. 

(3)^(1886) X. L. R., 12 Calc,, 608. 
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been struck off should be restored to the file, and that the petition 
under section 258, Civil Procedure Code, be placed on the 
lecord The ratio decidendi of this ease is in favour of the 
present appellant. It is pointed out that the effect of the certi- 
ficate is to satisfy the decree so far as the sum certified is con- 
cerned.” It must be remembered chat without such payment 
being certified, on the application of one or other of the parties, 
it could not be recognized as a payment by any court subsequent- 
ly executing the decree. An application by the decree-holder 
under section 258 of Act XIV of 18S2 therefore calls upon the 
court to do a certain act which ipso facto satisfies the decree to 
the extent of the payment certified, and without which the 
decree would not be satisfied to any extant whatever. We hold 
that such an application satisfies the requirements of article 
179(4) of the second schedule to the Indian Limitation Act 
(XV of 1877), and that no sound distinction can be drawn 
between the present case and that reported in I. L. K., 12 All., 
399. 

We therefore get aside the orders of both the courts below 
and direct the court of first instance to readmit this application 
for execution and to proceed with it according to law. The 
decree-holder will get his costs in this and in the lower appellate 
court. 

Appeal decreed . 


Before Sir John Stanley, "Knight, Chief Justice, ani Mr Justice Biggoit. 

P3AN SIJKEC (Pc, ir stiff) v SAGIGr RAM and others (Defendants) * 

• Pre-emption — Wajib-ul-arz — Custom or contract — Partition of village — Sepa- 
rate wajib-ul- arzes — Change m the language. 

A village, originally undivided was first partitioned into several malials with 
a separate settlement ^apb-ul-aiz for each. Subsequently one of these niahals 
was subdivided into two and fresh wajib-ul-aizes were framed for these two 
mahals One of these new niahals was m turn divided into two, but no fresh 
wajib-ul-arzes were then framed. The wapb-ul-arzes fiamed at the first and 
second partitions differed inter se as to their conditions relative to pre-empfci on. 
Held that there was evidence only of a contiact foi pie-emption, which, so far 
as the two last formed mahils were concerned, had ceased to exist even befoie 
the expiry of the teim of the settlement. 


* Second Appeal No. 827 of 1908, from a decree of B. X. Dalai, District J udge 
o! Agra, dated the 12th of May, 1908, modifying a deciee of Sheo Prasad, Subordi- 
nate Judge of Agra dated the 25th of November, 1907, 
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The facts of this case were as follows : — 

The plaintiff brought 1 is suit on the basis of a custom of 
pre-emption prevailing in a village on the allegation that he 
uas a co-sharer with the vendor and that the vendee was a 
stranger. The defendants pleaded, among other things, that the 
plaintiff had no right of pre-emption. The property in dispute 
was situated in three diffeient m ahals : (1) Mahal Piyari Kuar 
a z mahal Ganeshi Lai, (2) Mahal Piyari Kuar az mabai 
Kaheri, (3) mahal Piyari Kuar az mahal Dilsukh. The Sub- 
ordinate Judge decreed the plaintiff’s suit. The defendants 
appealed. Before the lower appellate court the defendants 
conceded that the plaintiff had a right of pre-emption in respect 
of the property situated in mahals Piyari Kuar az mahal Kaheri 
and Piyan Kunwar az mahal Dilsukh, but denied his right in res- 
pect of that situated in mahal Piyari Kuar az mahal Ganeshi Lai. 
The District Judge decided it in favour of the defendants and 
reversed the decree of the court of first instance so far as it related 
to mahal Pi) an Kuar az mahal Ganeshi Lai. The judgment of 
the lower appellate court dealing with the point was as follows : — - 
“ I am of opinion that the appellants must succeed on this 
ground. At fiist it appears that there was one village Kolara. 
At the time of the last settlement, several mahals existed, 
Kaheri, Dilsukh, Ganeshi Lai and others. At the time of settle- 
ment a separate wajib-ul-aiz w T as prepared for each mahal ; the 
pre-emptive clause of the wajib-ul-arz of this particular mahal 
ran as follows : — 

‘ Jo ko% lassadar haqiat apni bai ya rehan harna chahe 
to awed Rissadaran ehjaddi he hath } badaJm badast hissadara% 
digar wa zanbad badast hissadaran-z-mahal’ and finally to 
sti angers : — £ If a co-sharer should desire to sell or mortgage Ins 
property he shall first transfer it to eh jaddi co-sharers, then to 
other co-sharers and after that to the co- sharers of the mahal/ 
and finally to strangers. 

It will be observed that there is some mistake in the trans- 
cript. As it stands, the second and third categories are the same. 
The third category should he co-sharers of other mahals. 

“ Subsequently mahal Ganeshi Lai was partitioned into two 
mahals Ganeshi Lai and mahals Piyari Kuar az Ganeshi Lai. 
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« A separate Wajib-ul-arz was pi eparecl for each. The 
terms of the pre-emption clause were : — - 

‘The property should be sold or mortgaged first to Dear 
relatives, if they are go sharers of the zamindan as well : on 
their refusal to other owners of the mahal, and if they do not take, 
then to the owners of other mahals, aud finally to strangers/ 

“ Prior to the sale in suit mahal Piyari Kuar az Ganeshi Lai 
was partitioned into two mahals : — 

(1) Mahal Piyari Kuar az Ganeshi Lai. 

(2) Mahal Nagpal. 

iS No wajib-ul-arz was prepared at the time. The property 
m suit is situated m mahal Piyari Kuar of the second partition. 
It cannot possibly be urged that a custom of pre-emption existed 
in the village which has come clown to the present from time 
immemorial, because we find different rules set up at different 
periods of time. When originally there was a joint mauza Kolara, 
the co -sharers who were relatives had the first right of pre-emp- 
tion and then all the other co-sharers of Kolara in an equal 
degree. Then the devolution of the right altered ; first came the 
relatives in the same mahal, for instance, Dilsukh, then co-sharers 
of mahal Dilsukh and then the rest of the co-sharers of the former 
mauza Kolara. Relatives who went to other mahals were put in 
the third category while non-relatives of the same mahal were 
entered in the same category. Hence the pre-emptive rule was not 
the same as it was before. When mahal Ganeshi Lai was parti- 
tioned there was a further change in the rule. Thus the right of 
pre-emption was one entirely based on contract. When mahal 
Piyari K ear az Ganeshi Lai was partitioned, no fresh contract was 
entered into by the eo-sharers of the two mahals, and so the right 
of pre-emption, based on a former contract, lapsed. The ruling 
quoted "by the lower court, Gobincl Earn v.Masih~Vtl-lah Khan (1), 
does not apply to this case, because no custom of pre-emption is 
proved. At every partition a fresh contract was entered into, and 
the right of pre-emption existed as modified by the last contract. 
But at the last partition no contract was entered into at all, so no 
pre-emptive right accrued to the co-sharers of the mahals formed 
at the last partition out of mahal Ram Piyari. I hold that no 
right of pre-emption exists with respect Lo the property in suit 
(1) (1S07) I. L. IL, 29 All., 295. 
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1910 which is included m mahal Piyari Kuar az Ganeshi Lai (of the 
— last partition). 

Sukh £< I set aside the decree of the lower co rfc and m its place 

Salig’ram. decree t to the plaintiff po-^ession of the property in mahal Piyari 
Kuar az Kaheri ” 

The plaintiff appealed. 

The Hon’ble Pandit Sunday Lai , for the appellant: The 
wajib-ul-arz at the settlement as well as that at first partition re- 
corded a custom of pre-emption. The heading of the pre-emptive 
clause of the wajib-ul-arz is ‘ rawaj haq shafa &c J The word 
“ rawaj” is a clear expression, it cannot mean anything other 
than custom. There is only a slight change in the language 
of the two documents, which is not of much material conse- 
quence t The custom nevertheless remained unabrogated. It 
is clear from the language of the wajib-ul-arz prepared at 
the first partition that it recorded a custom of pre-emption. 
The further partition of mahal Piyari az Ganeshi Lai into 
sub-divisions had not the effect of putting an end to the custom. 
He next contended that, even assuming that the wajib-ul-arz 
prepared at the settlement was a record of contract, it must 
continue to operate as such up till the expiration of the settle- 
ment. The mere partition during the subsistence of the settle- 
ment would not render the contract abortive. If the parties 
intended to abrogate the contract they would have prepared a 
separate wajib-ul-arz. 

The Hon’ble Pandit Moti Lai Nehru , for the respondents : — 

There was a variation in the terms of the wajib-ul-aizes pre- 
pared at the settlement and the partition respectively. These 
could not be records of custom. If it was a contract, then there 
is nothing to show that the parties intended to let it continue for 
the rest of the settlement. With reference to the words rawaj 
and haq, he cited Dhanpal v. Nand Kishore (1). 

Stanley, C. J. and Piggott J: — We are of opinion that the 
decision of the learned District Judge is correct He has given 
reasons for the conclusion at which he arrived, and we think that 
those reasons are sound. He is supported in his judgment by the 
decision of a Bench of this Court, of which one of us was a 

(1) L. P. A., No. 22 of 1909, decided on 7th January, 1910. 
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member, In appeal No. 22 of 1909 under the Le tters Patent, Dhan - 
pal v. Nccnd Kishore. The fads In that case were somewhat simi- 
lar to those in the present ca^e and the learned Judge of this Court, 
fiom whom the appeal under the Le,tei^ Patent wms preferred, 
concurred with the lower appellate court, giving reasons for the 
conclusion at which he arrived and which commend themselves 
to us. We, there foie, dismiss this appeal with cods. 

Appeal dismissed. 

Before Sir John, Stanley , Knight , Chief Justice, and Mr Justice Banerji, 
DORt and others (Pn ajntiffs) v II WAN RAW (Dependant). * 
Pre-emption— Way ib-uharz- Custom or contract— Construction of document 
The wajib-ul-arz of an undivided village gave a light of pre-emption, frnV, 
to a near eo-sharer ( hissadar Jcarib) and then to a co-sharer m the village (his- 
sadar deh). Subscque atly the village was divided by peifect partition. No 
new wapb-ul-arz was framed. Pioperty situated m one of the new mahals 
was sold to a stranger, and a suit for pre-emption was brought by sharers m 
one of the other mahals, claiming as hissadar an deh . 

Meld by Stanley, G J.— That the plaintiff was entitled to pre-empt not- 
withstanding the partition, and that the words hissadar deh , as used m this 
wajtb-ul-arz, meant a sharer m the village. 

Dalganjan Singh v. Kalha Singh (1) distinguished Sahib Ah v Fatima 
Bill (2), Mithu Lai v. Muhammad Ahmad Said Khan (S), Abdul Eai v 
Nam Singh (4), Motee Sah v Mussumat GoJclee (5), Go&al Singh \ Mamin 
Lai (6), Abbas All v. Ghulam Nabi (7), Mata Dm v.Mahesh Prasad (8), Pam 
Dm v. PohJcar Singh [9), Ausen Lai v. Pam Bhayan Lai (10) and Gohnd Pam 
v Masih-ul-lah Khan (11) referred to 

Eeld, by Banerji, I — That the plaintiff pre-emptor could not pre-empt 
after the partition of the village, as, although he was a sharer m the village, he 
was not a co-shaier of the vender, and that the words hissadar deh as used m 
the wajib-ul-aiz meant a co -sharer of the undivided village for which the wajtb- 
ul-arz bad been prepared Dalganjan Singh v. KalJca Singh (1) followed JanJu 
v, Pam Partap (12) and Abdul Eai v Nam Singh (4) referred to. 

This was an appeal under section 10 of the Letters Patent 
against the decision of Aikmau, J. The facts of the case appear 
fiom the judgement under appeal, which was as folio w s : — 

“ This appeal arises out of a suit brought by the respondents to enforce a 
right of pre-emption. The suit was based on the terms of the wajib-ul-arz of 


Appeal No. 63 of 1909, under section 10 of the Letters IVent, 


(1) (1899) I L. R , 22 All , 1 
(Si) (1909) I L. R., 32 All., 63. 

(3) Weekly Notes, 1899, p. 19. 

(4) (1897) I. L. R., 20 All., 92. 

(5) (1861) 'S. D. A , N.-W. P., Vol. 1, 505. 

(6) (1885)71. L. R.,j7 All., 772. 


(7) Weekly Notes, 1891, p. 137. 
(8i Weekly Notes, l8s2, p. 100 
(9) (1905) I. L. R , 27 All , 553, 

(10) (1905) I. h L. F , 27 AIL, C 02 

(11) (1907) I.*L. R., 29 All, 295. 

(12) (1905) I. L. R., 28 All., 268. 
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1272F . framed befoie any partition of tlie village bad taken place. That wajib- 
ul-arz gave a light of pre-emption, first to a near co-sharer and then to a co- 
sharer of the village ( hisszdar deli). Subsequently the village was divided by 
perfect parti cion. No new wajib-ul-arz was framed. The plaintiffs have no 
share in the mahal which b r i3 been sold. The plaintiffs claim to pre-empt as 
being co -shareis m the village The suit was decreed by the court of first 
instance and the dec sion of that court was affirmed on appeal by the learned 
District Judge The sendee comes here m second appeal The first plea urged 
is that the wa] b-ffi-aiz rel ed on records a contract, the term of which has come 
to an end, and not a custom In my opinion the view taken as to this by the 
courts below la right I can find nothing m the language of the passage relied 
on winch would indicate that the co-sharers were recording a contract which 
they then entered into and not an existing custom. 

“ The next plea is that, even if the wajib-ul-arz be the record of a custom, the 
plaintiffs pre-emptors, being no longei co-shares of the vendors, have no right 
to pre-empt. In my opinion this plea must be sustained. Iam unable to 
distinguish this case from the Full Bench decision m Dal g an j an Singh v. 
KaUca Singhil). This case is exactly on all fours with that As was remarked 
m the case of Gobind Earn v. Masih-uilah Khan (2), the custom which prevailed 
m this case was one which gave a right of pre-emption to persons between wffiom 
there was the common bond that they each owned a share of an undivided 
village, and when this common bond was severed by partition, the custom ceased 
to be applicable. That remark applies to the present case. In this view it is 
unnecessary to consider the pica contained m the sixth ground m the memo- 
randum of appeal For the respondents it is contended that the appellant can- 
not maintain this appeal on the ground that he took out of court the money 
deposited by the plaintiffs If theie is any force in this contention, it is met by 
the fact that there is no evidence before me m support of the allegation. The 
result is that I allow the appeal, and, setting aside * the decrees of the courts 
below, dismiss the plaintiffs’ suit with costs m all courts ’ ’ 

The plaintiffs thereupon appealed under section 10 of the 
Letters Patent 

Babu Dwrga Char an Banerji (with him Munshi Gobind 
Prasad and Babu Girdhari Lai Agarwala ), for the appel- 
lants * — 

Upon a true construction of the wajib-ul-arz in question the 
plaintiffs, who were hissadaran deh (holders of a share in the 
village), were entitled to pre-empt as against the respondent, 
who was admittedly a stranger. The custom which w T as in force 
when the wajib-ul-arz was prepared could not be modified. It 
either continued or came to an end. It must continue as a 
whole, and therefore the plaintiffs^ notwithstanding partition, 
weie sharers in the village and therefore under the custom as 
(3) (1899) I. L. R , 22 Ail , 1. (2) (1907) I. L R , 29 Ail., 295. 
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evidenced by the wajib-ul-arz were entitled to claim pie-emp- 
tion. He cited Gobind Ram y. Masilt-ullah Khan (]). 

Sir Arthur Strachey in Dalganjan Singh’s case ruled 
that mere partition would not put an end to a custom, and that 
each case must be decided upon its own merits. In the present 
case, reading of the wajib-ul-arz as a whole, it is manifest 
that persons holding shares m the village had a right of pre- 
emption. The custom affected the whole village and could not 
be curtailed by reason of partition In the case of Dalganjan 
Singh, upon a construction of the particular wajib-ul-arz, it was 
held that the pre-emptor should have owned a share of an un- 
divided village, as was the case in Sahib Ah v Fatima Bibi (2). 
The opening words of the present wajib-ul-arz negatived any 
such common bond. 

Babu Jogindro Nath Mulcerji (wiih him Babu Sitctl Prasad 
Ghosh ), for the respondent : — The case of Dalganjan Singh is 
exactly on all fours with the present case. After the partition 
the plaintiffs owned a share in a separate mahal, and therefore 
ceased to be a co-sharer. 

Stanley, C. J. — In this appeal is involved one of the vexed 
questions m regard to the right of pre-emption which frequently 
come before the Court. In the suit out of which it has arisen the 
plaintiffs appellants claimed a right to pre-empt a sale to Jiwan 
Ram of a five biswa share in a certain village relying upon the 
provisions of the wajib-ul-arz of 1272 Fasli, which gave a right 
of pre-emption, first, to a near sharer ( hissadar karib), and 
secondly, to another sharer in the village ( dusre his&adar deh). 
The purchaser is a stranger to the village. The village was recently 
partitioned, but no new wajib-ul-arz was framed on the occasion 
of the partition. The plaintiff is a co-sharer in one of the mahals 
into which the village is now divided, but has no share in the 
mahal in which the property purchased by Jiwan Ram is situate. 

Outside the wajib-ul-arz neither side produced any evidence. 
The wajib-ul-arz is pnmd facie evidence of the existence of 
the custom which it records, and the only question is as to the true 
construction to be placed upon it. The learned Judge of this 
Court from whose decision this appeal has been preferred held, 

(1) (1007) I, 29 All,, 295. (2) (1909) I. L. R., 32 AIL, 63. 

35 


1910 


Dobi 

v 

Jiwan Ram, 



268 


1910 


Doki 

v. 

JlTCAN R±M. 
Stanley , C. J. 


THE INDIAN LAW REPORTS, [VOL. XXXII. 

over-ruling the two lower courts, that the case was cc on all fours 
with” the case of Dalganjan Singh v. Kalka Singh (1) and 
that the decision of the Full Bench in that case governs it. If 
that ruling is applicable, it is binding upon us and must be loyal- 
ly followed, but let us see what^was decided in it. The facts of 
it were these : — The sale which was sought to be pre-empted was 
a sale of seven bighas of land in the village of Serai Sitam and 
the claim for pre-emption was based on the wajib-ul-arz framed 
at the last settlement in 1880-1881. The portion of the wajib- 
ul-arz relating to pre-emption is contained in chapter II, which 
is headed (( As to the rights of co-sharers among themselves based 
on custom or agreement.” Section 13 of the chapter is headed 
“ As to the custom of right of pre-emption,” and the clause 
embodying the right runs as follows : — C( If any hwsadar wishes 
to transfer his share (ctpna hissa), first, he will transfer it to his 
own brother, then to his near relatives, thirdly, to owners in 
the village who are partners in the same khata ( malikan sha- 
rik khata), fourthly, to sharers in the village (hissadaran deh )• 
If none of these purchase, then he is competent to transfer it to 
any one he likes.” 

It was decided that in every case the question a whether or 
how far a contract or a custom of pre-emption recorded in the 
wajib-ul-arz of an undivided mahal was still in force, or who is 
entitled to claim the benefit of it, was not capable of any absolute 
orjmvariable answer ; that it depended in each case upon the pro- 
per construction of the terms of the particular contract or the 
proper interpretation of the particular custom recorded, assum- 
ing that there was no evidence of any intention on the part of 
the co-sharers at the time of partition to put an end to the con- 
tract or the custom ; but that there is a strong presumption 
against such claims for pre-emption when made after perfect 
partition by persons who are no longer co-sharers of the 
vendor.” 

No hard and fast rule, it will be observed, was laid down, 
and the judgment is of importance more from the lucid review 
of the authorities by the learned Chief Justice, Sir Arthur 
Strachey, and the guidance to be found m his judgement in 

(1) (1899) I. L. B , 22 AIL, J. 
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dealing with questions of pre-emption, than as a ruling which 
would govern individual cases. As my brother Banerji said in 
his judgement in it, “ the question in each case is that of the cons- 
truction of the nature of the particular custom or contract on 
which the claim for pre-emption is based, and whether the custom 
or contract can apply to the altered state of things which has 
come mto existence since a .perfect partition has been effect- 
ed” 

Now let us look more closely into the facts of that case. In 
the first place, it will be observed that chapter II of the wajib- 
ul-arz deals with the rights of co-sharers among themselves . 
Similar words were held by my brother Banerji and myself m 
the case of Sahib Ali v. Fatima Bibi (1) to limit the meaning 
of the expression u mahhan deh ” to co-sharers between whom 
and the vendor there was the common bond of being co-sharers, 
and that as the plaintiff was not a co-sharer with the vendor, she 
had no right of pre-emption. The facts of that case were similar 
in fact to those in Dalganjan Singh v. Kalka Singh , and we 
disposed of the case accordingly. 

In the wajib-ul-arz before us no similar words appear. The 
heading of the clause in the wajib-ul-arz dealing with pre- 
emption is “ Relating to the right of pre-emption.” There is 
no heading to chapter II, in which is embraced the words 
dealing with pre-emption. Nothing is to be found in it to 
qualify the plain and simple meaning of the words hissa - 
dar deh , namely, a sharer in the village or person holding 
a share in the village area. But let us see what was the view 
expressed by the learned Chief Justice in his judgement and what 
was actually decided in Dalganjan Singh's case. He refers to 
the heading in the wajib-ul-arz in the Chapter on pre-emption; 
and, after commenting on the view expressed by Mr. Justice 
Blair that upon the partition of a village into mahals the 
old wajib-ul-arz disappeared with the legal entity to which it 
applied, he observes : — “ It appears to me to be incorrect to say 
that upon a perfect partition of a mahal, the wajib-ul-arz 
necessarily disappears or ceases to exist. There is no such 
general rule of law.” Later on he observes In the absence 

(1) (1909) X. L. B., S2 All., 63. 
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of any such new wajib-ul-arz the old wajib-ul-arz remains 
in force, except so far as its provisions are inconsistent with 
the state of things which the partition has created.” That, he 
observes, was expressly held to be iS clear law ” by Mr. Justice 
Blair in Mithu Lai v. Muhammad Ahmad Said Khan (1). 
Then he proceeds “ If the wajib-ul-arz as a whole is not neces- 
sarily abrogated by a perfect partition, is there any more ground 
for holding that the pre-emption clause of it is so abrogated? ” 
Then referring to some of the decisions which appear to lay down 
a geneial rule of law that after a perfect partition no claim for 
pre-emption can be successfully made on the basis of the old 
wajib-nl-arz, he observes : — “ Others going to the opposite ex- 
treme, appear to regard partition as a purely fiscal arrangement, 
concerned exclusively with the collection of the Government 
revenue, and having no possible bearing upon any contract or 
custom of pre-emption.” Then he remarks : —“Both views ap- 
pear to me equally open to the objection that they treat as an 
abstract question of law what is really a question of the construc- 
tion of a particular contract or the interpretation and application 
of a particular custom.” u Again,” later on he observes, “ where 
the clause does not constitute a contract, but records a custom, the 
question is still one of its true meaning, though in this case, con- 
sidering that the wording of the clause is often the composition 
of some ignorant subordinate whose accuracy cannot be assumed, 
the only safe course is to look to the substance of the thing, and 
not to attach undue weight to the particular expressions used. 
The question is whether the custom is one which necessarily pre- 
supposes the continuance of the co-parcenary body existing at 
the time when the clause was framed. If the custom lecorded 
is one by which the right of pre-emption is confined to co-sharers 
of the then existing mahal, then it appears to me that it can no 
more exist in favour of others after the mahal and that particular 
co-parcenary body have been destroyed by perfect partition, than 
any other custom can continue after the class among which it has 
always prevailed has perished. On the other hand,itis possible to 
imagine a custom of pre-emption which does not depend upon the 
continued existence of the undivided mahal and its co-parcenary 

( 1 ) Weekly Notes, 1899, p, 19, 
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body. A custom in favour of the brothers or other near 
relatives of the vendor, might be an instance.” He proceeds: — 
u Again when a Settlement Officer records a custom of pre-emp- 
tion m the wajib-ul-arz of a new mahal created by perfect 
partition of an old one, what is that custom ? It cannot be some- 
thing absolutely new, or the word custom would be a misnomer. 
It must therefore be something which existed before the new 
mahal and before the partition, something therefore which exist- 
ed in the lime of the old mahal, which has survived the partition, 
and which is recognised as still applicable within the new mahal.” 
From this language we gather that the view of the learned Chief 
Justice wms that in each particular ease the court is to see w T hether 
the custom recorded is one which necessarily pre-supposes the 
continuance of the old co-parcenary body, and that if it does pre- 
suppose the continuance of that body the custom can no longer 
prevail, but must perish upon perfect partition. Later on, after 
referring to the decision in Abdul Hai v. Nam Singh (1) to the 
effect that it would require very strong evidence to satisfy the 
court that after share-holders m a mahal had applied for and 
obtained partition and consequent separation of their interest 
from other share-holders in the mahal, they intended that the 
other co-sharers from whom they had separated their inteiesb 
should be entitled to come in and pre-empt in the new mahal and 
become again their co-sharers, the learned Chief Justice ob- 
serves : — “ Some of these considerations obviously do not apply 
where the right is claimed after partition by persons who, having 
been co-sbarers in the undivided mahal, are still co-sharers 
with the vendor in one of the separate mahals. Partition 
has not as regards them made so radical a change ; they 
are as closely united as before, though by a new bond; there is 
still the distinction between them and strangers which it i3 the 
object of pre-emption to preserve.” If by the passage last quoted 
the learued Chief Justice intended to convey that a custom 
whereby a sharer m a village is entitled to pre-empt a sale to a 
stranger only prevails upon partition of the village into several 
mahals so far as to allow of a right of pre-emption in the case of 
a sale of part of a mahal in which the pre-emptor is a co-sharer 

(1) (1897) I. L. E„ 20 AIL, 92. 
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with the vendor, the proposition is in my opinion open to objec- 
tion. The effect of it would be to break up the custom into as 
many customs as there are mahals. This cannot be. A custom 
must prevail in its entirety or not at all. Then he states : — (i The 
inference which I draw is that while it depends in every case on 
the particular circumstances, and especially upon the terms of the 
particular wajib-ul-arz, whether or how far pre-emption can be 
claimed under it after a perfect partition, there is a strong pre- 
sumption against such a claim when made by persons who are no 
longer co-sharers of the vendors.” 

Now it must be borne in mind that in the wajib-ul-arz with 
which the learned Chief Justice was dealing the right of pre- 
emption was a right of co-sharers u among themselves.” These 
words “ among themselves ” indicate that to enjoy a right of pre- 
emption the claimant must not merely be a sharer in the village 
which has been partitioned, but there must be between him and 
the vendor this common bond, namely, that they ‘ each own a 
fractional share of an integer made up of all the shares held by 
each. 5 As to the presumption which in the view of the learned 
Chief Justice existed against a claim for pre-emption made by 
persons who are no longer co-sharers of the vendors, any such 
presumption, whatever its strength be, must, as it seems to me, 
yield to evidence ; it has no place for consideration when there is 
clear evidence to rebut it. 

Referring to the passage in the judgement in the case of Motee 
Sah v. Musammat Gohlee (1), namely, that an essential condition 
of the existence of a right of pre-emption is that the parties 
claiming such a right shall be co-parceners in the same estate as 
those against whom the claim is made, a relation between the 
parties which is extinguished by the very opeiation of partition and 
the separate proprietorship thereby established, the learned Chief 
Justice observed : — (( I infer that the wajib-ul-arz in that case con- 
fined the right of pre-emption to co-parceners of the vendor, and 
that after the partition the plaintiff was not such a co-parcener in 
one of the new mahals. Upon that assumption the decision was 
no doubt right. If however the passage means that whatever the 
terms of the wajib-ul-arz, no one can in any case successfully 

(1) (1361) S. D. A., N-W. P., Yol I, 506. 
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claim pre-emption who is not a co-parcener of the vendor, it is 
in my opinion too widely expressed ” (the italics are mine). It is 
clear from this that the Chief Justice did not consider that in every 
case the claimant for pre -emption after partition must be a co-sharer 
■vrith the vendor in the mahal in which the vendor has a share. 

Referring to the case of Gohal Singh v. Mannu Lai (1) which 
was a case of pre-emption arising out of a contract, which gave 
the right of pre-emption to persons described in the report as 
“share-holders” or “ partners ” in the village, he observed “It 
appears to me that the whole question was whether the plaintiffs 
when they brought their suit were co-sharers of the village within 
the meaning of the contract. That depended on whether the 
pre-emption clause meant by co-sharers of the village all persons 
owing shaies within any part of the village area, or all whose 
shares were co-extensive with the whole of that area, or all who, 
whether in the whole or in part of the village were co-sharers of 
the vendor. If it had the first meaning, then the plaintiffs, being 
co-sharers of one of the mahals into which the village was divided, 

were entitled to pre-emption.” 

It will be observed that the Chief Justice here recognizes that 
the expression hissadaran deh was susceptible of the meaning 
that it embraced “ all persons owning shares within any part of 
the village area.” Subsequently in his judgement the learned 
Chief Justice quoted without disapproval the case of Abbas Ali 
v. Ghulam Nabi (2) in which Knox, J., held that the partition of 
a village consisting of a single mahal into two separate mahals 
in one of which the plaintiff and the vendor were co- 
sharers and in the other the vendee was a co-sharer, did not 
render the previously framed wajib-ul-arz inapplicable, and that 
under it the vendee was equally entitled with the plaintiff as a 


co-sharer of the vendor. 

He also cited the case of Mata Din v. Mahesh Prasad (3). 
In that case there was a village originally forming a single 
mahal, and the wajib-ul-arz of which gave a right of pre-emp- 
tion to hissadaran , not of the mahal but of the mauza. There 
was a perfect partition of the village into three mahals, for each 
of which a new wajib-ul-arz was framed and in each the 

111 U8851 I. L H., 7 All., 772 (2) Weakly Notes, 1891, p. 137. 
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pre-emption clause was copied verbatim from the old wajib-ul-arz 
At that time one of the new mahals belonged to a single owner, 
Upon the sale of property in that mahal a suit for pre-emption 
was brought by a person who w 7 as a co-sharer in another of the 
new mahals. Mahmood, J., held that the plaintiff was entitled 
to pre-empt as a co-sharer of the mauza, notwithstanding the 
partition and the fact that he was not a co-sharer of the vendor 
in the mahal in which the property sold was situate. The com- 
ment of the learned Chief Justice upon thi=> decision is — i( Whether 
Mr. Justice Mahmood’s conclusions m that particular case were 
correct or not, I cannot doubt that his method of deciding it 
upon the construction of the contract contained in the wajib-ul- 
aiz was the right one.'* This, it is to be observed, was the case 
of a right of pre-emption existing oy contract and not by custom, 
but it is useful as a guide m the ease of a claim for pre-emption 
existing by custom. 

Then later on he commented upon the case of M%tlm Lai 
v. Muhammad Ahmad Send Khan (1), which was decided by 
Blair and Aik man, JJ. The suit in that case was based on 
a pre-emption clause recording a custom of pre-emption in 
favour of co-sharers in the village. The village was, at the time 
when the wajib-ul-arz was framed, an undivided mahal* It 
was aftei wards divided by perfect partition into two separate 
mahals and no new wajib-ul-arz was framed. The plaintiffs 
and the vendors were co-sharers in the mahal in which the 
property sought to be pre-empted was situate. The vendee was 
sole proprietor of the other mahal, his only connection with the 
other being that he owned in it certain rent-free land. The 
court held in substance that the old wajib-ul-arz and the old 
custom still remained in force in so far as they were not incon- 
sistent with the state of things created by the partition. The 
Chief Justice says as to this that the Judges took for granted 
that {( co-sharers in one of the separate mahals weie co-sharers 
in the village within the meaning of the wajib-ul-arz v but did 
not discuss the question. Then he observes: — u All depends on 
what the wajib-ul-arz meant by ‘co-sharers in the village/ If it 
included all persons who might thereafter be co-sharers in any 

(I) Weakly Notes, 1899, p. 19, 
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part of the village, the decision was right. If it meant all 
persons who were co-sharers in the entire undivided village for 
which the wajib-ul-arz was framed, the decision was wrong, for 
the plaintifls after the partition were no more co-sharers of the 
village in that sense than the defendant vendee. As a matter 
of fact the only co-sharers in the village at the time when the 
wajib-ul-arz was framed were co-sharers of the undivided village.” 

Then he refers to the question before the Full Bench, 
namely, whether the plaintiff was a hissadar deh within the 
fourth category of pre-emptors, and dealing with the conten- 
tion that “ hissadar ” did not in the wajib-ul-arz in question mean 
a co-sharer of a mahal in the sense in which that term is used in 
the Land Revenue Act, but merely ‘ the holder of a share/ he 
observes According to this argument a hissadar deh merely 
means one who owns or holds a share within the area of the village. 
If that is the meaning, then, notwithstanding the partition, the 
plaintiff is entitled to pre-emption, for the deh or village still 
remains and he is still a hissadar, or owner of a share, within its 
area.” On the other hand, he observed If hissadar means 
not merely the owner of a share but a co-sharer, and hissadar deh 
means a co-sharer of the entire village for which the wajib-ul- 
arz was framed, then, as the effect of the perfect partition was 
to destroy the class of hissadaran deh altogether, neither the 
plaintiff nor anyone else can now claim pre-emption as a mem- 
ber of it.” Then he explains that the word hissadar used in the 
wajib-ul-arz under consideration by the court “ought to be 
construed in the same sense as the same word in the opening 
words of the clause,” namely, “ if any hissadar wishes to transfer 
his share — apna hissa.” In view of the fact that the word 
hissadar is there used without the word deh, he was of opinion 
that hissadar meant a co-sharer and not merely a sharer in the 
village. No such qualifying words are to be found in the wajib- 
ul-arz before us. Mr. Justice Aikman in his judgment in 
Balganjan Singh's case pointed out that the claim of the plain- 
tiff was based on the clause in the wajib-ul-arz which occurs in 
a chapter dealing with the rights of co-sharers among them- 
selves. I gather fiom the language of the learned Chief Justice 
that his view was that in the case of a right of pre-emption 
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existing by custom, the right must after perfect partition continue 
to prevail in its entirety, or else be treated as having fallen into 
abeyance, or as having been extinguished. I find in it no support 
for the proposition that a custom of pre-emption can be treated 
as liable to modification by perfect partition, that is, that it (C must 
be held to be subject to such modifications as were rendered 
necessary by the partition.” It is further clear from the language 
of the Chief Justice that his view, in which the other members 
of the court concurred, was that the question how far a custom of 
pre-emption recorded in the wajib-ul-arz of an undivided mahal 
was still in force, or who was entitled to claim the benefit of it, 
depended in each case upon the proper interpretation of the 
particular custom recorded. He attempted to lay down no rigid 
rule on the subject, but on the contrary carefully abstained from 
doing so. In Dalganjan Singh’s case a key to the meaning of the 
wajib-ul-arz was found in the heading to the portion of it relating 
to pre-emption, namely, u As to the rights of co-sharers among 
themselves based on custom or agreement.” The words u co- 
sh arers among themselves ” indicate that not sharers in the 
village merely, but co-sharers in the village between whom the 
common bond exists, namely, that each owns a share of an inte- 
ger made up of the shares held by all, was intended. In the 
case of Sahib All v. Fatima Bibi , to which I have already refer- 
red, for similar reasons the ruling in Dalganjan Singh’s case was 
applicable and was followed by myself and my brother Banerji. 

In the case of Bam Din v. Pohhar Singh (1) the custom of 
pre-emption relied upon ran as follows: — “ If a co-sharer is 
desirous of transferring his share, he shall transfer it first to his 
near relative and next to sharers in the village ( hissadar deh), 
and then on their refusal he may mortgage or sell it to any one 
he likes.” It was held by my brother Banerji, and I think 
rightly, that upon a true construction of the wajib-ul-arz coupled 
with a clause in a later wajib-ul-arz to the effect that the parties 
accepted the right of pre-emption, the two documents amounted 
to a record of a custom of pre-emption prevailing in the village 
and that a near relative need not also be a co-sharer. It was 
contended before him that a near relative could not pre-empt 
(1) (1905) L L. 27 4 AU. , 553, 
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unless he was also a co-sharer. My brother Banerji repelled 
this contention, observing that such a construction could only 
be justified by reading into the wajib-ul-arz words which did 
nob appear in it. “Under that document,” he observed, “pre- 
emptors of the first class are near relatives without any qualifica- 
tion, and pre-emptors of the second class are co-sharers in the 
village. If the intention had been that pre emptors of the first 
class must also be co-sharers, nothing could have been easier than 
to insert appropriate words to indicate that intention . As the 
wajib-ul-arz is worded, it is only near relatives, whether they are 
co-sharers or not, who come under the category of pre-emptors of 
the first class ” This case is au illustration of a custom whereby 
a party enjoys a right to pre-empt who is not a co-sharer with 
the vendor or a sharer at all in a village. Why should not the 
same considerations apply to the case of a hissadar Jccorib , that 
is, a relative who is a sharer in the village? If a common bond 
is found in the one case in relationship, why, I ask, should not in 
the other a common bond be found in membership of the village 
community coupled with relationship ? Why should the addi- 
tional condition be imposed, namely, that the pre-emptor must be 
a co-sharer with the vendor ? 

In the case of Auseri Lai v. Ram Bhajan Lai (1), in which, 
on partition of a village into two separate mahals, the provisions 
of the former wajib-ul-arz, which recorded a custom of pre-emp- 
tion as existing in favour of, amongst others, sharers in the 
village (hissadar deh), were copied verbatim into the wajib-ul- 
arz of each of the new mahals, it was held by Justice Sir 
William Burkitt and myself that a co- sharer in the village 
was entitled to pre-empt a sale of property situate in one of the 
new mahals m which he had no share. Sir William Burkitt 
was a member of the Bench which decided Da Iganjan Singh’s 
case. 

Now let us see what is the language in which the custom in 
the case before us is set forth in the wajib-ul-arz. The custom 
is that if a sharer (liissadar) wishes to sell his haqiat , then he 
shall do so, first, to a near sharer (hissadar harib\ and if he shall 
refuse, then to another sharer in the village (clusre hissadar deh). 

(1) (1805) I. L, 27 AU., 602. 
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There is nothing whatever to be found in the wajib-ul-arz, so far 
as I have been able to discover, to qualify the meaning of the 
expression hissadar dehy and, as I have said, there is no evidence 
outside the wajib-ul-arz to furnish us with any guidance. Deh 
means a definite area of land with houses upon it. Its equivalent 
“niauza, ” is defined in Wilson’s Glossary as “ one or more clust- 
ers of habitations and all the lands belonging to their proprietary 
inhabitants. ’ Every one who owns a portion of that area has 
a share in the village and is a hissadar. Hissadar primarily 
means “ one who owns a share, hissa” In the pre-emptive 
paragraph a preferential right of pre-emption is given to a 
hissadar karib, and in case of his refusal to another ( dusre 
hissadar deh). The word “ another ” furnishes a key to the 
meaning of hissadar as used in the earlier part of the paragraph. 
That meaning is u sharer in the village. v The paragraph am- 
plified would run thus : — “ If any sharer in the village ( hissadar ) 
wishes to sell or mortgage his haqiat, he must do so first to a 
sharer in the village who is a relation ( hissadar karib) and in 
ca-e of his refusal to another sharer in the village (hissadar deh)” 
In this waj lb-ul- arz there is no such context to be found as in 
Dalganjan Singh's case rendered the meaning of c co-sharer ’ 
appropriate to the word hissadar. The custom in this case 
sprang up at a time when presumably it was not in the con- 
templation of the sharers in the village that the village would be 
broken up into distinct parcels by partition. The meaning of 
the expression hissadar deh meant in the eyes of the villagers a 
sharer in the village- 

What then is the effect of perfect partition upon a custom 
under which the sharers in a village are entitled to pre-empt ? 
The old custom cannot be treated as capable of modification 
to meet the altered circumstances. A custom must not merely 
be ancient but it must be continuous, uninterrupted, uniform, 
certain and definite. Unless the effect of partition is to 
extinguish the custom, it must prevail in its entirety. If 
we qualify the expression hissadar deh as usel in the 
wajib-ul-arz by a condition that a hissadar who claims a 
right of pre-emption must be a co-sharer in the mahal in which 
the property sought to be pre-empted is situate, we shall be 
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altering and modifying the custom. It appears to me therefore 
that the custom must prevail in its entirety or not at all. Now 
the custom in this case is not one, in^my opinion, which necessarily 
pre-supposes the continuance of the village as an undivided 
village — no more than did the custom which was the subject of 
consideration in the case of Ram Din v. Pohhar Singh, The 
object of a custom of pre-emption is to exclude strangers from 
participation in the ownership of a village or other area. There 
is no reason why a custom such as that which is recorded in 
the wajib-ul-arz in the present case should be treated as 
extinguished upon partition of the village into separate mahals 
The sharers in each of the new mahals continue to be sharers in 
the village, and there is still the common bond between them 
that they are sharers in the village. 

The learned Judge from whose decision this appeal has been 
preferred, in overruling the decision of both the lower courts 
stated that the case was exactly on all fours with the case of 
Dalganjan Singh v. Kalka Singh. I think that I have shown 
that this is not so, in view of the fact that there is to be found in 
the wajib-ul-arz in that case language which qualified the mean- 
ing of the expression hissadaran deh . The question before us 
nearly resembles that which was decided by my brother the late 
Sir William Burkitt and myself in Auseri Lai v. Ram Bhajan 
Lai . The learned Judge does not allude to that decision, but he 
quotes the following passage from a judgment which I delivered 
in Oobind Ram'v. Masifaullah Khan(l) : — “ As was remarked/’ 
he observed, in that case, “ the custom which prevailed in this case 
was one which gave a right of pre-emption to persons between whom 
there was the common bond that they each owned a share of an 
undivided village, and when tins common bond was severed by 
partition the custom ceased to be applicable / 7 This is not a 
complete quotation. The important words which introduced 
the words quoted by the learned Judge are omitted by him. 
These words are ^It may be said that 77 and the passage 
coupled with the succeeding passage in the judgment was 
intended to show that the plaintiff was on the horns of a 
dilemma, namely, that if he contended that the custom which 
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he relied on was one which gave a right of pre-emption to 
persons between whom there was the common bond that they 
each owned a share of an undivided village, then his suit 
failed, inasmuch as in that case the custom had ceased to he 
applicable ; but that if, on the other hand, the custom still pre- 
vailed, then the vendees respondents stood on the same level as 
regards pre-emption as the plaintiff, and in either view the 
plaintiff’s suit failed. A perusal of the entire passage shows 
what was intended to be conveyed, It appears to me that the 
learned Judge imposes a heavier burden on the decision m 
Dalganjan Singh’s case than it was intended to bear. In it the 
particular wajib-ul-arz before the court was construed and stress 
was laid upon language used m it which was held to support the 
decision arrived at. No such language is to be found m the 
wajib-ul-arz before us. We have not got here the words “ apna 
hissa ” unaccompanied by the word u deh” We have no such 
heading to the chapter in which the clause as to pre-emption is 
included as was found in Dalganjan Singh’ s case, namely, iC righta 
of co-sharers inter se.” We have simply to interpret the words 
hissadar deh as they appear in the w T ajib-ul-arz without quali- 
fication. The term u hissadar deh” is clear and unambiguous, 
and means a sharer in the village. Partition as regards such 
sharers has not made a radical change ; they are as closely united 
as before ; and there is still the distinction between them and 
strangers which it is the objeeb of pre-emption to preserve. 
The common bond of membership in the village community 
still subsists. Whatever presumption there may be against a 
claim for pre-emption when advanced by a person who is no 
longer a co-sharer of the vendor, no such presumption ought 
in my opinion to be allowed to prejudice or affect clear, 
unambiguous and unqualified words such as are to be found in 
the wajib-ul-arz befoie us. In my opinion the learned Judge 
of this Court was wrong in overruling the decisions of the lower 
courts. 

In coming to this conclusion I am guided by the language 
of the judgments in Dalganjan Singh’s case and am in no 
way questioning the authority and binding nature of that 
decision. In the wajib-ul-arz then before the Court language 
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was found which, led the Court to hold that h/issadar meant 
a co-sharer. In the wajib-ul-arz before us there is no such 
qualifying language, and we have therefore only to inter- 
pret the words hissadar deh according to their strict, plain, 
common meaning. This meaniog I tq,ke to be a sharer in the 
village. 

I would therefore allow the appeal, set aside the decree of 
the learned Judge of this Court and restore the decree of 
lower appellate court. 

Banebji, J. — I agree with Mr. Justice Aikman that this 
case cannot be distinguished in principle from the Full Bench 
decision in Lalganjan Singh v. Kalka Singh, In that case the 
following propositions were laid down 

(1) Whereon the partition of a mahal no new wajib-ul-ar# 
has been framed for auy of the new mahals, a custom or contract of 
pre-emption recorded in the wajib-ul-arz before partition does not 
necessarily come to an end and cease to have effect and 
operation. 

(2) The question whether or how far a contract or a custom 
of pre-emption recorded in the wajib-ul-arz of the undivided 
mahal is still in force, or who is entitled to claim the benefit 
of it, depends in each case upon the proper construction of 
the particular contract or custom. For example, if a contract 
of pre-emption contained an express covenant to the effect that 
persons entitled to pre-emption would not be deprived of their 
right by a perfect partition of the mahal, the right would not be 
affected by the partition. Again, if a brother or other relative, 
who is not a co-sharer, has the right of pre-emption, a partition 
of the mahal would not affect his right. Another instance may 
be a case similar to that of Janlci v. Ram Partap (1), where 
before partition a shareholder in one mahal had the right to 
pre-empt property situate in another mahal. 

(3) There is a strong presumption against a claim for pre- 
emption when it is made after perfect partition by persons 
who are no longer co-sharers of the vendor, and where the 
language of the wajib-ul-arz is ambiguous this presumption 

(1) (1905) I. L. R. } 28 All., *286, 
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may be conclusive. This view was also held by Knox and 
Aikman, JJ. in Abdul Hai v. Nain Singh (1). 

The learned Judges constituting the Full Bench then proceed- 
ed to consider whether the custom recorded in the wajib-ul-arz 
relied upon in that case was applicable to the altered state of 
things which arose afoer partition, and answered that question in 
the negative upon a true construction of the terms of the wajib- 
ul-arz. The provisions of the wajib-ul-arz of 1272 Fasli on which 
reliance is placed in the case before us are in my opinion sub- 
stantially the same as those of the wajib-ul-arz in the Full Bench 
case and must be construed in the same way. The wajib-ul-arz 
of 1272 Fasli provides as follows : — If any hissadar wishes 
to sell or mortgage his haqiat (right) he should first inform 
his near share-holders and on their refusal, his other co-sharers 
in the village (dusre hissadar an deh) and sell or mortgage for 
proper price.” In the case of Dalganjan Singh v. Kalha 
Singh the terms of the wajib-ul-arz as set forth in the 
judgment of the learned Chief Justice, were these : — u If any 
hissadar wishes to transfer his share (hissa), first, he will transfer 
it to his own brother, * * * fourthly, to the hissadar deh” The 
question in that case, as in this, was whether a person holding 
a share in the village, but not in the same mahal as the vendor, 
had a right of pre-emption after the partition of the village. 
The learned Chief Justice, Sir Arthur Strachey, who delivered 
the principal judgment in the case, held that the words 
hissadar deh in that wajib-ul-arz meant t( a co-sharer of the 
undivided village for which the wajib-ul-arz was framed.” And 
he came to this conclusion upon, as he says, two main consider- 
ations.” The first was that <{ the word hissadar as used in the 
fourth category of pre-emptors {hissadar an deh ) must be 
construed in the same sense as the same word in the opening 
words of the clause ‘if any hissadar wishes to transfer his share.’ ” 
He then held that the opening words of the clause meant u if # 
any co-sharer in this mahal wishes to transfer his share therein ” 
and that ic the subsequent words ( hissadaran deh ’ mean c co- 
sharers of the undivided village,’ not f owners of shares in any 
sub-division of the village. ’ ” The second consideration which 


(1) (1897) I. L.R., 20 AU., 92. 
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led him to come to the above conclusion is thus stated in the 
judgement: “We are interpreting and applying a particular 
custom of which the plaintiff claims the benefit. In considering 
who is entitled to the benefit of a custom it is essential to see who 
are the persons anmg whom it has in fact habitually prevailed. 
It cannot be claimed by any one who i-s not a member of the 
class thus determined. Now there can be no doubt as to 
what was the class of persons who at the time when the 
wajib-ul-arz was framed habitually exercised the right of pre- 
emption by virtue of the custom. They were the co-sharers 
of the undivided mahal which the village Sarai Sitam then 
formed and no others. There was no distinction between 
shareholders in the village and co-sharers of the entire village; 
there was only a single class of co-sharers. That is the only 
class among whom the custom actually prevailed, and to 
whom therefore the right belonged. It is now sought to apply 
the custom for the benefit of the plaintiff, who stands in a 
totally different relation to the village, to the vendor, and to 
the property sold. He is not a co-sbarer of the entire village. 
He is not a member of the class who exercised the right of 
pre-emption at the time when the custom was recorded. He 
is a member of a class which only came into existence through the 
partition, of persons who have shares in a particular sub-division 
of the village. He is not even a co-sharer of the vendor. To 
allow him to pre-empt under the old wajib-ul-arz would be, in 
my opinion, to change the custom while professing to apply it. ” 
It is thus clear that the basis of the learned Chief Justice’s decision 
was not the fact that the custom of pre-emption recorded in the 
wajib-ul-arz appeared, in a chapter which was headed “ Rights of 
co sharers among themselves.” The other judges agreed with the 
learned Chief Justice. In my judgement in that case I said : — 
“ In my opinion the true construction of the custom as recorded 
m the wajib-ul-arz is that it is only such a share- holder a3 
is also a co-sharer, who has the right of pre-emption as a pre 
emptor of the fourth class. At the time when the wajib-ul-arz 
was prepared all the share-holders were aUo co-sharers. The 
custom which was embodied iu the wajib-ul-arz evidently had 
reference to that description of share-holders. Therefore by 
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virtue of such a custciu tl e plaintiff, who is tie holder of a share 
in the village, but Lot a ro-sl aier of the vendor, lias no right of 
pre* eruption ” I see no reason to alter the opinion there ex- 
pressed, and, as I have said above, I cannot distinguish the 
case before us fiom the Full Bench case of Dalganjan Singh v . 
Kallca bingh. I feel myself bound to follow t* e inteipi elation 
of lie wo d- htHsadaran deli adopted by five learned Judges in 
that ca*e. 1 would, tl erefoie, cl smiss the appeal. 

By the Court: — In view of the j revisions of the Letters 
Patent the order of the Court is that the deciee of the learned 
Judge of this Court be set aside and the decree of the lower 
appellate court be restored. The parties will abide their own 
costs in the High Court. 

Appeal allowed . 
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Before Sir John Stanley > Knight , Chief Justice, and Mj Justice Banerji . 
GULBA (Defendant) t\ BA SANTA and another Plaintiffs) and KISHAN 
LAL (Defendant).* 

Parties — Persons having the same interest m the subject matter of the suit — 
Civil Procedure Code , 1882), section 30 

Where numerous persons aie similarly interested m the subject 
matter of a suit, a suit brought by one oi more of such peisons for the protection 
J o£ the rights of all is not had because the plaintiffs may not have obtained the 
'permission of the court under section 30 of the Code of Civil Procedure, 
1882, to sue on behalf of all the persons so interested. Z afar yah Ah v. Bakhta- 
war Si gh (1) and Baiju Lai Parbalia v. BalaJc Lai PathuJc (2) followed. 

The facts of the case are fully stated in the judgment of the 
court. 

Mr. As E. C Harri%lton , for the appellant 

Munshi Gulzan Lai , for the lesponderrs. 

Stanley, C. J. and Banerjt, J — The facts which gave rise 
to the suit in this case are these : Ivishan Lai, defendant, mort- 
gaged a chaupal to Gulba, appellant. A decree was obtained 
upon the mortgage on the 2CLh of August, 1907. Thereupon the 
plaintiffs, who are two of the membe s of the Lodh caste, brought 
the suit which has given rhe to this appeal for a declaration that 


* Second Appeal No. 924 of 1908 fiom a deciee of Muhammad Husa n. 
Officiating Addit onal Subordinate Judge of Aligarh, dated the 8ih of July 1908, 
reveismg a dociee of Kunwai Sen Munsif of Bnlandsh&hr, dated the 8th of April 

1908 


(1) (1881) T L B„ 6 All , 497. 


(2) (1897) I. L. R , 24 Calc , 3S5. 
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the chaupal with its appurtenant shops is owned and possessed 
by the plaintiffs, the first defendant Kis 1 an Lai, and other mem- 
bers of the brotherhood, and that it is not liable to sale in execu- 
tion of the deciee obtaned by the apj ellant agamst Kishan Lai. 
The plaintiffs state that the chaupal belongs to them and other 
members of the Lodh community ; that the first defendant Kishan 
Lai, who is the mvhadclam (i e , 1 eadman) amongst the Lodhs, 
had no power to mortgage it ; that the decree passed upon the 
mortgage is calculated to deprive the plaintiffs of their right 
and is prejudicial to them; tl at the plaintiffs are owners and 
shares in the chaupal and tliac they are competent to sue 
in order to protect their rights. 

The defence was that the chaupal did not belong to the Lodh 
community but was the exclusive property of Kishan Lai, the 
mortgagor of the appellant. It was also asserted that the amount 
of the mortgage was taken for the purpose of reconstructing the 
chaupal and that therefore the plaintiffs were liable for the c aid 
amount. There was a further plea to the effect that tl e plain- 
tiffs alone w T ere not competent to maintain the suit. 

The court of first instance found that the chaupal belonged 
solely to the defendant Kishan Lai. It was also of opinion that 
the plaintiffs alone could not maintain the suit, and accordingly 
dismissed the claim. 

Upon appeal by the plaintiffs, the only Lsue framed by the 
lower appellate court was whether the chaupal belonged to all the 
Lodh community. The finding on that issue was in the appel- 
lant’s favour, the learned Subordinate Judge being of opinion 
that the chaupal was not the exclusive property of Kishan Lai, 
and that it was the common property of the Lodh community. 
In respect of the plea that section 30 of the old Code of Civil 
Procedure was a bar to the suit, the court below held that the 
section did not apply. 

It is contended before us in this appeal that the plaintiffs 
cannot maintain the suit as they did not obtain the permission of 
the court under section 30 of the Code of Civil Procedure, 1882, 
to sue on behalf of the Lodh community. In our judgment this 
contention is not well founded. Section 30 of the old Code ; 
which corresponds to order 1, rule 8, of the present Code, is an 
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enabling section ancl does not debar some of the members of a 
community from maintaining a suit in their own right. In the 
present case the plaintiffs alleged that the mortgage made by 
Kishan Lai, the fiist defendant, was calculated to interfere with 
their rights as some of the members of the Lodh community. 
Section 42 of the Specific Relief Act empoweis a person entitled 
to any right in any property to institute a suit against any one 
denying his title to such right and the court may make a declara- 
tion that he is so entitled. As the plaintiffs alleged that their 
title to the property as part owners of the chaupal had been inter- 
fered with by the mortgage, they in our opinion are entitled to 
bring a suit for the protection of their rights. The principle of 
the ruling in Zafctryab Mi v* Bakktawar Singh (1) seems 
to us to apply to this ease. That was a suit by certain Muham- 
malans to set aside a mortgage of endowed property belonging 
to a mosque and a decree enforcing the mortgage. It was held 
that the plaintiffs were entitled to maintain the suit. Another 
case which has an important bearing on the question before us is 
that of Baiju Lai Parbatia v. BulaJc Lai Pathuh (2). In that 
ca^e the plaintiffs who alleged themselves to be members of a 
priestly community called Gayawals of the town of Gaya, and 
were the panch or representative committee of their community, 
sued for the removal of masonry structures raised by one member 
of the community. It was held that section 30 of the Code was 
an enabling section and did not debar the plaintiffs from suing 
in their own right for the relief claimed. 

We are therefore of opinion that the Court below w r as right in 
holding that the plaintiffs were entitled to maintain the suit, and 
that section 30 of the old Code of Civil Procedure did not bar 
it. 

There was one question however raised by the defendants in 
their defence, namely, that the amount of the mortgage was re- 
ceived for the construction of the chaupal, which has not been 
determined. If the appellant’s mortgagor represented the Lodh 
community in the management of the chaupal and if he borrowed 
money for the repairs of the chaupal , the mortgage might be 
enforceable against the mortgagor and the mortgaged property. 

(I) (1883) L L. R„ 5 All., 497. (2) (1897) L L. R., 24 Cilc. t 385. 
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This question the Court belovr did not try. We accordingly refer 
the following issues to that Court under the p ovi^ons of order 
41, rule 25 of the Code of Civil Procedure : — 

(1) Was the mortgage In favour of the appellant made by 
Kishan Lai to iaise money for the reconstruction of the 
chcmpal 

(2) If so, what poweis had Kishan Lai in respect of the 
chaupal , and was he competent to mortgage it for the above 
purpose ? 

The Court will take such additional evidence as may be neces 
sary. On receipt of the finding the usual ten days will be 
allowed for filing objections. 

Issues n mitteih 


PRIVY COUNCIL. 


MUNNU LAL and another (Defendants) v. GHULAM ABBAS and another 

(Plaintiffs ) 

[On appeal from the Court of the Judicial Comm ssionex of Oudh, at Lucknow.] 
Minor — Representation of minor —Appointment of grarchan ad litem— Absence 
of affidavit as required by section 455 of Hie Code of Civil Procedure (1SS2) 

Suit by minors to set aside proceedings — Civil Procedure Code (1882), 

section 443. 

Where an order was made Ly the court appointing a person guardian ad 
litem on behalf of certain minors m a suit m winch a decree was duly made 
against them, Held, m a suit Ly the minois on attaining majority to set aside 
the decree and a sale in execution theieundei, that the absence of an affidavit 
such as is required by the provisions of section 45G of the Civil Procedure Code 
(Act XIV of 1882) at the time the application for the appointment of a guardian 
was made, was not sufficient to rendei the proceedings illegal ancUo.d as against 
the minors on the ground that they were not properly represented there n. 

Wahan v. J B antes JBehari Per shad Singh (1) followed 

The order being on the record the presumption was, m the absence of evi- 
dence to the contrary, that everything was regularly and properly done. 

Appeal from a decree (20bh May 1907) of the Court of the 
Judicial Commissioner of Oudh, which reversed a decree (30th 
Juue 1906) of the Subordinate Judge of Bara Ban Li. 

The principal question for determination in this appeal was 
whether the respondents, Ghulam Aboas und Gnul&m Sarfaraz, 

Present — Loid Macnaghten, Lord Collins, Sir Arthur Wilson and 
Mr. Ameer Ali. 

(1) (1903) I. L. R , 30 C do., 1021 ; L. Bo 30 L A ' J ldi * 
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were entitled to set aside a sale made on 20th January 1897 of 
certain immovable property in execution of a decree passed 
on 14th November 1894 by the Court of the Subordinate Judge 
of Bara Banki in favour of the appellant Munnu Lai, against 
the respondents and the other sons of one Ghulam Hasrat, 
deceased. Ghulam Hasrat was the owner of an ancestral share 
of a village called Kola Gahbari. Kasim Ali and Makdum 
Bakbsh were the owners of another share in the same village, 
which share, on 22nd April 1875, they mortgaged with possession 
to one Jaisi Kara. In execution of a decree for other sums of 
money obtained against them by Jaisi Ram the equity of redemp- 
tion in their mortgage of 22nd April 1875 was sold and was pur- 
chased by one Tika Earn on 17th February 1880 ; and Tika Ram 
on 15th September 1880 sold the said equity of redemption to 
Jaisi Ram. Ghulam Hasrat thereupon claimed the right to pre- 
empt, and eventually a decree for pre-emption of # the equity of 
redemption was made in his favour on 20th September 1881. 

Ghulam Hasrat died in May 1885 leaving as his heirs four sons 
Ghulam Dastgir, Ghulam Razzak, Ghulam Abbas and Ghulam 
Sarfaraz, who succeeded to his estate. The three last named 
sons being minors, Ghulam Dastgir on 15th January 1886 applied 
to the District Court at Lucknow for a certificate of guardian- 
ship under Act XL of 1858, and on 13th March 1886 he was 
duly appointed guardian of rhe persons and property of his 
minor brothers. 

On 20th December 1889 Ghulam Dastgir, for himself and as 
guardian of Ghulam Abbas and Ghulam Sarfaraz, and Ghulam 
Razzak who had then attained majoiity, executed a mortgage of 
both the ancestral share, and the share acquired by pie-emption 
in favour of the present appellant Munnu Lai, who in 1892 
brought a suit on the moitgage and on 14th November 1894, 
obtamed a deciee for sale. In execution of that decree both 
shares were put chased by Munnu Lai and Janki Prasad, the 
second appellant, subject to existing incumbrances, namely, the 
mortgage with possession of the 22nd April 1875 as to the 
aciuirel shnre, and a mortgage with possession of the ancestral 
share dated 26th April 1881 executed by Ghulam Hasrat in 
favour of one Sanwale Singh. 
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Ghulam Abbas attained majority on 11th October 1899, and 
Ghulam Sarfaraz on 29th December 1902 • and on 21st December 
1905 they instituted the present suit to set aside the sale under 
the decree of the 14th November 1894, which they contended was 
not binding on them because in the suit in which that decree was 
made their brother Ghulam Razzak, who was their guardian 
ad litem in the suit, had 'not been duly appointed and they had 
therefore not been properly represented. They also alleged 
that the mortgage bond of 20th December 1889 was also not 
binding on them because the money borrowed under it by 
Ghulam Dastgir was not borrowed for their benefit, nor with the 
sanction of the court. The plaint prayed for possession of a half 
share in both the ancestral and acquired pioperfcy purchased by 
the defendants (the present appellants). 

The defence was that both the decree of 14th November 1894, 
and the bond of 20th December 1889 were binding on the 
plaintiffs, who had benefited by the money borrowed and been 
properly represented in the suit in which the decree was 
obtained ; that the suit was barred by limitation, and that the 
plaintiffs could in no event recover possession without discharging 
the debts due by Ghulam Hazrat under the mortgages executed 
by him on 22nd April 1875, .and 26th April 1881, which were 
held by the defendants. 

On these pleadings the first issue (the only one now material) 
was whether the decree and sale were binding on the plaintiffs. 

On this, which was the only issue he dealt with, the Subordi- 
nate Judge held that the decree, dated 14th November iS94 was 
binding on the plaintiffs ; that they weie properly represented 
in the suit by Ghulam Razzak, a guardian ad litem duly appoint- 
ed, against whom no fraud, collusion, or gross negligence could 
be charged ; that the money borrowed under the mortgage of 
20th December 1889 had been obtained to satisfy decrees made 

on 14th July 1888 in favour of one Ramdm, and on 20fch 

December 1888 in favour of one Badri Das ; that the former of 
those decrees was admittedly binding on the plaintiffs, and that 
Ghulam Dastgir was justified in taking the loans he took from 

Badri Das, for which a decree was subsequently made so as to 

bind the interests of the plaintiffs in the property in suit. 
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The following was the mateiial portion of his judgment on 
this point: — 

“In 1S32 Munnu Lai brought a suit against the plaintiffs and their brothers 
for the recovery of the money due to him under the deed dated 20th December 
1839. It appears that the plaintiffs’ certificated guardian, Dastgir, did not 
defend that su 1. Plaintiffs 1 mother and their brother Razzak, who had then 
attained majority, represented to the court that Dastgir was not a propei person 
to act as guard* an of the tumors Abba» and Sarfaraz (the present plaintiffs). 
The court appointed Razzak to act as gua.d an ad htem of the present plaintiffs. 
Razzak appointed Ulun&hi Q urban Ahmad pleader, to defend the suit on behalf 
of the present pLmtiifs. Thus, all proper steps were taken to see that the suit 
was properly defended on the r behalf It was pleaded on their behalf that the 
deed m question was nor executed lor their benefit and was not binding on them, 
ana th it it was vo <3, having been executed by their certificated guardian without 
the permission of the D strict Judge 

On the 14th November 1894 the court found that the minors were not liable 
to pay the sum of Rs. S20 (a sum charged as £ commission and compensation for 
saving the piopeiiy’) and interest thereon, and that they along with their 
brothers were liable to pay the rest of the mortgage money amounting to 
Rs. 7,623, The case went up on appeal to the court of the Judicial Commissioner 
of Oudh The present plaintiffs were represented by a pleader m that court 
also. On 13th July it was decided by the Additional Judicial Commissioner that 
the sum of Rs 9,237-9-S was due to the mortgagee, Munnu Lai. The objection- 
able ffem of R-* 820 was not decreed against the present plaintiffs 

£ I am of oomion that the si A deciee is binding on the plaintiffs 

££ We find the following passage m Tievelyan’s ‘ Lawielatmg to minors/ edi- 
tion of 1SS7, pages 295, 296 

£ If he (the minor) be properly represented by a next friend or guardian for 
tlie suit, and theie bo no iraud oi collusion on the part of his next friend or 
guardian or of the opposite party, and his next friend or guardian he not guilty 
of gross negligence, a minor is as much bound by a decree made m a suit to 
which he is a paity, whether it be made for his benefit or not, as if he were of 
full age, and it can he executed against him and h’s property as the case may be 
m accordance with law ’ 

“In the L , resent case there is nothing to show that there was any fraud or 
collusion on behalf of the plaintiffs’ guard'an or the opposite party, nor it is 
made out that t lie r guardian acted w T ith gross negligence On behalf of the 
plaintiffs I was referred to the case of Mata Dm v. Ah 2£u ~a (1) In that case 
the minors weie represented m the sum by the guardian who had executed the 
mortgage and who could not plead the invalidity of his own act 

“In the pie^ent case, the cert'ficated guardian, Dastgw, who had executed 
the deed cn behalf ct the nrners, w r as not allowed ro act as then guaidian m the 
suit Another person, Raz'ak, w r as aopoimed their guardian ad litem, who 
defended the suit wwth the help cf a pleader and urged all those pleas which 
were now utged before me The su±u was tried on the merits, and the property 

(1) (1902) 5 Oudh Cases, 197, 



ALLAHABAD SERIES. 


291 


VOL, XXXII.] 


of the plaintiffs was not charged with the objectionable items of the debts. I 
therefore find that the decree in favour of Hunnu Lai (defendant 1) is binding 
on the plaintiffs.* * 

The Subordinate Judge therefore dismissed the suit with 
costs. 

On appeal to the court of the Judicial Commissioner; that 
Court (Mr. J. Sanders, first Assistant Judicial Commissioner; 
and Mr. R Gbeeven, second Additional Judicial Commissioner), 
held that m the suit iu which the decree of the 14th November 1894 
was parsed the minors (the present plaintiffs) were not properly 
represented, and that consequently the decree was not binding 
upon theca. Their ground was that in the appointment of 
Ghulam Razzakas guaidian ad litem of the minors the provisions 
of section 456 of the Civil Procedure Code had not been com- 
plied with. 

As to this the judgements of the Judicial Commissioner^ 
Court were as follows : — 

Mr. J. Sanders (after referring to authorities cited to show 
that a minor is not properly represented by a guardian not duly 
certificated) continued : — 

‘‘The only ruling to winch I have been referred which directly deals with 
the action of a Court in making the appointment of an unfit person as guardian 
ad litem of minors m a suit brought against them by a person to whom their 
property has been transferred to enforce the transfer is that to be found in the 
ruling Sham Lai v. Ghasita (1) There a mortgagee sued to enforce a simple 
mortgage of ancestral property executed by the father of a joint Hindu family 
consisting of himself and two minor sons. The mother of the minors was ap- 
pointed their guardian ad litem The suit terminated m an ev fccrte decree 
against the father and the minors In a suit by the minors for a declaration 
that the decree for sale did not affect their interests m the joint family property 
inasmuch as they had not been properly represented m the suit m which it was 
passed, their mother being as a married woman, incapable m law of acting as 
their guardian, it was held that the minors on the facts stated above vere 
entitled to the decree asked for, 

11 There the appointment of the guardian ad hiem was found to be illegal 
with reference to section 457, Code of Civil Procedure I think that this is 
a good authority for this Court to consider whether the Court which tried the 
suit of Babu Munnu Lai acted illegally m appointing Ghulam Razzak as guar 
chan ad litem of the present plaintiffs. Their learned counsel asks this Court 
to hold that the appointment was illegal because it was made on the mere 
application of Ghulam Razzak himself unsupported by the affidavit imperatively 
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required by section 456, Code of Civil Procedure. He asks this Court to consi- 
der the irregular or illegal action of the other Court. 

“ The ruling Mata Dm v. Ah Mirza^l) lays down that the mother of two 
minors who had herself executed a mortgage of their property having been 
appointed their guardian ad litem m a suit brought by the mortgagee to enforce 
the mortgage in which he obtained a decree, the decree did not stand m the 
way of the minors m a suit brought by them to set aside the mortgage-deed. 
There it was held that such a suit was the only remedy that the minors had 
against a mortgage executed by the person who was appointed their guardian 
ad litem in the smt brought to enforce ihe mortgage It may be implied that 
the reason for the decision of the learned Additional Judicial Commissioner was 
that the mother having herself executed the deed was illegally appointed by the 
Court guardian ad litem * m that the Court appointed a person who had an 
interest m the suit adverse to that of the minors. 

“ Similarly Ghulam Eazzak was one of the executants of the mortgage-deed 
in favour of Babu Munnu Lai , and this fact should have furnished another 
reason to the Court for not appointing him guardian ad litem It may be 
assumed that the Court m appointing him on his mere application and 
without the affidavit required by section 456, Code of Civil Procedure, acted 
illegally. I am of opinion therefore that m the former suit the minors were not 
properly represented and that consequently the decree passed m that suit is 
not binding on them,” 

Mb. B. Gbeeven said : — 

“ The point heie involved is that two minors, who were represented 
by a guardian ad litem in a suit instituted against them to enforce the 
mortgage, seek to impeach the decree and the instrument underlying it on 
the ground that the order of the Court appointing the guardian was wholly 
illegal because the imperative provisions of section 456 did not receive com- 
pliance. I may remark at the outset that I would not give effect to any such 
contention if the provisions of the section had been disregarded in a matter 
of office procedure which could not have prejudiced the minors’ interests 
{Mungmram Marwari v. Gursahai Nund (2), Walian v. Banke Behari Ber - 
shad Singh (3) , but m the present instance, it is manifest from the record 
itself that the provisions of section 443, which are imperative and disregard of 
which renders the decree a nullity ( Ranuman Prasad v. Mohammad I shale 
(4), received no compliance whatever. The Court was bound to see that the 
application was supported by * an affidavit verifying the fact that the proposed 
guardian has no interest m the matters in question in the suit adverse to that 
of the minor and that he is a fit person to be so appointed.’ Ho affidavit was 
presented and the Court made no inquiry into the applicant’s fitness. I do 
not think that, by virtue of being an executant of the instrument m suit, he 
had an interest adverse to that of the minors , but he was hampered m his 
defence by the difficulty of having either to admit the document to he impeached 
on their behalf or to challenge it by denying the validity of his own act, as for 

(1) (1902) 5 Oudh Cases, 197. (3) (1903) I. L B , 30 Calc , 1021 ; 

L, E , 30 I. A., 182. 

(3) (1889) I, L. B., 17 Calc., 347{; (4) (1905) I* L. B., 28 Calc,, 137, 

L. E., 16 I, A„ 195, 
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example, in tins instance, by pleading minority. In a reported decision of this 
Court ( Mata Bin v. Ah Mirza, (1) the inconveniences attending the appoint- 
meat of such a representative were indicated and the appointment was held 
not to be such a representation as would preclude the minors from impeaching 
the decree and the document underlying it. Where there has been no inquiry 
at all into the fitness of the proposed guardian and the Court has not attempted 
to form any opinion on the subject, it cannot be argued that the question of 
fitness is a matter of individual judgement upon which the Court’s decision 
ought to be accepted I am cf opinion that the appointment of an obviously 
unfit person, who does not present an affidavit, is as much a selection from a 
class of people expressly prohibited by the Act as the analogous instance of 
a married woman (Sham Lai v. G-hasita (2). The duties imposed upon the 
Civil Courts for the protection of minors have to bs positively performed ; and 
such performance cannot be mferentially assumed m the absence of direct 
evidence (Manokar Lai v. Jadu Nath Singh (3). On these grounds I would 
hold that there was no proper representation of the minors by G-hulam Razzak 
in the suit resulting in the decree given on the 14th November 1894.” 

The decision of the Subordinate Judge was therefore 
reversed. 

On this appeal. 

DeGruyther , K, 0 . and B . Duhe for the appellants contend- 
ed that the respondent had been properly represented in the 
litigation. The mere fact that an affidavit had not been put 
in on the application for the appointment by the Court of a guar- 
dian ad htem on their behalf was not sufficient to vitiate the 
proceedings in the previous suit. Reference was made to Walian 
v. Banlce Behavi Per shad Singh (4) ; and sections 443 and 
456 of the Code of Civil Procedure (Act XIV of 1882.) The 
respondents’ interests had not been prejudiced in any way, and 
Ramdin’s decree for which some of the money had been borrowed 
was admittedly a debt for wffiich they were liable with their 
brothers; while the debts due to Badri Das were contracted 
under circumstances which created an obligation on the respon- 
dents to discharge them. The decree of 14th November 1894 and 
the sale thereunder, were therefore, it was submitted binding 
on the respondents. In any „ event they were not entitled 
to a decree for possession of the property m suit without 
redeeming the mortgages in favour of Jaisi Ram and Sanwale 
Singh. 

(1) (1902) 5 Oudh Gases, 19.7. (3) (1906) I. Z>. R„ 28 All., 5S5 ; 

Ij. R,, 33 I. A., 128. 

(2) (1901) I. L. B., 28 All., 459. (4) (1903) I. L. B., 30 Oslo., 1021] 

ii R.> 30 L A., 1&2* 
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Boss for the respondent (called on as to whether the respon- 
dents had been properly represented) contended that the provi- 
sions of section 456 of the Code of Civil Procedure not having 
been strictly complied with, the guardian ad litem must be taken 
not to have been pioperly appointed, and the proceedings to have 
been therefore not binding on the respondents as their interests 
were not properly represented m the litigation. He referred to 
a passage from the judgement of the Second Additional Judicial 
Commissioner in which he said: — The appointment was made 
in disregard of two of the safeguards imposed by section 456 of 
the Code of Civil Procedure. In the first place a mere appli- 
cation, unsupported by the affidavit declared by that section to 
be essential was accepted without the slightest inquiry. In the 
second place if he (Ghulam Razzak) had no interest adverse to 
that of the minors, he was certainly a person unfit to be appointed 
to represent them. He was one of the executants of the 
documents in suit ; and the only method open to him for escaping 
from liability was a plea, which involved at least a suspicion of 
fraud, that he v as a minor at the time of the execution. He was, 
moreover, so illiterate that, as noticed by the Coutt below, he 
had been unable even to sign hi-, name in executing the document 
m suit.” It was submitted that the decision of the court of the 
Judicial Commissioners was eonect and should be upheld. 

DeGruythev , K, C., in reply. 

1910, March S tin — The judgement of their Lordships was 
delivered by Lord Macnaghten — 

Their Lordships are of opinion that the decision of the Subor- 
dinate Judge w r as perfectly right. 

The question is whether the respondents, in whose favour 
a former decree, made when they were infants, hao been set 
aside, were properly represented at the hearing of the tuic in 
which the decree was pronounced. 

The objection was that the affidavit required by section 456 
of the Code of Civil Procedure is not forthcoming. It does not 
appear whether m point cf fact there was an affidavit or not. 
But assuming that there was not such an affidavit their Lord- 
ships think it impossible novv to hold that the infants were not 
properly represented at the time. The learned Judge appointed 
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Ghulam Razzak their guardian ad litem. The order is on the 
record and it must be presumed, i n the absence of evidence to 
the contrary, that everything was regularly and properly done. 

The case that was referred to of Walian v. Banlce Behari 
Pershad Singh (1) is really a much stronger case, because there 
the person who acted as guardian ad litem was not formally 
appointed, but he was recognised as guardian ad litem by the 
Court in the progress of the suit, and it was held by this Board 
that after that recognition it was too late to dispute his appoint- 
meni. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed. The respondents must pay 
the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellants -.—Barrow, Rogers & Nevill. 
Solicitors for the respondents : — T. L. Wilson <& Co. 

J.V.W. 


BRIJ NARAIN (Dkcbee-holdeb) v. TEJBAL BIKRAM BAHADUR (Judob:- 

MEMT-DEBTOE.) 

[On appeal from the High Court of Judicature at Allaha bad.] 

Decree— Amendment or alteration of decree— Amendment ly Subordinate Judge 
of Ms decree after it had been affirmed ly Sigh Court on appeal— Future 

mterett ttruck out of decree not lemg m accordance vnth judgement 

Amendment limited to one decree-holder of joint decree on appeal to Sigh 

Court — Civil Procedure Code fl88 2 Jsectiont 206 209. 

A joint and several mortgage decree passed by the court of a Subordinate 
Judge under section 8S of the Transfer of Property Act (IV of 1882), which gave 
future interest on the amount decreed, was affirmed on appeal by the High Court. 
Subsequently, on the application of the judgement- debtor (the respondent, who 
had deposited m the court the whole amount due under the decree, including 
future interest) the Subordinate Judge, notwithstanding objections by the decree- 
holders, amended his decree by striking out the future interest on the ground 
that suoh interest was not in accordance with the judgement on which the decree 
was based. The decree-holders (the appellant and another who was a transferee 
of the original decree-holders) made separate applications to the High Court for 
revision of the Subordinate Judge’s order. On the application of the transferee 
decree-holder a Bench of the High Court held that the Subordinate Judge had no 
jurisdiction to amend a decree which had been affirmed by the High Court, and 
set aside his order, but only so far as it affected the transferee decree-holder. On 

Presen t .—Lord Mackaghten, Lord Colliks, and Sir ^bthub WttSOff. 

(1) (1903) I. L. B. t SO Calc., 1021 ; L. B„ 30 LA., 182. 
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the appellant’s application the same Bench held that under the circumstances it 
was not a case in which they ought to exercise their discretionary power of 
revision. 

Meld by the Judicial Committee that if the order of amendment was with- 
out jurisdiction as altering a decree after it had been amended on appeal, the 
alteration was equally ineffectual m the appellant’s case as in the case of the 
other decree-holder, and should not have been allowed to stand , and the appeal 
was therefore decreed. 

Appeal from a judgement and decree (23rd Februray 1905) of 
the High Court at Allahabad which rejected an application made 
by the appellant for revision of an order (11th June 1904) passed 
by the Subordinate Judge of Moradabad amending a decree of 
his court of 30fch January 1901. 

The mam facts necessary for the determination of this appeal 
are set out in the judgement of their Lordships of the Judicial 
Committee. The decree amended by the Subordinate Judge was 
a mortgage decree under section 88 of the Transfer of Property 
Act (IV of 1882). A decree absolute following thereon had 
been made on 5th October 1901 under section 89 of the same Act, 
and the decree of 30th January 1901 had been affirmed by the 
High Court on appeal on 1st December 1902. 

The application for amendment was made by the respondent 
(the mortgagor and judgement-debtor in the litigation) on the 
ground that whereas the judgement of 30th January 1901 gave to 
the mortgagee no interest 'pendente life or future interest, the 
decree based on it allowed such interest making the total amount 
due under the decree about Bs. 19,000 more than it should have 
been under the terms of the judgement. 

On the application the Subordinate Judge held that section 
209 of the Civil Procedure Code (which it was contended for the 
decree-holders allowed the awarding of interest m the decree 
notwithstanding that the judgement was silent about such interest) 
was not applicable on the ground that a mortgage decree was not 
a i( decree for money,” and that the cases deciding that iC when a 
decree is affirmed on appeal the only decree which can be amend- 
ed is the decree to be executed, and the decree to be executed is 
the decree of the appellate court,” were distinguishable from the 
present case. He concluded as follows : — 

tl Unlike the above cases the decree-holders in the case before me applied for 
a decree under section 89 of Aet IY of 1882 on the basis [of the original decree 
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under section 88 of Act IV of 1882, dated 30fch J anuary 1901, and having obtained 
the decree under section 89 of the Act, they went on executing the decree of this 
Court until on account of the hypothecated property being ancestral the execu- 
tion proceedings in connection with the sale of the said property were transferred 
to the Collector of Bijnor on 30th November 1901, and again on the 80th Septem- 
ber 1902, while the appeals of the parties from the said original decree were still 
pending m the High Court. The High Court’s judgements and decrees m appeal 
which were delivered and passed on the 1st December 1902, contained not the 
least mention of interest pending litigation or future interest, and it does not 
appear that the High Court’s decree m appeal was ever executed or even men- 
tioned in any proceeding connected with execution of decree. I therefore think: 
that as the decree-holders m this case executed the original decree passed by 
this Court after obtaining a decree under section 89 of Act IV of 1882 on the 
basis of the said decree while the appeals from the said decree were pending 
in the High Court, and the High Court’s decree was not executed by the decree- 
holders even after it was passed ou the 1st December 1902, the judgement-debtors 
present application for amendment of the original decrees under sections 88 and 
89 is maintainable m this Court, and I can amend them on the application of the 
judgement-debtor, and the abovementioned rulings cited by the decree-holders’ 
pleader are not applicable to the present application for amendment of the 
decree.” 

The order was that (i tlie decree be amended in this way, that 
the sums of money on account of interest pendente lite and future 
interest be struck out from the said decrees and deducted from the 
whole amount declared as due under them." 

As the decree-holder Lachman Das was only a transferee of 
the original decree-holders, and not a party to the original decree, 
two separate applications were made by Brij Narain and Lach- 
man Das to the High Court for revision of the Subordinate Judge’s 
order. 

'The High Court (Knox and Aikman, JJ.) in Lachman Das’ 
application said : — 

“ The order, the revision of which is asked for, is an order passed by the 
Subordinate Judge of Moradabad amending a decree of his court. Previous 
to the order of amendment the decree had been affirmed on appeal by this 
court. 

« The Subordinate Judge had therefore no jurisdiction to amend, vide the 
Full Bench decisions of this court Muhammad Sulaiman Khan v. Muhammad 
Tar Khan (1) and Muhammad Sulaiman Khan v. Fatima (2). We therefore 
allow the application and set aside the order amending the decree, but only so far 
as it affects the interests of the applicant, Lachman Das2* 

In the matter of the application of the appellant Brij Narain 
they were of opinion that looking to all the circumstances of the 
(1) (1888) L L. R., H AIL, 267* (2) (1889) L L. H AIL, 314 i 


- 1910 


Beit Nabaih 
v . 

Tejbal 

Bikbam 

Bahadub. 



293 


1910 


Ban Nabaik 

V. 

Tejbjll 
Bike am 
Basadub. 


THE INDIAN LAW EEPOBTS, [VOL. XXXII, 

case it was not one in which they ought to exercise their discre- 
tionary power in revision: they therefore rejected the application. 
On this appeal, which was heard ex 'parte — 

DeGrwyther , K . G and Ross for the appellant contended 
that having found that the order of the Subordinate Judge was 
made without jurisdiction the High Court was wrong in setting 
it aside only so far as it concerned Lachman Das. That court 
should have declared it inoperative altogether, and against all 
persons whom it purportedjto affect. The order was one relating to 
a joint and several decree in favour of all the decree-holders, and 
could not properly remain valid as against the appellant, and at 
the same time be set aside so far as it affected the other decree- 
holders. Reference was made to Civil Procedure Code (Act X.IV 
of 1882) sections 206 and 209 ; and Maxwell on Statutes, page 335. 

1910, April 19th . — The judgement of their Lordships was 
delivered by Lobd Collins : — 

The story out of which the points involved in this appeal arise 
is rather intricate, On the 5th March 1898 the appellant and two 
persons named Kishori Lai and Sri Ram instituted a suit against 
the predecessor in title of the respondent before the Subordinate 
Judge of Moradabad, for the recovery of more than a lakh of 
rupees with future interest, by sale of property mortgaged under 
two documents dated respectively the 11th May and the 13th 
December 1894. On the 6th May 1898, the claim was decreed 
by the First Court, but on appeal to the High Court at Allahabad 
that Court took the view that the learned judge had placed undue 
pressure upon the defendant, who had asked for a postponement 
on the ground of illness, to go on with the case, and accordingly 
set aside the decree which he had made and remanded the case for 
determination according to law. 

On the 30th January 1901, the case came again before the 
Subordinate Judge of Moradabad and resulted in a decree for 
Rs, 70,257-14-0, with future interest. Meanwhile Kishori Lai 
and Sri Ram had sold the whole of their interest in the decree to 
one Lachman Das, to whom the present appellant also transferred 
a part of his interest as a decree-holder, and the name of Lach- 
man Das was added to the record. From this decree both parties 
appealed to the High Court. The High Court dismissed the 
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f dant’s appeal, and with a slight modification affirmed the 
of th. Coart on the cross appeal 
On the 5th October 1901, on the application of the original 
decree-holders, the First Couit made an order absolute for sale of 
the morto’ao'ed property under sections 89 and 93 of the Transfer 
of Property Act for the amonnt decreed, together with future 
interest Thereafter the present appellant applied to the First 
Court for execution of the said decree, and after certain inter- 
mediate proceedings, which it is not necessary to refer to in detail, 
the -judgement-debtor on the 21st November 1903, deposited the 
entire amount due under the decree, with future interest. 

On the 9bh Febiuary 1904, the present respondent, the judge- 
ment-debtor, applied to the First Court to amend the said decree 
by striking out so much of it as awarded future interest on the 
amount decreed. In March 1901, petitions objecting to the 
application of the judgement-debtor on various grounds were filed 
on behalf of the present appellant and Lachmau Das. With 
reference to the allegations of the parties, the Subordinate Judge 

framed the following issues for trial 

1 Whether the judgement-debtor's application for amendment of 
decrees is hatred by limitation ? 

2. Whether the said application is barred by section IS of the Civil 

Procedure Code ? 

3. Whether the decrees of this court under sections 83 and 89 of Act 

iy q £ iQ 32 j can be amended by this court as requested by the 
judgement-debtor ? 

i. Whether the judgement-debtor has a right to apply for amend- 
ment of the said decrees . 

On the Uth June 1904, the Subordinate Judge made an order 
granting the application of the judgement- debtor. He found the 
four issues in his favour, and amended the two decrees of the court 
made under sections 88 and 89 of the Transfer of Property Act by 
striking out of them the provision for future interest the effect 
of such amendment or modification being to reduce . the amount 
payable under the decrees by a sum of over Bs .19 ,000. 

P J Two applications were therefore presented to the High Court 
, 1 X t .reliant and the said Lachman Das for revision 

w* *• m* W04- 

, -I \, v a Divisional Court, constituted by two. 

* - - 23rf « 
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rovil >ion in the following manner : 
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^ ^ u ^ }l Ul t,o the application 24 of 1904, they observed that 

the (> r< I11yl Monof which was asked for was an order passed 
by * l, |u\ate Judge of Moradabad amending a decree of 
his t4 ^ tev ions to the order of amendment the decree had 

been rd irm ^on appeal by the High Court. The Subordinate 
Judgp ‘ lt ie 1,1 o bad no jurisdiction to amend. The learned 
judges t u uforo allowed the application and set aside the order 
annouiin^ i he doeree, bub only so far as it affected the interests of 
the applicant Luclunan Das, With regard to the application for 
revi.**i° n u £ 1904 of Bnj Narain the learned judges delivered 
the fallowing judgement: 

tl I *x>king to ull tho circumstances of the case, we do not think that this 
i£» a t 111 " btch v,o ought to exorcise our discretionary power in revision. We 
iojt ci l bo i pi hvMhoii, hut make no order as to costs.” 

Dissatisfied with the judgement and decree of the High 
Court male eu the said application 32 of 1904, the present 
a ppoU^nt ap})h e d for leave to appeal therefrom to His Majesty 
in ( Dtutnl. Hi** application was heard by The Honourable The 
C hitd’ du^tu'o and the Honourable Sir W. R. Burkitt. 

\\ non granting the application their Lordships, after referring 
, the ta< ts uf the ca^e, made the following observations 

“ l v Ranh uf tin 1 ? Court on the application by Lachman Das allowed the 
1 .i ippl u At. U'U, holding that the Subordinate Judge had no power to modify 3ns 
t r , - »ttn it had beuu confirmed by the High Court and set aside the order 
cum pUmt'd of the other application No 32 of Bnj Naram, the Bench made 
m ,,j*h s r rejecting ${, holding that, under all the circumstances of the case, this 
v .5 , ft c:uc n\ x vliioh they should exercise their discretionary power in revision. 
The e 'U e juonev u that there arc now two joint decree-holders, as to one of whom 
tlu: deeno contatQa a provision for futuie interest the value of which is Rs. 19,000 
o bl, \UuLt xu to tho othor this provision does not exist. The provision of the 
P. tl M*’tboruft*rcRoci»i to ho apparently inconsistent, as out of two joint decree- 
Y , ,)IU‘ c m t. xo^utc the decree jpta future interest, whilst the other cannot, 
t n Vr i hi' c : ulUJ tanccs we think this is a case which we should certify to be 


. <t a ! 1 

'1 H 
. f 


hPJiipB have not had the advantage of hearing the 
lor the respondent, but they think the High Court 
^ haicl enough to make it clear that if the decree 
1 (\iurl ^vas made without jurisdiction as altering 
Lf'^i it had been affirmed on appeal in the case of 
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Lachmas Das, so also the alteration in Brij Xarain’s ca^e was 
equally ineffectual, and ought not to have been allowed to stand. 

Their Lordships will humbly advise Hjs Majesty that this 
appeal should be allowed. The respondent wall pay the costs. 

Appeal allowed . 

Solicitors for the appellant : — Barrow , Rogers and Nevlll 

J. V. W. 


APPELLATE CIVIL. 


Before Mr. Justice Sir George Knox and Mr Justice "Richards . 
IMAM-TJD-DIN and another (Judgment-debtors) v. SADABATH BA I 
(Decree-holder) * 

Abatement of appeal — Death of a respondent pending appeal - Representative 
not brought on record — Decree against all— Cause of action not surviving 
in favour of other respondents — Civil JProcedure Code (1882), section 
3 68—JPre-emption. 

One of the defendants respondents in a suit for pre-emption died pending 
appeal. No application was made within limitation to bring his representatives 
on to the record, but the appeal was decreed as against all the respondents. 

Held that the suit being one in which the cause of action did not survive 
against the other respondents, the decree must be set aside as a whole. Raj 
Chunder Sen v. Gang a Das Seal (1) referred to. Imdad Ah v. Jag an Lai (2) 
distinguished. 

The facts of this case were as follows : — 

The decree-holder plaintiff who had instituted a suit for pre- 
emption, obtained a decree on the 15th April, 1907, from the 
High Court in S. A. 58S of 1905. At the data of the above 
judgement the Court was in ignorance of the fact that Nanhu, one 
of the defendants respondents, had died on 2Sth October, 1906. 
The decree-holder paid into court the purchase money and applied 
in execution of his decree for possession on 24th August, 1907, 
and obtained possession on 3rd September, 1907. The present 
appellants, who were the two judgement-debtors other than the 
deceased, Nanhu, applied to the executing court on 25th Septem- 
ber, 1907, for re-delivery of possession to them, on the ground 
that as the decree was passed after the death of Nanhu, it was 

♦Second Appeal No. 719 of 1908 from a decree of H. Dupernex, District Judge 
of Saharanpur, dated the 22nd of May 1908, confirming a decree of Sudarshan 
Dyal, Munsif cf Deoband, dated the 3rd of February 1908. 

(1) ( 1904) I. L. Rs, 31 Calc„ 487. (2) ( 1895) I. L, B., 17 All., 478. 
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inoperative as being passed against a dead person. A similar 
application was also made by the wife and children of Nanhu. 
The court held that only the share of Nanhu, which was inherited 
by his wife and children, should be exempted, as they were not 
brought upon the record. It refused to order re-delivery of the 
whole pioperty. On appeal by the present appellants, this order 
was confirmed. The two judgement'debtors, thereupon, appealed 
to the High Court. 

Pending this second appeal, the decree-holder also applied to 
the High Court, on 23rd January, 1909, for review of its judge- 
ment in S. A. 588 of 1905 delivered on 15th April, 1907, and 
referred to above, on the ground that as one of the defendants 
respondents had died before judgement and his representatives 
were not brought on the record, the appeal should be reheard after 
the representatives were brought on the record, so that a proper 
decree might ba passed. 

The decree-holder’s application for review and the judgement- 
debtors’ appeal were heard together. 

Mr. Nihal Ghand ) for the judgement-debtors appellants: — 

The entire decree is incapable of execution. It was a decree 
in a pre-emption suit and the decree was indivisible. One 
of the defendants having died and his representatives not 
being brought upon the record, the whole suit abated, as the 
right to sue did not survive as against the remaining respond- 
ents. He referred to the Code of Civil Procedure, 1908, order 
XXII, rule 4, and the Code of Civil Procedure, 1882, section 
368, and relied on Arzani BaJchsh v. Shere Ali (1), Kashi 
Nath v. Mibkta Prasad (2), Mahundi v. Sarabsukh (3), Mam 
Dayal v. Magu Lai (4) and Eaj Chunder Sen v. Ganga Das 
Seal. (5). 

As regards the application for review, it was presented long 
beyond the time presciibed by Article 173 of the Limitation Act, 
viz., 90 days, and no sufficient cause was alleged for the delay. 
Moreover, even if the application for review were granted, the 
time prescribed for bringing the representatives of a deceased 
respondent on the record had expired. 

(1) Weekly Notes, 1882, p. 79. (3) Weekly Notes, 1884 p. 144 

(2) Weekly Notes, 1884, p. 119. (4); Weekly Notes, 1884, p. 165/ 

(5) (1904) I. L, R., 31 Calc., 487. 
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Mr. M. L . Agarwala , for the decree-holder, contended that 
the decree as far as the judgement- debtors, who were alive were 
concerned, was a perfectly good decree. He relied on Imdad Ali 
v. Jagan Lai (i), Ram Bahai v. Gaya (2) and Inayat Ullah 
v. Gopal Narain (3). As regards the application, he submitted 
that it would be governed by Article 178 of the Limitation Act 
and the three yeartf role would apply. 

The judgement of the Court dealing with the facts of the 
whole case was delivered in connection with the application for 
review : — 

Knox and Kichards JJ. : — This application for review and 
the connected second appeal arise out of a suit for pre-emption. 
The second appeal in this suit came before one of us on the 15th 
of April 1907, with the result that the suit was decreed, subject 
to the payment of the purchase money. It now transpires that 
at the date this judgement was given one of the respondents was 
dead. The judgement, of course, was passed in ignorance of his 
death. Itis admitted that the suit was one in which the cause of 
action did not continue against; the surviving defendants. It 
was necessary to bring on the record the representatives of the 
deceased respondent. The respondent died on the 28th of Octo- 
ber, 1906. An application for execution of the decree was made 
on the 24th of August, 1907. Possession was obtained on the 
3rd of September, 1907. Imamuddin and Karimuddin applied 
to the execution court to set aside the execution on the ground 
that the decree having been passed after the death of Nanhu was 
void and of no effect. There wa^ a similar application about the 
same time by the wife and children of Nanha The court set 
aside the execution as to the share of Nanhu, deceased, but re- 
fused to set aside the execution as against the other judgement- 
debtors. This decision was confirmed on appeal. The second 
appeal before us is the appeal by Imamuddin and Karimuddin 
against so much of the order as allowed the execution to stand 
against them. They contend that the decree was invalid and 
could not be executed in part. It seems to us that the proper 
course for the plaintiff decree-holder to have taken was, as soon as 
possible after it was discovered that Kanhu was dead, to have 

(1) (1895) I. L. R, 17 All., 478. (2) (1384) ILB.,7 AH, 107. 

(3) Weekly Notes, 1901, 187. 
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applied to this Court to bring on the record the representatives 
of Nanhu and to rehear the appeal. Instead of taking this 
course, he attempted to execute the decree. The present appli- 
cation purports to be undei order XL VII, rule 1 of Act V of 
1908, i. e., an application for review of judgement by a person 
considering himself aggrieved. We must remark at once that the 
time limbed for such an application is 90 days fiom the date of the 
decree. The present application was not made until the 23rd of 
January, 1909, nearly two years after the decree. Even if we 
were to treat the application as one to bring on the record the 
representatives of Nanhu deceased, such an application should 
have been made within six months of the death. The applicant 
having taken the course he did take, we see no reason for 
extending limitation, even assuming that we have the power to 
do so. 

We now have to deal with the appeal. Mr. Agarwala on 
behalf of Sadarath Eai, contends that the execution should be 
allowed to stand against those persons who were on the record 
at the time the decree was passed, and cites in support of his 
contention the ca3e of Imchcl Ah v Jctgan Lal( 1). In that case, 
as m the present case, a decree had been passed against a deceased 
judgement-debtor in ignorance of the fact of his death. The le- 
presentatives in execution objected and the court held that the 
question was one which properly arose under section 244 of Act 
XIV of 1882. The execution was set aside as against the re- 
presentatives of the deceased and it was allowed to stand as 
against the other judgement-debtors. In that case the decree was 
clearly treated as being capable of execution against some of 
the judgement-debtors to the exclusion of the representatives of 
the deceased. The question was not aigued that it was a judge- 
ment which could be only executed in whole or not at all. The 
decree in the present case was a decree for pre-emption and the 
entire property, if it w r as a good decree regularly made, could 
have been taken in execution. In the case of Raj Chunder Sen 
v. Qanga Das Seal (2), the resjoondent to whom money was due 
under a decree died pending an appeal from the decree. No 
application wa, made to have the representatives substituted 
withrn six months and no sufficient cause was shown for the 
(1) (1895) I. L. R., IT AH., 478, (2) (1904) I. L. R., 81 Calc., 487. 
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delay. TLeir Lrd~hips oft] e Privy Council held that the -uit 
being one in which the cn=e of action did not suivive against 
the remaining r the appeal abated. Appl}ing thi*» 

ruling to the present it i< quite clear that as no representa- 
tives were brought on the record in the place of Xanhu the 
appeal abated. In our j Ig crrcrA the decree which was passed on 
the 15th of April, 1907. was not capable of being executed either 
against the surviving jadg-n ’or- or the representatives of 

Xanhu. The present applica:ioa fails and is di-missed with 
costs. 

In the appeal, the following j : 1 gome. A of the Court was 
delivered 

For the reason^ given in our judgement on the application of 
Sadaratk Rai for review of j tdg^morA we allow thib appeal and 
set aside the orders of both the courts below so far a-, they refuse 
to restore the property to the judgement-debtors on the condition 
that Imamuddin and Kaiimuddia do hist repay the amount of 
money received by them from the decree-holder. The appellants 
will have their costs. 

Application for review dismissed. 

Appeal decreed . 

Before Sir John Stanley, Knight, Chief Justice, and Mr Justice 
Banerji. 

DURG-A DAT JOSHI t*. GANESH DAT JOSHI and 

another (Plaintiffs).* 

Hindu law — Mitalcshara — Partition — Self-acquired property — Gain* of 

science Astrology —Earning s made by unaided efforts without detriment 

to the family property 

In a joint Hindu family governed by the ilnatshara one of the sons obtained 
certain elementary education m astrology from his father, but no money of the 
family was expended on that education. While still quite young this son 
ceased to live with the rest of the family , continued Ins studies m astrology 
on his own account, and ultimately managed, by the exercise of his skill as an 
astrologer, to acquire a considerable sum of money without detriment to the 
family property. Held that this money was bis self-acquisition and could not 
properly he regarded as belonging to the joint family. 

Katyayana’s definition of “ acquisition through learning which is not partici- 
pate ” cited m the Hitakshara [I. 4,8.] is not exhaustive, but illustrative 

• First Appeal No. 231 of 1903 from a decree of Aziz-ur -Rahman, Subordinate 
Judge of Benares, dated the 1st of July 1908. 
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merely. L admin Knar v. Deli Pratad (1) and Pauli em Valoo Chetty 
y. Pauhem Sooryah Chetty (2) referred to. 

This was a suit for partition of joint family property. The 
defence was that the plaintiffs were in possession of property 
which they were bound to bring into hotchpot as part of the 
joint family property, but they had not done so. The plain- 
tiffs replied that the property referred to was obtained by the 
elder plaintiff by the exercise of his skill as an astrologer, and 
was self-acquired propeity. The facts of the case are stated at 
some length in the judgment of the Court. 

Dr. Satish Chandra Banerji (with him Babu j Earendra 
Krishna Mulcerji), for the appellant, contended upon the evi- 
dence that the family was joint and that even if the plaintiffs 
had, for some reason or other, lived apart, that did not alter the 
status of the family. The presumption, therefore, was that all 
property in the possession of the plaintiffs was joint family pro- 
perty ) Ramraj Rat v. Salih Rai (3). As to nucleus of ancestral 
property there could be no question ; Lai Bahadur v. Kanhaiya 
Lai (4). Among unseparated brothers improvement or augmen- 
tation of the common stock by one does not entitle him even to a 
double share. Mitakshara I, 4, 81. The question then is— May 
what the plaintiff has acquired by the practice of astrology be 
treated as iC gains of science ” within the meaning of YajnyavaL 
kya’s texts, 11,118-9 ? Katyayana’s definition of wealth gained by 
learning and not participable is cited in the Mitakshara (I, 4, 8) : — 
iC Wealth, gamed through science which was acquired from a 
stranger while receiving a foreign maintenance, is termed acquisi- 
tion through learning. ” The plaintiff (Ganesh Dat) deposes : — 
“ My father gave me education, that is, whatever knowledge I 
have, with which I have all along earned my living, was taught 
by him The wealth which is in dispute, therefore, in this case 
was gained through science which was acquired from the father 
of the parties at a time when the plaintiff was being maintained 
by his father. There was detriment to the father’s estate, inas- 
much as the father maintained the plaintiff and personally 
instructed him at the sacrifice of time and other engagements. All 

(1) (189S) I. Ii. R, 20 All, 435. (3) Weekly Notes, 18 99, p. 214. 

(2) (1877) l. L. R., 1 Mad,, 252. (4) (1907) I. L. R., 29 All., 244. 
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this has money-value ; besides, where there has been any detri- 
ment to the father’s estate the quantum of that detriment is 
immaterial. Moreover, while the plaintiff, Ganesh Dat, had been 
prosecuting his astrological studies in comparative solitude, the 
defendant had been maintaining his wife and children at the 
family dwelling house out of the patrimony, and 6i he who 
maintains the family of a brother studying science shall take, be 
he ever so ignorant, a share of the wealth gained by science. ” 
NaradaXlil, 10 (Jolly’s translation, p. 191). Modern cases — 
the leading authority is Lahshman v. Jamnabai (1) — make a 
distinction between elementary education, which is the necessary 
stepping-stone to the acquisition of all science, and instruction in 
the special branch of the science which is the immediate source 
of the gain. But here the plaintiff himself admits that it was 
special instruction in the science of astrology which he received 
from his father and his entire knowledge of the subject was 
derived from him. The father was a distinguished astrologer, the 
plaintiff has followed the family profession and earned all that 
He has acquired as an astrologer. 

The Hon’ble Pandit Sundar Lai (with him Munshi Gokul 
Prasad and Babu Beni MadJmb Ghosh), for the respondents, 
argued that the evidence proved that the property in dispute 
was the plaintiff’s self-acquisition, u acquired by himself without 
detriment to the father’s estate ” and u without using the 
patrimony. ” Manu, IX, 208, Mitakshara, I, 4, 6, 10. Ganesh 
Dat began to live apart when he was fourteen. He could have 
received from his father only rudimentary education. The father 
had incurred no extra expenditure over the son and the son 
acquired proficiency as an astrologer by his individual exertions 
and amassed a fortume without any assistance from his 
younger brother (defendant). The latter, therefore, is not entitled 
to any share in the property in dispute. He cited Pauliem v. 
Pauliem (2), Lachmin Knar v. Bebi Prasad (3), Bachcho 
Kunwar v. Dharam Das (4) and Kankaya Lai v. Lai Bahadur 

( 5 > 

Dr. Satish Chandra Banerji replied. 

(1) (1882) I. L. R., 6 Bom., 225, 240-3. (3) (1898) I. L. R., 20 All., 435. 

(2) (1877) I. L, E„ irMad., 252, 261. (4) (1906) I. L. R., 28 All., 347, 

(5) Weekly Hotes, 1902, p. 20. 
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Stanley, C. J. and Banerji, J.— This appeal arises out of a 
suit for partition, and the facts shortly are these. Ganesh Bat, 
one of the plaintiffs, is the son of one Pandit Baldeo Dat Jotishi, 
deceased, and the other plaintiff, Kashi Dat, is his son. The 
defendant, Durga Dat, is the broJier of Ganesh Dat. Baldeo 
Dat died about 23 years ago, leaving his wife and two sons him 
surviving. Ganesh Dat was at this time about 25 years of age, 
while Darga Dat was a lad of about seven years. Ganesh Dat 
devoted himself to the study of astrology, and with a view to unin- 
terrupted study he, in the lifetime of his father, withdrew to and 
lived in seclusion in a gardeu house of the Maharaja of Dumraon, 
leaving his mother, his wife and his brother m the ancestral 
house of the family. After his father’s death he lived for several 
years in the same garden house, but some years ago he built a 
new house and has been living in that house apart from the other 
members of the family ever since. Ganesh Dat became a distin- 
guished astrologer and attracted the attention of notable Indian 
gentlemen, amongst others, Their Highnesses the Maharajas of 
Benares and Vizianagram and the Raja of Sarguja and others. 
For his services to his clients as an astrologer he received consi- 
derable sums of money which were invested m various ways. 
The ancestral property of the family had never been partitioned, 
and the suit out of which this appeal has arisen was instituted 
by Ganesh Dat and his son for partition of that property. The 
property so sought to be partitioned included a sum of Rs. 5,530, 
deposited by Baldeo Dat in the kothi of Babu Sita Ram Kesho 
Ram, and also a sum of Rs. 940 in deposit in the same kothi, 
alleged to represent money deposited by Ganesh Dat on account 
of income of the village of Kodupur. The defendant m his 
written statement alleged that the money deposited in the kothi 
of Babu Sita Ram Kesho Ram, did not belong to Baldeo Dat, 
but formed part of the estate of ms mother, and that she before 
her death made an oral will and thereby gave the money in 
question to the defendant’s wife and gave ornaments equal in 
value to the sum so deposited to the wife of Ganesh Dat. He 
further alleged that Ganesh Dat and he were not sepaiatein 
food, but that on the contrary up to the month of Bhidon Sambat 
1964, he and the plaintiff remained joint ; and the business carried 
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on by them was carried on asajiini family busiocs-, Ganesh 
Dat doing all the work as miniver -f the family. He claimed 
that the moneys received by Gwmsh Dat as a return for hi- servi- 
ces as astrologer and the property acquired with Mich moneys 
formed joint family pioperfcy and -bo aid be brought into hotchpot 
in the partition sough; to be effected. In a schedule to the 
written statement a large quantity ot property is specified 
which the defendant alleges formed part of the joint family 
property. 

The court below held tna~, lie sain deposited in the 
kothi of Baba Sita Ram, Kedio Ram was ancestral property 
and thaj the defendaafc’s allegation that it was his mother’s 
stridhan was without foundation. It also held diat no will 
was made by the defendant's mother as alleged, and that the 
allegation that the defendant^ mother gave the money in deposit 
to the defendant’s wife and jewelry to Ganesh Dat’s wife was a 
made-up story. It also held that the old ancestral house and the 
profits of the alluvial lands deposited with Sita Ram and Kesho 
Ram were partible as joint family property. As to the properties 
claimed by the defendant to be ancestral, the court below held as to 
some of them that they never existed, and as to those that existed 
that they were acquired after the death of Baldeo Dat by the 
plaintiff Ganesh Dat alone. As to this last mentioned property 
the court found that it was acquired by Ganesh Dat by his own 
intellectual exertions and as the reward of his services as an 
astrologer. It held that it was fully established beyond possibility 
of contradiction that Ganesh Dat did not have in his possession 
any of the ancestral propei ties or their income, or the profits of 
them; that the principal of the money deposited with Sita Ram 
Kesho Ram was still in deposit and the interest was from time to 
time taken and appropriated by the defendant and his mother and 
plaintiff never touched it. The court below farther found that as 
to three houses, which the defendant claimed to be joint family 
property, they were acquired by Ganesh Dai: after thu death of 
his father and that he paid the consideration fo them out of 
his own earnings and that the defendant had no right* to claim 
any share in *hose houses, A decree for partition was accordingly 
given for tb^ property found to be joint ancestral property. 
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The defendant has preferred this appeal, and the main, 
grounds of appeal relied upon before us are that the family was a 
joint family up to Bhadon, Sambat 1964, and that all acquisitions 
made by Ganesh Dat formed part of the joint family property ; 
that there was a nucleus of family property, and with its aid, it 
should be held, the disputed properties representing the earnings 
of Ganesh Dat were acquired. 

The learned advocate for the appellant has laid before us the 
evidence bearing upon the disputed facts in the case and we have 
listened to his arguments with attention. The conclusion at which 
we have arrived is that the learned Subordinate Judge rightly 
decided the questions of fact raised in the issues. As to the alleged 
oral will of the widow of Balcleo Dat the defendant has wholly 
failed to prove it. There is likewise no evidence to satisfy us 
that the widow of Baldeo Dat gave any jewelry to the plaintiff's 
wife. We are also satisfied as to the correctness of the findings 
in regard to the items of property which, in the opinion of the 
learned Subordinate Judge, were not shown to be in existence. 

It only remains to consider the arguments which have been 
advanced in regard to the property which has been found to be 
the separate and self-acquired property of the plaintiff and there- 
fore not liable to partition. The appellant’s allegation is that all 
acquisitions of Ganesh Dat made whilst the family remained joint 
formed joint property of all the members of the family, and as such 
is partible. As to the manner in which these acquisitions were 
made we think that the testimony of the plaintiff is altogether 
reliable. He deposed that at the time of his father’s death he 
was 27 years of age, whilst his brother Durga Dat was only six 
years old ; that he had been living jointly with his father up to the 
time of his death, and that his father used to supply him with 
food and clobhmg, but that as he worked as an astrologer 
he used to live apart in the Dumraonwala garden, so that 
nobody might interfere with his work ; that he deposited in 
the kobhi of Babu Sita Bam Kesko Ram whatever he earned 
and did nob give the same to his father; that his father 
gave him his education and that whatever knowdedge he had 
was acquired from his father; that the agreement between 
him and his fatkerwas that he should not take any share in 
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his father’s income and should not give any of his income 
to his father ; that his mother and Durga Dat continued to live 
in the old ancestral house, and that his father at the time of his 
death had ft s. 5,530 in deposit in his name in the kothi of 
Bahu Sita Ram, and that he, the witness, had about Es. 6,000 
deposited in his own name in the same kothi; that after his 
father’s death his mother and Durga Dat were maintained out of 
the money of Baldeo Dat deposited in the kothi of Babu Sita Earn, 
and that he, the plaintiff, did not support diis mother or Durga 
Dat, or furnish them with funds ; that he purchased a house at 
an auction sale about 21 years ago and subsequently rebuilt it, 
and after the building was completed he lived in it ; that his 
father supported his wife as long as he lived ; that after his death 
she went to her parent’s hou-e in the Ahvar State until the house 
which he had purchased was ready for her use, and that since 
then she has been living with him in that house. He further 
stated that any property which was left by his father was in the 
possession of the defendant. Then he deposed to the building of 
a house described as No. 73 with his own money and also to the 
purchase of a house bearing the No. 72 in the name of his son, 
and another house bearing the No. 107 in his own name. He 
also stated that he had in deposit with the Bank of Bengal a sum 
of Rs. 7,000, also a sum of Rs. 6,000 in deposit with Babu Naren- 
dra Bahadur, and a sum of Rs. 2,000 lent to one Babu Chunnti 
Lai ; that these and other moneys to which he refers, the details 
of which it is unnecessary to give, exclusively belonged to him 
and represented his earnings. The defendant never, he said, gave 
him any help in his work as astrologer, nor did he help him in any 
way in connection with the houses which he built, and the land 
which was granted to him by the Maharaja of Benares, was grant* 
ed to him personally. It is apparent from the evidence that the 
plaintiff acquired the confidence of the public as an astrologer and 
by his unaided efforts was able to amass a considerable sum of 
money representing his exclusive earnings. It is also clear that 
this money was obtained without d etriment to the family property. 
The plaintiff, as he says, no doubt obtained his elementary edu- 
cation in astology from his father, tut no money of the family 
was expended on that education. 

41 
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Oh the question as to what aie self-acquisitions Manu lays 
down the general rule that “ what a brother has acquired by 
labour or shill without using the patrimony he shall not give up 
without his assent, for it was gained by his own exertion 5 * (Manu, 
IX, clauses 206 to 209). In the Mitakshara the following rule 
is laid down : — “ Whatever else is acquired by the co-parcener 
himself without detriment to the father's estate, as a present from a 
friend, or gift at nuptials does not appertain to the heirs 55 
(Chapter I, section 4, clause 118). This rule is explained by 
Vijnanesvara to mean that the phrase <e anything acquired by 
himself without detriment to the father's estate 55 must be every- 
where understood, and it is thus connected with each member of 
me sentence, namely, ‘‘ what is obtained from a friend without 
detriment to the paternal estate, what is received in marriage 
without waste of the patrimony ; what is redeemed of the heredi- 
tary estate without expenditure of ancestral property ; what is 
gained by science without use of the father’s goods. 55 The learned 
advocate for the appellant relied upon the definition given by 
Katyayana of wealth which is not participate, gained by learn- 
ing, thu- : — Wealth gained through science which was acquired 
from a stranger while receiving a foreign maintenance is termed 
acquisition through learning, 55 and lie contended that inasmuch 
as the plaintiff Ganesh Dat did not acquire his knowledge of 
astrology from a stranger while receiving a foreign maintenance, 
but from his father, his earnings as an astrologer could not be 
regarded as acquired without detriment to his fathers estate. 
He also contended that the learning which the plaintiff received 
from his father had a money value, and that this fact must be 
taken into account. We are not prepared to hold that the defini- 
tion of “ wealth which is not participate 55 given by Katyayana 
is exhaustive. It appears to us to be illustrative merely. Mr. 
Ghose in his work on the principles of Hindu law, dealing with 
the rules laid down by Manu, Karada, Vishnu, Katyayana 
and Yajnavalkya, also mentions the definition of Katyayana 
and passes this comment upon it : — “ He defined gains of science 
‘as what is ga nel by one educated -whilst supported by a stran- 
ger. 5 He probably meant to emphasize the rule of Narada, 
but he says nothing about it. He only says that in the case of a 
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person trained in arms by his father or brothers, the gains of his 
valour are divisible among the family according co Vrihaspati. 
In the text of Katyayana on the subject we find him quoting 
authority for his position. Unfortunately we do not possess 
the texts which were probably before him.” Later on he says: — 
a From the above it is tolerably clear that the rule of Manu 
as modified by Narada, agreeing as it does with that of Vishnu, 
Gautama and Yajnavalkya, is the law governing self-acquisitions, 
including gains of learning, and that it is a simple rule consonant 
with reasoning and natural justice.” (2nd edition, pages 520, 521, 
522). At the age of fourteen, the plaint!# left his father’s house 
and from the evidence we gather that any education which 
he received from his father was such elementary education as 
a boy of tender years could imbibe. In regard to advanced 
education in the science of astrology he was a self-taught man. 
In the case of Laohmin Kuar v. Debi Prasad (1) the facts were 
these: three brothers, Earn Narain, Sheo Narain and Jai Narain, 
whose ancestral home was at Bilar in the Cawnpore district, went 
out into the world and obtained employment in the Commissariat 
departments and in the course of time each acquired considerable 
wealth. They were not shown to have had any assistance from 
the joint family funds except in their support in early years and 
rudimentary education. It was not shown that any money was 
raised on the ancestral house to start any of them in life. They 
did not work jointly and no one of them was shown to have 
had any concern with the savings and accumulations of the 
other brothers. The question before the Court was whether 
the savings and accumulations of one of the brothers formed 
joint family property, and it was contended in support of 
the affirmative that Sheo Narain was educated when a boy 
at the family expense, and that, therefore, his subsequent 
earnings and accumulations should be treated as joint family 
property. Burkifct and Dillon, JJ. ; repelled this contention and 
referred to the observations of their Lordships of the Privy Council 
in Pauliem Valoo Chetty v. Pauliera So or yah Chetty (2), in the 
course of which a similar contention was stated to be u a some 
what startling proposition of law.” They held that the fruits 

(1J (1898) I. L. R„ 20 AH., m. (2) (1877) I. h. &, 1 Mad., 252, 
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of an ordinary elementary education could not be regarded as 
the gains of science acquired at the expense of ancestial wealth. 

In view of the fact that no portion of the jnnt family pro- 
perty, be it principal or interest, was spent upon the plaintiff's 
education, and that Le lived separate and apart from the family and 
acquired bis skill in astrology by his own unaided efforts, we are 
of opinion that his earnings cannot properly be legarded as be- 
longing to the joint family. The joint estate suffered no detri- 
ment by the education given to the plaintiff by his father, and 
it would, we think, be unduly extending the rule laid dow r n by 
Hindu law-givers if we were to hold that the earnings of the 
plaintiff as an astrologer under the circumstances of this case are 
partible amongst the members of the family. We think that the 
view of the court below upon this question is correct and we 
dismiss the appeal with costs. 

Appeal dismissed . 


Before Mr Justice 'Richards and Mr. Justice Tudball. 

DU LARI (Plaintiff) v MUL CHAND and others (Defendants).* * 

Act (Local) Ho. If C Ajra Tenancy Act), section 22 -Occupancy 

holding — Succession — Hindu law 

An occupancy tenant, died ixfoie the coming into operation of the Agra 
Tenancy Act leading t,*o daughters, one indigent and the other rich, and Was 
succeeded by the former. Auer the Tenancy Act came into operation the indi- 
gent daughter died. Held that the rich daughter was entitled to inherit the 
holding upon the death of her sister m preference to the latter’s son , her right, 
which had accrued on the death of her father, having been merely postponed 
during the lifetime of the indigent daughter. 

The facts of this case were as follows : — 

One Tbakuri, an occupancy tenant, died twenty-five years 
before this suit leaving two daughters, named Musammat Shibbo 
and Musammat Dulari. Musammat Shibbo the indigent daughter 
succeeded according to the Hindu Law. Musammat Shibbo died 
in 1906. Musammat Dulari, her sister, brought this suit against 
the defendants, the sons of Musammat Shibbo. The defence was 
that section 22 of the new Agra Tenancy Act applied. The court 
of fiist instance decreed the suit in part The lower appellate 


* Second Appeal No 951 of 1908 fiorn a decree of Muhammad Mubarak 
Husain, SuLuidmate Judge of ShUrjahanpur, dated the 10th of July 1908, re\er- 
smg a decree of Kanhaya Lai, Munsd of Shahjahanpui dated the 14th of January 
1908. 
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court reversed the decree and dismissed the suit. The plain- 19I0 
tiff appealed to the High Court and ou the case coming on for nnr.mr 
hearing before Richards, J., his lordship referred the case to ^ ^ 
a Bench of two Judges on the 1 st of June 1909. The case then 
came up for hearing before a Division Bench. 

Munshi Gulzari Lai, for the appellant, submitted that 
Musammat Shibbo got only a daughter’s estate, and so, as she 
had not succeeded to the full occupancy rights according to the 
Hindu Law, section 22 of the new Agra Tenancy Act did not 


apply. 

Babu Benode, Behari, for the respondents, submitted that the 
Agra Tenancy Act laid down a specific rule of succession. The 
person succeeding gets an absolute estate. Musammat Shibbo 
consequently got an absolute estate. 

Munshi Gulzari Lai, in reply, cited Mayne’s Hindu Law, 
pages 760 to 762 and page 822, and Dowlut Kooer v. Burmadeo 

^ Richards and TcdbALL, JJ. The question involved in this 
appeal is a right of succession to an occupancy holding. One 
Thakuri died some twenty-five years ago without male issue 
leavmg him surviving two daughters, Musammat Shibbo and 
Musammat Dulari. Musammat Shibbo was indigent while Mu- 
sammat Dulari was affluent. Musammat Shibbo succeeded io 
the holding, and it has been held by the court below that her sue 
cession to the holding was under the provisions of the Hindu Law, 
that the indigent sister takes in priority to the affluent sister. 
Musammat Shibbo’s succession was prior to the comiDg into force 
of the present Agra Tenancy Act. Musammat Shibbo lived until 
1906, when she died, leaving her surviving her sons, the defen- 
dants, and her sister, Musammat Dulari, the plaintiff. Section 
22 of the Tenancy Act purports to provide for the devolution of an 
occupancy holding, and if the estate of Musammat Shibbo was 
that of a foil occupancy tenant within the meaning of the section, 
then there is no doubt that the holding would devolve upon her 
death on her sons. Musammat Dulari, the plaintiff, however, 
contends that Musammat Shibbo had only a daughter’s estate, 
that is, a restricted life estate in the holding, which came to an 
(1) (1874) 14 B. L. B., 246. 
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end with her death. It has been practically admitted that if the 
property in question were ordinary zamindari property which 
had descended to an indigent sister in pnoiity to an affluent one, 
the estate would devolve on the death of the poor sister on the 
rich sister in priority to the poor sister's sons. It seems to us 
that Musammat Dulari's rights were acquired on the death of her 
father, that is to say, prior :o the passing of the present Tenancy 
Act, and that the=e rights were merely postponed during the 
lifetime of Musammat Shibbo. The present Tenancy Act does 
not purport in any way to take away the rights which had already 
been acquired. Tor these reasons ,ve think that both the courts 
below were wrong, the court of first instance in not giving the 
plaintiff a decree for the entire holding and the lower appellate 
court in dismissing the suit altogether. We allow the appeal, 
set aside the decree of the lower appellate court and modify the 
decree of the court of first instance by awarding the plaintiff a 
decree for her claim in full. The plaintiff will have her costs 
in all courts. 

Appeal decreed* 


B efore Mr Justice Sir George Knox and Mr. Justice Karatnai Rusain 
KESHO RAM SINGH and anotheb (Defendants) r. RAM KjAR and 
anotheb (Plaintiffs).* 

Act No. I of 1877 ( Specific Relief Act) section 42 — Suit for declaration of 
abstract right — Cause of action —Act No VII of 1889 — ( Succession 
Certificate Act ) section S. 

A Hindu widow applied for a succession certificate to enable her to collect 
the debts of her deceased husband consisting mainly of a sum of Rs. 4,000 odd 
on fixed deposit with a bank. Objections bemg raibed by the next reversioners, 
an order was passed enabling the applicant only to draw the interest accruing 
due from time to time on this deposit. The applicant then brought a suit for a 
declaration that she was entitled to the whole sum of money. Reid that the 
suit was maintainable, the limitation upon her power to get m the money having 
been imposed ac the instance of the reversioners. 

The facts of this case were as follows : — 

The plaintiff Musammat Ram Knar, widow of one Ram 
Bharo^e Singh, applied to the District Judge cf Allahabad, for 
a succession certificate in order to enable her to realize a sum of 
Rs. 4,000 odd, held in fixed deposit by the Allahabad Bank to 

* Second Appeal No 1191 of 190S from a decree of C Rustomjee, District 
Judge of Allahabad, dated, the 25th of May, 1908, confirming a decree of Prag 
Das, Subordinate Judge of Allahabad, dated the 12th of December, 1907. 
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the credit of her deceased husband. Notice was issued to the 
defendants, who were the next reversioners. They put in an 
application as follows: — 

“The petitioners do not object to the lady’s enjoying 
the interest on this money, but as Musammat Ram Kuar has 
only a life interest and has no right to appropriate the corpus 
except for legal necessity, it is desirable that some orders 
should be parsed for safeguarding the interests of the rever- 
sioners/' 

Upon this application the District Judge, Mr. B. J. Dalai, 
passed the following order : — 

“The objection is reasonable. The applicant’s pleader states 
that the applicant cannot give security. 

“ I therefore empower the applicant only to receive interest 
on the money deposited in the Allahabad Bank, under section 
8(a) of the Succession Certificate Act. A certificate shall be 
made out in the applicant’s name in that form for the debt enLered 
in the application.” 

The plaintiff, Musammat Ram Kuar, then brought the 
present suit in the court of the Subordinate Judge asking for the 
following reliefs : — 

“ (a) that the order of the District Judge in the Succession 
Certificate case be set aside ; 

(b) that she may be declared to be fully entitled to realize 
the whole amount held by the Allahabad Bank.” 

The defendants pleaded that inasmuch as they had never 
denied her title, there was no cause of action for the suit. Both 
the courts below refused to set aside the order of the District 
Judge in the succession certificate case, but gave the plaintiff a 
decree for the other declaration asked for. The defendants 
appealed. 

Babu Peary Lai Banerji, for the appellant : — 

A declaratory suit is governed by the provisions of section 42 
of the Specific Relief Act and two things are essential before such 
a suit is maintainable. First, an allegation by the plaintiff that 
she was entitled to a legal character or right, and second, that 
the defendant was denying or was entered to deny such diameter 
or right* A suit for a declaration of an abstract right was not 
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maintainable i Man Kuav v. Tana Singh, (1)^ Shaft Mnhammad 
v. Kashi Das (2). In the present case the plaintiff was a Hindu 
widow and as such entitled to enjoy unconditionally the income 
from the money and was also entitled to dispose of or appropriate 
the corpus of the fund for legal necessity. She had no higher 
powers than this and the defendants bad all along admitted this. 
As there was no denial of her title or right, the basis of an action 
for a declaration was wanting. He cited Mayne’s Hindu Law, 
7th edition, section S68> and Bhagwan Been v. Myna Baee (3). 
The plaintiff had misconceived her remedy. The District 
Judge had special jurisdiction to make any order under section 
8 of the Succession Certificate Act. If there was an improper 
exercise of jurisdiction, the plaintiff should have appealed under 
section 19 of uhat Act to the High Court which could have dealt 
with the matter in the exercise of jurisdiction conferred by the 
same Act. The plaintiff not having appealed and the granting 
of a declaratory decree being discretionary, the courts below 
should have refused the plaintiff a declaration. 

Babu Damodar Das , for the respondent, was not called upon. 

Knox and Kakamat Husain, JJ. : — This second appeal 
arises out of a suit brought by Musammat Ram Kuar, widow of 
one Ram Bharose Singh. It appears that at the time of his death 
Ram Bharose Singh had a sum of money in fixed deposit in the 
Allahabad Bank. After his death, his widow applied for a suc- 
cession certificate enabling her to receive this sum of mone;f. 
Notice was sent zo the present defendant^, who admittedly are 
the next reversioners to Ram Bharose Singh. They, while not 
disputing the right of the lady, asked for an order protecting 
their reversionary interests. The District Judge at first asked 
Musammat Ram Kuar to give security, and upon her saying that 
she was unable to do so, he granted her a certificate under section 
8 of the Succession Certificate Act (VII of 1889), enabling her 
only to receive interest on the deposit. Mu=ammat Ram Kuar 
then brought the present suit asking that her title to this sum in 
deposit might be declared ; that she might be granted a decree 
entitling her to withdraw the money, and that the order of the 


(1) (1885) I. L. R., 7 All., 583 at p. 585. (2) (1884) I. L. R . 7 All , 199. 

(3) (1867) 11 Moo. I. A., 487. 
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District Judge of Allahabad in the succession certificate case, 
might be set aside. The courts below have granted her the reliefs 
she claimed, with the exception that they declined to set aside 
the order of the District Judge. It is contended in appeal here 
that as the appellants had never denied the right or legal character 
of the respondent Musammat Earn Kuar, she was not entitled to 
a declaration of an abstract right. The contention is that the lady 
should have appealed from the order of the District Judge refu- 
sing her a certificate to realize the whole amount, and that she 
has no cause of action for this declaratory suit, inasmuch as the 
appellants have never denied her title. It was, however, due to 
the appellants’ action in the succession certificate case that limi- 
tations were placed upon the power of the lady Musammat Earn 
Kuar to recover the deposit from the Bank. We are of opinion 
that this order gave the lady a right to bring the present suit. 
We dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice JBanerji . 

MASUM-UH’NISSA (PnAnmFF) v. LATIFAN andothebs (Dbfbsdaktb).* 
Civil Procedure Code (1882), section 396— Partition — Preliminary decree 
in plaintiff* favour —Resistance to commit sioner — Refusal of plaintiff t 
application for reissue of commission. 

A preliminary decree for partition of a house haying been made, the court 
appointed a commissioner to view the house and prepare a scheme for partition. 
In this he was resisted by the husband of the plaintiff and was unable to execute 
th& commission. The plaintiff applied for the issue of a fresh co mm ission, but 
the court refused this and dismissed the suit altogether. PLeld that the court 
had no authority to nullify its decree by totally dismissing the suit, but ought 
to have acceded to the request of the plaintiff to reissue the commission and to 
have seen that its order was obeyed. 

This was an appeal unde, section 10 of the Letters Patent 
against a judgement of Griffin, J. The facts of the case appear 
from the judgement und^er appeal, which was as follows : — 

« Plaintiff's suit was for possession by partition of certain shares in two 
houses. By an order dated 19th September, 1908, the court of first instance 
decreed plaintiff's claim for partition and separate possession over 38 sihams out 
of 96 sihams. A decree was prepared in accordance with that judgement. In the 
same order it was directed that a commission will issue to the amin to draw up 
proposals for the partition and he was directed to submit his report before 31st 
October, 1906. From the amin’s report it appeared that the plaintiff refused to 


* Appeal No/85 of 1908 under section 10 of the Letters Patent. 
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Lave the Louses partitioned and iLe Munsif thereupon dismissed the suit with 
costs. The plaintiff appealed. The only ground considered by the lower appellate 
court, was whether the Munsif was right or not m dismissing the suit because 
the plamt.fi thiough her husband, who was also her general attorney, prevented 
the anun from preparing a plan of the house. 

“ The lower appellate coarr was of opimon that the court of first instance 
had no option but to dismiss the suit, and the plaintiff’s appeal was dismissed. 
The plaintiff comes here m second appeal. 

“ It is contended that the lcw r er appellate court should have gone into the meats 
of the case . but if the suit was rightly dismissed by the court of first instance, 
the lower appellate court m upholding the decree of the first conit w’as reheved of 
the necessity of discussmg the other grounds of appeal raised by plaintiff. 
The question ra sed m this appeal is a somewhat novel one and I have not been 
referred to any authority on the point. But whwe the plaintiff by an act of her 
agent obstructs an arum deputed by the courc%^raw up partition proposals 
and thereby renders it impossible for the court to granfc.gjan» TisA-wf- a*. > )V 
the plaintiff, I cannot see that there is any other alternate e for the court but 
to dismiss plaintiff’s suit. I dismiss the appeal with costs.” 

Mr. Abdul Majid, for the appellant. 

Mr. Muhammad Ishaq Khan, for ihe respondents. 

Stailley, C. J,, ami Banekji, J : — This appeal arises out of a 
suit for partition. The plaintiff claimed 41 sihams out of 96 sihams 
as purchaser from certain persons who are alleged to have been 
the owners of this share. The court of first instance made a pre- 
liminary decree on the 19th of September, 1906, to the effect that 
the claim of the plaintiff for partition and separate possession of 
36 sihams out of 96 sihams be decreed. The court also gave 
certain other directions i elating to the property. It then appointed 
a commissioner to effect a partition with a view to a final decree 
being passed. It appears that the husband of the plaintiff resisted 
the commissioner and objected to his preparing a plan for pur- 
poses of partition. The commissioner thereupon returned the 
commission with hi- report. When the case came on for hearing 
the plaintiffs pleader asked that the commmicsion might be 
issued again. Tins the court refused .to do, and on the 3 1st of 
October, 1906, the learned Munsif passed a deciee dismissing the 
suit with costs. 

From this decree the plain' iff preferred an appeal to the 
learned Distric: Judge, but the appeal wa. dismissed. A second 
appeal to this Court was also dismissed. This appeal has been 
preferred under the Letter,-, Patent from the judgement of the 
learned Judge of this Court. 
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We are of opinion thu, ihL ap|. d ijunt prevail. As wo 
have stated above, the Mun*ii made a decree on the 10th of Sep- 
tember, 1006. He to have * ai idea uut that decree, and with 
that view, he should, in accordance with the provisions of section 
^96 of Act XIV of 1682, have issued a cominitesion and made a 
decree after considering the report of the commissioner. The 
circumstance of the plaintiff or her agent having icsLted the com- 
missioner was not sufficient to justify the dismissal of the Suit in 
its entirety. The court ought to have acceded to the i equest of the 
plaintiff's pleader to re-i-sue the commission and t> have seen that 
the order was obeyed. As the court had pas-ed a preliminary 
decree, decreeing a part of toe # laira, it had no authority to 
nullify that decree by totally di-mhsing ti e suit. We allow the 
appeal, discharge the decree- of t\i- Court, of the 1 »wer appellate 
court and of the court of first instance, and send the case back to 
the court of first instance, with directions to curry out the decree 
of September 1906. Costs here and hitherto will follow the event. 

Appeal decreed and cause remanded . 


Before Mr . Justice Richards and Mr , Justice Tudball. 

SHED PARGASH SINGH ahd others (Plaintiffs) ®. NAWAB SINGH 

A HD OTHERS ( DEFENDANTS).* 

Code of Ciml Frocedure (1882), section 244 — Execution of decree — 
Interpretation . 

Held that section 244 of the Code of Civil Procedure (1882) do$3 not apply 
to a dispute between the decree-holder and a person against whom, though a 
party to the suit, no decree has been passed. Kalka Frasad v. Basant Ram (1) 
followed. 

Thb facts of this case were as fallows 

On the 2nd of June, 1666, Kaglmn&ndan, Jnumak, Bachu Lai 
and Padam NathSaran Sigh, mortgaged (nsufrucfcuarily) certain 
property to Jeo Lai and Subh Dayal. On the 15th of December, 
1869, the mortgagees sold their rights to Jkumak and Padam Nath 
Saran Singh. Ambika, the son of Jhumak, and Padam NathSaran 
Singh mortgaged certain property including the morjgagee rights of 
Bachu Lai, to the defendants 1 to 11, and in 1S97 these defendants 
obtained a decree for sale and in execution of that decree they 
themselves purchased tie property. The representatives of 

* Second Appeal No. 1012 of 1908 from a decree of Sn Lai, District Judge of 
Ghazipur, dated the 30th of June 1908, reversing a decree of Kalka Singh, Mun*if 
of Bahia, dated the 25th of February 1908. 

(1) (1901) I, L. R, 23 All, 346, 
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Bachchu now brought this suit to redeem their shaie on payment 
of a proportionate sum. The defence was that the suit was 
barred by section 244 of the former Code of Civil Procedure, The 
sale certificate did not mention the mortgagee rights, but the 
property sold. The original court decreed the suit, but the 
lower appellate court reversing the decree dismissed the suit. 

The plaintiffs appealed. 

The Hon’ble Pandit Moti Lai Nehru, for the appellants, 
submitted that the widow of Bachchu was only a pro formd 
defendant m the suit under which the sale took place. It was not 
h^r business to defend the suit. The property sold was the 
property claimed, i.e., the mortgagees 7 rights; consequently section 
244 of the former Code did not apply. 

Babu Sitil Lrasad Ghosh , for the respondents, submitted that 
the widow of Bachchu was a party to a suit in which the sale 
took place. The sale certificate clearly transferred the property 
and not the mere mortgagee rights. He contended that section 
316 of the former Civil Procedure Code was conclusive between 
the parties. Questions relating to execution, discharge and satis* 
faction of a decree w*ere to be decided under section 244 of the 
former Code between the parties to a suit. The widow, who was 
a party, had a remedy under that section. As she did not go to 
the court executing the decree the present suit was barred. 

The Hon’ble Pandit Moti Lai Nehru , in reply, relied on 
Ealka Rrasad v. Basant Ram (1). 

Kichaeds and Ttjdball This appeal arises out of a suit 
brought for the redemption^ certain property mortgaged on the 
2nd of June 1866. Four persons mortgaged their property under 
this document. The property now in dispute is the one-sixth 
share which belonged to Bachu Lai Singh, The four mortgagors 
were Raghunandan, Jhumak Singh, Bachu Lai Singh and Padam 
Nath Sara n Singh. The mortgagees were Jeo Lai Singh and 
Subh Dayal Singh. The mortgagees transferred their rights to 
Jhumak Singh and Padam Nath Sai an Singii on the 15th of Decem- 
ber, 1869. After that Ambika, son of Jhumak Singh, and Padam 
Nath Saran Singh, mortgaged certain property to the defendants 
Nos. 1 10 11 in this suit including among the mortgaged property 


(1) (1901) I. L. R„ 23 All, 346. 
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their mortgagee rights in the share of Bachu Lai Singh. The 
defendants Nos. 1 to 11 brought two suits for sale on the basis of 
their mortgages in the year 1897. At that time Bachu Lai Singh 
was dead and the widow Lakhraji Kunwar was made a party to 
the suits as having an interest in the mortgaged property. At 
the date of those suits her interest was the equity of redemption 
under the mortgage of the 2nd of Juner,;1866, as the widow of the 
original mortgagor. She was not indebted in any way to the 
defendants Nos. 1 to 11 under the mortgages in their favour. By 
their suit they asked for decrees for sale in respect of the mort- 
gagee rights of Ambika and Padam Nath Saran Singh in the share 
of Bachu Lai Singh. As against Lakhraji and her interest they 
sought for no relief and this was distinctly stated by their pleader 
in the course of the suit. Judgement was passed in their favour 
ordering the payment to them of sums due on their mortgages and 
in default ordering the sale of the mortgaged property, that is, so 
far as we are concerned in this case, the sale of the mortgagee 
rights held by Ambika and Padam Nath Saran Singh. The 
decrees drawn up on the basis of the judgement in the two suits 
were drawn in a very unsatisfactory manner. On behalf of the 
respondents it is nrged that those decrees were decrees for the 
sale of the full proprietary rights in the share of Bachu Lai Singh. 
On behalf of the appellants it is urged that the decrees are merely 
decrees for the sale of the mortgagee rights of Jhumak Singh and 
Padam Nath Saran Singh. Beading those decrees, however, as a 
whole and taking into consideration the fact that in the details of 
the property ordered to be sold the property sub-mortgaged in 
those villages is distinctly mentioned, there can be no doubt that 
the true interpretation of the decrees is that they were for the 
sale of the mortgagee rights so far as the particular property in 
dispute is concerned. This interpretation is consistent with the 
judgement, and in the case of an ambiguity if it is possible to read 
the decree consistently with the judgement this should be done. 
In execution of those decrees the respondents purchased the pro- 
perty sold. The sale certificate, dated the 20th March, 1903, 
shows that what was sold in auction appears to be comprehensive 
enough to include the proprietary title of Bachu Lai Singh in the 
share now in dispute, that is to say, it appears to indicate that 
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certain property was sold m execution of the decree which had in 
no way ordered its sale. The assignees of the heirs of Bachu Lai 
Singh have now brought this suit for redemption and the respon- 
dents defendants have met them with a plea that the equity of 
redemption no longer exists in them, the plaintiffs, but in the 
defendant, it having been extinguished by the auction sale which 
took place in execution of the decree in 1897. The answer to 
this plea was that the sale passed no title to the defendants not 
being warranted by the decree The reply to this was that that 

was a point which could only have been raised by the plaintiff's 
predecessor in title under section 244 of the Code of Civil Proce- 
dure, 1882, and not having been so raised the plaintiffs are barred 
from raising it in the present suit. The Court of first instance 
decreel the claim. The lower appellate court reveised the deci- 
sion, holding that section 244 is a ba. preventing the plaintiffs 
from going behind the auction sale of 1897. On appeal to this 
Court it is urged that section 241 of the Code of Civil Procedure 
does not apply to the present case and the lower appellate court 
misconstrued the deciees of the 22nd of February, 1897. We have 
already dealt with the true interpretation of the decrees in ques- 
tion. There remains the question as to section 244 of the Code 
of Civil Procedure, 18S2. In our opinion that section is no bar 
whatsoever to the relief now claimed by the present plaintiffs. 
The deciees that were passed were not deciees against the widow 
of Bachu Lai Singh in any way. As was held in the case of 
Kallca Prasad v, Basant Ram (1), section 244 of the Code of 
Civil Procedure, 1882, pre-supposes a decree enforceable by the 
decree-holder against a person between whom and the decree- 
holder the question referred to had arisen, It has no application 
to a question arising between the decree-holder and the person 
against whom there is no decree to be executed. The widow of 
Bachu Lai Singh was purely a formal party in the previous 
suit. No relief was asked against her and no decree what- 
soever was passed against her and the pioperty the represented. 
Therefore, under the ruling mentioned above, section 244 of the 
Code of Civil Procedure, 1882, las no application to the question 
which at use between her and the decree-holder, that is, the question 

(1) (1901) I. L. B.j 23 AIL, 346. 
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which has now arisen, namely, wbeLher her interest had been 
improperly sold or not by the decree-holder. Tn this view the 
plaintiffs are entitled to redeem. 

At the conclusion of the judgement we are asked to consider 
the first ground entered in the memorandum of appeal to the 
lower appellate court. It appears that in the court of first 
instance a plea practically of no substance was raised that Bachu 
Lai Singh was a member of the joint undivided Hindu family 
with Jhumak Singh and Pad am Nath Saran Singh. No issue was 
framed on this point and from the statement made by the respon- 
dents’ pleader in that c:>uit it appears sufficiently clear that the 
point wa- n t pressed in that court. Th»- mortgage deed of the 
2nd June 1SG6 itself, the faer. that the share** were separately 
redeemed, and the fact that Jnumak Smgh mortgaged his rights as 
mortgagee of that very share, all go to -how that there is no subs- 
tance whatsoever in this plea. We do not deem it necessary to 
remit any issue for a finding on this point. The result is that 
we set aside the decree of the lower appellate court and reinstate 
that of the court of first instance with costs. 

Appeal decreed . 


PULL BENCH. 


Before Sir John Stanley , Knight, Chief Justice , Mr. Justice Banerji and 
Mr. Justice Piggotf. 

NANDAN PRASAD (Plaintiff) t?. AJUDHIA PRASAD (Defendant)* 

Act No. IX of 1872 (Indian Contract Act J, section 6S— -Minor — Necessaries — - 
Hindu law — Jouit Hindi' family — Money borrowed to defray expenses of 
sister's marriage . 

One of the brothers in a joint Hindu family, consisting of two brothers and 
a sister, all minors, the sister being about 13 years of age, borrowed a sum of 
money to 'provide for the expenses cf the sister’s marriage. After the death 
of the borrower the lender sued the surviving brother to recover the sum so 
advanced from the property of the joint family m his hands. Held that the 
guft was maintainable notwithstanding that the decreased brother was a 
minor at the time that the money was advanced. Tulsha v. Gopal Bai (1), 

* Second Appeal No. 1209 of 1908 from a decree of H. David, Judge of the 
Small Cause Court, exercising the power of a Subordinate Judge, at Cawnpore, 
dated the 31st of August, 1908, reversing, a decree of Pirthi Nath, Munsif of 
Cawnpore, dated the 22nd of June 1908. 

(101884) ^ L. R^ 6 AIL, 632. 
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VaiTcuniam Ammangar v. Kallapiran Ayyangar (1), Sham Outran Mai 7, 
Chowdfoy Delya Singh (2) and Chappie v. Cooper (3) referred to. 

This was a suit to recover money advanced to a minor 
member of a Hindu joint family to provide for the marriage of 
his sister. 

The following pedigree will show the relationship of the 
parties ; — 

GIRDHABI LAL. 


f 

Sheo Bakksh. 

Salig Ram 

Lackmi Narayan, 

Nandan Prasad, 
plamtifi. 


[ — 

BnjBeLa . 


— i 

Mattu Lai. 
Bal Makund, 

i 

Bam Char an. 

! 


\ 

defendant. 


The plaintiff’s case was that in 1905 Mus^mmat Genda was 
more than 13 years of age. She had to be married, and in order 
to defray the marriage expenses, her brother Brxj Behari, who 
was then an infant, ^ borrowed money and some articles from 
Salig Ram (plaintiff’s grandfather). Brij Behari having died, 
his minor brother, Aju Ihia Prasad, got the family property by 
right of survivorship. The plaintiff brought the present suit 
against Ajudhia Prasad for recovery of the moneys advanced 
with interest. The defence was that Brij Behari was, at the date 
of the loan, a minor and the contract was void. The court of 
first instance (Munsif of Cawnpore) decreed the suit, but on 
appeal that decree was reversed by the Subordinate Judge, who 
dismissed the suit. 

The plaintiff' appealed to the High Court, 

Dr. Tej Bahadur Sapru (with him Pandit Mohan Lai 
Nehrvb) : for the appellant, contended that under the Hindu Law 
the brother was bound to provide for his sister’s marriage. A 
sister’s marriage was a charge on the family property. In fact, 
the Mitakshaia allowed a share to an unmarried sister. Her 
marriage was a necessity, and if money was borrowed for that 
necessity it was a charge on the family property. The plaintiff’s 
grandfather helped to discharge a legal obligation, and so he was 

(1) (1900) I. L. R., 23 Mad. 512 (2) (1894) I. L. 21 Calc., 872, 

(3) (1844) 13 M. and W„ 252, 
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entitled to be reimbursed. Biij TJebari and Ajudhia Prasad were 
equally bound to meet the marriage expenses of their sister. The 
loan was advanced to the family anl was not a personal loan to a 
minor member, fief erring to the Indian Contract Act, section 11, 
he submitted that the words used therein were limited to a con- 
tract and should not be extended to cases other than those of a 
contract. He contended that the case was covered by section 68 of 
the Contract Act. The word i{ necessaries n need not mean in 
India what it did in England. It did not mean merely personal 
necessaries Illustration (bj to section 68, made it clear that the 
4 nece^arie ^ 9 might be the uece— aides of the minor or of those 
whom the minor wa^ bound to support. Further, he submitted 
that the Indian Contract Act was not exhaustive. He leferred 
to Irrawaddy Flotilla Co . v. Bugwandas \1). 

Babu Durga Char an Banerji (for the Hon’ Lie Pandit Moti 
Lai Nehru) submitted that legal necessity did not mean the same 
thing as necessaries in section 68, Indian Contract Act. He sub- 
mitted that it was the case of a loan. Brij Behari was a minor. 
The loan was advanced to a minor and so it was absolutely void. 
The family in a case like the present would only be liable if the 
member who borrowed was competent to contract. The plaintiff 
had to make out that it was a case for ‘ necessaries’. The word 
6 necessaries 7 had been defined in several Indian and English 
cases and must be construed accordingly. The necessaries must 
be the ‘ necessaries 9 of an infant and the question was whether 
the money was advanced to Brij Behari for his 6 necessaries.’ 
Then again, the plaintiff’s remedy, if any, lay against^ the person 
or property of Brij Behari, to whom the money was advanced. 
The property now in the hands of Ajudhia Prasad came to him 
by survivorship and not by way of inheritance from Brij Behari. 
The girl or her guardian could not bring a suit to get her 
marriage expenses raised out of the family property. He 
referred to Jagon Ram Marwari v. Mahadeo (2). 

Hr. Tej Bahadur Sapru, in reply, cited Leake on Contracts, 

p. 380, Chitty on Contracts, p. 146 (Ed. 1904), Ghajpple v. Cooper, 

(3) and Banerjee on Marriage and Stridhan, pp. 42 and 43* 

(1) (1891) I. L. R, 18 Cab., 620, 628, 629. (2) <1909):i. L. B„ 36 Calc* 768, 776 
(3) (1844 j 13 M. and W., 252. 
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Piggott, J. — The facts found are as follows: — The defendant, 
Ajudhia Prasad, had an elder bi other, Brij Behari Lai and a 
suter Husammat Genda Bibi. The suit is to recover Rs. 3S0 cash, 
and the value of goods worth R^. 186-7, advanced to Brij 
Behari Lai for marriage of Musammat Genda. It has been 
found that Brij Behan Lai was in law a minor at the time when 
the advance was made; and in appears al-o to be a fact not now 
contested that the cash and goods so advanced were duly applied 
to the reasonable and necessary expenses of the marriage. Brij 
Behari Lai is dead, and the plaintiff seeks to recover the loan 
from the family property in the hands of Ajudhia Prasad. We 
were referred on behalf of the plaintiff appellant to the cases of 
Vaikwntam Ammartgar v. Eallapiran Ayyangar (1) and 
another between the same parties reported in I. L. R., 26 Mad., 
p. 497. Here a person legally responsible for the provision of 
necessary funds for the marriage cf a Hindu girl, had refused 
to make the necessary provision ; the marriage was performed 
with the aid of money borrowed for the purpose by the girPs 
mother. Tt was held that the latter was entitled to succeed in 
a suit for the recovery of the money thus expended. It may be 
conceded that by genera] principles of Hindu Law both Brij 
Behari Lai and the defendant, Ajudhia Prasad, lay under an 
obligation to provide qug of the family property the funds 
necessary for performing the marriage ceremonies of their sister 
in a manner suitable to the social position of the family and its 
pecuniary resources ; but the distinction between the present 
case and those above referred to is obvious. The decision in the 
Madras case turned upon the principle recognised by section 69 
of the Indian Contract Act, and the fact that the mother was a 
person interested in the performance of the girPs marriage. In 
the case now befoie us the plaintiff lent the minor, Brij Behari 
Lai, money (or a certain purpose, but he neither performed the 
marriage ceremony himself nor was he a person interested in the 
performance of the same. He can succeed, if at all, only in 
Virtue of L the provisions of section 63 of the Indian Contract 
Act. I have referred to the notes on the said section in Cun- 
ningham and Shephard’s edition of the Act, at pages 219 and 
(1} (1900) I. L. a, 23 Mad., 512. 
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220 of the Hint'. E htiun. T..e iul'. As f(uO e ficui an English 
case, Chappie v. Cooper ! l), where it is laid down that : — 

“Things necessary are tho&e w ithont which an individual cannot reasonably 
exist. In the first place, feed, raiment, lodging and the like. Again........ 

instruction in art or trade, cr intellectual, moral, and religious informaf.cn may 
be a necessary also. Again, as man lives in bocioiy, the assistance and attendance 
of others may be necessary to his well being. Hence attendance may be the 
subject of an infant's contract. Then, the classes being established , the subject 
matter and extent of the contract may vary according to the stale and condi- 
tion of the infant himself But m all th-aO cases, it must first 

be made cut that the class itself is one in which the thmgs furnished are 
essential to the existence and reasonable advantage and comfort of the infant 
contractor.......... Contracts for charitable assistance to others, though 

highly to be praised, cannot be allowed to be binding because they do not 
relate to his own personal advantage.” 

The essential difficulty of the present case lies in the 
application of the principle of law ba-ed upon English decisions 
to the widely different conditions of Indian society. Nor can 
the principle itself be considered altogether apart from those 
provisions of Hindu law which bear upon the devolution of 
property in a Hindu joint family and the duties and liabilities 
of the members of such family inter $e. This became clearly 
apparent in the course of the argument, when it was urged 
upon us on behalf of the respondent that the plaintiS could 
in no case recover anything from Ajudhia Prasad, because 
his remedy (if any) lay against the estate of the minor, 
Brij Belari Lai, to whom the money was advanced, and the 
family property was now in the hands of Ajudhia Prasad by 
survivorship, and not by inheritance from Brij Bebari Lai. I 
am satisfied that this argument L adequately met by the 
rejoinder that the loan was made to Brij Behari Lai as 
manager of the joint family, that it was virtually a loan to 
the family itself, and that Ajudhia Prasad w T as as much liable 
as his elder brother for the provision of the necessary expenses 
of the sister's marriage. But if the question is thus complicated 
in one of its aspects by considerations arising out of Hindu 
law, it seems to me that we must be careful to bear in mind 
the principles of the same law, when we come to apply the 
doctrines laid down in English cases on the subject of 
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(l necessaries ” to the position of minors who aie members of a 
Hindu joint family, particularly in a case’ like’ the present, when 
it so happened that the family contained no member who 
had attained legal majority. I think that in all the English 
cases one essential element in the transaction is that there 
should be a certain urgency about; the minor’s need. It is not 
enough that he c hould benefit by the advance made to him, or 
that the expenditure should be for purposes entirely pioper and 
reasonable; it must be for some purpose the accomplishment 
of which could not well be postponed without irremediable 
detriment to the minor himself or to some person whom 
he was legally bound to support. The same principle underlies 
those Indian cases, as for instance, Sham Gharan Mai v. 
Chowdhry Debya (1) in which money advanced to meet legal 
expenses where the liberty or estate of the minor was in jeopardy 
has been held to be recoverable. Looked at from this point of 
view the age of the girl, Musammat. Genda Bibi, becomes 
the decisive factor in the case I am prepared to hold without 
seiious hesitation that in the case of a family of the caste to 
which the parties to the present case belong and one holding their 
position m society, the marriage of a girl of thirteen could not 
be much longer postponed without serious detriment to her at 
any rate. It could scarcely lave been postponed another couple 
of years to allow of Biij Behari Lai’s attaining majority. For 
Musammat Genda Bibi herself, therefore, it seems clear that 
the reasonable expenses of her marriage were, at the time 
when the money was advanced, a a necessary.” If the lender 
had taken advantage of his position as a relative (for though 
only distantly related to Brij Behari Lai he was descended 
from the same common ancestor), to perform the marriage 
ceremonies at his own expense, it seems clear to me that he 
would have been entitled to recover money thus spent from 
the estate of the minor brothers, who were legally liable to 
provide it. J am not prepared to hold that any satisfactory 
distinction can be based upon the mere fact that the necessary 
cash and other goods w r ere landed over to Brij Behari Lai 
and the management of the business left m his hands. Moreover, 


(1) (ls94) I. L. R„ isl Calc., 872. 
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as regards Brij Behari Lai himself, it can fairly he said 
that any farther postponement of his sister’s marriage would 
have involved him in a considerable degree of social discredit; 
that it* postponement for anotlier two years might have made 
it difficult to effect the marriage at all, and that the social 
discredit in that case would have been serious. There was 
thus an element of urgency about the matter even as regards 
Brij Bebari Lai himself. On the whole, therefore, I am of 
opinion, that, though the present case is one very near the 
boundary line, it may fairly be said that the provision of the 
reasonable expenses for Musammat Genda Bibi’s marriage was 
at the time when the loan in question was taken, a matter of 
necessity for her minor brother. 

I would therefore, accept this appeal, set aside the decree 
of the lower appellate court and restore that of the court of 
first instance. 

Stanley, C. J. — I also am of opinion that the plaintiff is 
entitled to recover out of the ancestral property in the hands 
of the defendant the amount of the money advanced by Salig 
Bam, as also the value of the goods supplied by him for the 
marriage of the defendant’s sister, Musammat Genda Bibi. 
At the time of her marriage Genda Bibi was of marriageable 
age and it would have been a disgrace to the family if she 

had not been married. At the time of her marriage the joint 

family consisted of Brij Behai i, the defendant Ajudhia Prasad 
and their sister, Genda Bibi. Musammat Sumitra, the mother 
of these three persons, had been the certificated guardian of 
Brij Behari and Ajudhia Prasad, but she died before the 

marriage of Genda Bibi. Brij Behari was the elder of the 

two brothers, and he managed the affairs of the family after the 
death of Musammat Sumitra. The moneys and goods supplied 
by Salig Bam were entered in the account books of the family, 
and it has been fuund that the sum of Bs. 566-7-9 was 
provided by Salig Bam for the marriage expenses. The court 
of first instance gave a decree for this amount with interest, 
but upon appeal the learned Judge of the Court of Small Causes 
at CJawnpore set aside the decree of the court of first instance and 
dismissed the plaintiff’s suit on the ground that the money 
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advanced by Salig Ram amounted to a simple loan to Brij 
Behan and that inasmuch as Brij Behari was a minor at the 
time of the loan the transaction was void ab initio and not 
enforceable. 

It is admitted that bo^i Brij Behari and Ajudhia Prasad 
were, according to the Hindu law, under a legal obligation to 
provide for the marriage ex, ea-es of their sister. The money 
was really advanced to b^t-> brothers tin ought the elder brother 
to enable them to discharge a legal liability. It is clear on 
the authorities that the reasonable expenses of a sister ? s mar- 


riage are chargeable on the family property in the hands of 
brothers in the same way as the cost of her maintenance, 
[See West and Bubler, 754 ; Mayne’s Hindu Law, 6fch edition 
p. 450, and Tulsha v. Gopnl Uni (1)]. The right to such 
maintenance and expenses does not rest on contract. The 
liability is created by Hindu law and arises out of the jural 
relation of the members of the Hindu family. In Vaikuntam 
Ammangar v. Kallapiran Ayyangnr (2) it was held that where 
an uncle had improperly refused to perform the marriage 
ceremony of his niece, the daughter of his undivided brother, 
deceased, the widow of the latter having borrowed money for 
the purpose and performed the ceremony, was entitled to 
recover the amount expended on the marriage from the uncle. 
It seems to me that according to Hindu law Salig Ram, having 
made the advances, whether they were made to his cousins, 
Brij Behari and Ajudhia Prasad, who were under a legal 
obligation to bear the expenses of their sister’s marriage, or 
to Brij Behari as managing member or head of the family, his 
legal representative is now entitled to recover the advances so 
made out of the family property in the hands of the defendant. 
It is not suggested, I may add, that the expenses of the marriage 
were ocher than reasonable 


From another point of view also it seems to me that the 
plaintiff appellant is entit T ed to succeed in his appeal. Under 
section OS of the Indian Contract Act if a person incapable 
of entering into a contract or any one whom he is legally 
bound to support, is supplied by another person with necessaries 


(1) (1884) I, L. R., 6 AU., 632 (2) (1900) X. L. R., 23 Had., 612. 
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suited to his condition in life, the person who has fur- 
nished such supplies j\ entitled to be reimbursed from the 
property of such incapable person. Brij Behari and Ajudhia 
Prasad were under a legal obligation not merely to maintain 
their sister, but also to provide for the expenses of her 
marriage, and being under age were incapable of entering into 
a contract. It was as much obligatory upon them to provide 
for the expenses of their sister’s marriage as it is obligatory 
upon a lunatic to supply his wife and children with necessaries 
suitable to their condition in life- If a party supply the v r ife 
and children of a lunatic with such necessaries, he is entitled, 
under the illustration appended to section 6S ? to be reimbuised 
from the lunatic^ property. So here, as it appears to me, 
Salig Ram having supplied Brij Behari and Ajudhia Piasad 
with what was requisite for the marriage of their sister is 
entitled to be reimbursed out of the family property. The 
term u necessaries 7} is comprehensive and is not confined 
to necessaries for the person of the infant himself, but may 
extend to necessary things provided for other members of 
his family. It would have been open to Musammat Genda to 
institute a suit to have her marriage expenses provided out 
of the family estate. Such a suit would have involved the 
defendant and his brother in unnecessary costs. This has been 
avoided. In the case of Sham Gharon Mai v. Ghowdhry Bebya 
Singh (1) it was held by Ghosh and Gordon, JJ., that money 
supplied to a minor to provide for his defence in criminal 
proceedings pending against him on a charge of dacoity and 
used by him for that purpose, must be taken to have been 
advanced for necessaries within the meaning of section 68 of 
the Indian Contract Act. The learned Judges in their judge- 
ment say that ei the liberty of the minor being at stake we 
think the money should be taken to have been borrowed for 
necessaries.” In Chappie v. Cooper (2) it was held that an 
infant widow was bound by her contract for the furnishing 
of the funeral of her husband who had left no assets. Al- 
derson, B., in his judgement in that case quoted the following 
words of Lord Bacon : — “ If a man under the years of 21 

(X) (1894) I, L. R., 21 Oak., 872, (2) (1844) 13 M, and W„ 252, 
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contract for the nursing of his lawful child, this contract is 
good and shall not be avoided by infancy and no more than 
if he had contracted for hie own aliments or education.” 
Lord Bacon treated a contract for necessaries to an infant’s wife 
and lawful children as an illustration of the maxim persona, 
conjuncta cequiparatur mteresse proproo : Alderson, B., in his 
judgement, points out that decent Christian burial was a part 
of a man’s oun rights and might be classed as a personal 
advantage and reasonably necessary to Inm^ and then he draws 
the conclusion t! at if this be s^, the decent Christian burial of a 
man’s wife and lawful children who are personal conjunctce 
with him, is also a personal advantage and reasonably necessary 
to him and the rale of law applies that he may make a binding 
contract for it. According to Lord Bacon (( the Law hath so 
much respect for nature and conjunction of blood that in divers 
cases it compares and matches nearness of blood with considera- 
tion of profit and interest and m some cases allows of it more 
strongly.” The same principle is recognised by Hindu law. A 
marked feature of the law' governing the joiat Hindu family 
is the respect and consideration shown to female members of 
the family. The head of the family is bound to supply mainten- 
ance and marriage expenses for the daughters of the family, and 
money advanced to him for such an object may reasonably, I 
I think, be regarded as money supplied for necessaries within 
the meaning of section 68. From either point of view, there- 
fore, from w hich the question before us may be regarded, the 
defendant is, in my opinion, liable to discharge the debt con- 
tracted for the marriage expenses of his sister. I would, there- 
fore, allow the appeal, set aside the decree of the lower appel- 
late court aud restore the decree of the court of first instance 
with costs in all courts. 

Banerji, J : — I agree with the learned Chief Justice and 
have nothing to add. 

By ihe Court : — The order of the Court is that the appeal 
be allowed, the deeiee of the lower appellate courbset aside and 
the decree of the court of first instance xestored with costs in all 
courts. 


Appeal decreed . 
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RE VISIONAL CIVIL. 


Before Mr Justice Sir George Knox and Mr. Justice Karamat Kusam. 
BISMILLA BBG-AM (Applicant) r. TA WAS SUL HUSAIN (Opposite pasty).* 
Act Mo. VII of 18S9 (Succession Certificate ActJ, sections 4 and 7 — Certifi- 
cate not to be given for collection of part only of a debt —Muhammadan 
law — Bower* 

Meld that no certificate could be granted to one of the heirs of a Muhamma- 
dan lady, who-hai died leaving a lower debt unrealized, for collection merely of 
a part of the dower debt of the deceased. Muhammad AH Khan v. Butian Bibi, 
(I) followed. Albar Khanv. BiUcisira Begam (2) referred to. 

The facts of this ca?e were as follows : — 

Xiaz Barm Begatn was married to Tawassul Husain. The 
do wer fixed was Rs. 57,000 and was deferred. Xiaz Barm Begam 
died on cue Sth of Xovember, 3 903, leaving as heirs her husband, 
her mother, and her unclo’s son. The mother was entitled to 
Rs. 17,000 out of the dower money. She relinquished (orally) 
her claim to that amount except to Rs. 800 out of the total. 
Having abandoned her claim to Rs. 16,200, she applied for a 
succession certificate for Rs. 800. Tawassul Husain, the husband 
of the deceased, objected to the application on several grounds, 
inter alia that the applicant could not obtain a succession 
certificate of a part of the debt only. The Munsif granted the 
certificate, holding that she was applying for that part of the 
dower which alone was her share and which she had every right 
to claim. The District Judge reversed the order of the Munsif. 
The petitioner applied to the High Court for revision of the 
Judge's Older. 

Dr. Tej Bahadur Sapru , for the applicant, contended that 
the District Judge acted illegally in refusing to grant the succession 
certificate. There was nothing in law to prevent an heir from 
recovering a share of the debt due to the deceased. There was 
no definition of c< debt in the Succession Certificate Act. The 
rulings in Muhammad Ali Khan v. Piottan Bibi (1) and Akbar 
Khan v. Bdkisara Begam (2) did not apply. The debt due 
from a husband to his wife was a single deb,t, and after her 
death it was split up into three different debts and the shares 
of the three heirs were defined, and what one heir could claim 


1910 

Febrnarjf 7 . 


* Civil Revision. No. G2 of 1909. 
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44 



THE INDIAN LAW RE POETS, [VOL. XXXlI. 


1910 


Bismilljl 
Beg am 
•o. 

Tawassue 

Husain. 


OOP 
DO O 

the other could not. A petitioner for a certificate could 
apply for his share of the debt only, and if he could apply 
for so much as would come into his hands why should not he 
apply for a part only of the sum that he could legitimately 
claim? The two cases referred to are authority for the conten- 
tion that a part of a debt could be claimed. The reason for dis- 
allowing an application for part of a debt v as based on a desire for 
limitation of actions. But the ca-e was diffeient where a person 
claimed a portion of his share of the debt and abandoned the 
rest— it was not that he postponed the claim for the recovery of 
the balance. 

There was in this case a single contract originally, but by 
operation of the Muhammadan law a wife’s dower became 
divisible among Tier heirs. 

Maulvi Muhammad Ishaq , for the opposite party, was not 
called upon to reply. 

Knox and Karamat Husain, JJ. — This application for 
revision is an application by a lady, who as mother-in-law of a 
Muhammadan gentleman sets forth that she is entitled tolls. 17,000 
out of a d-V ar-p. to Rs, 51,000 due by that gentleman to his 
wife Coming to the court the lady says that she gives up her 
claim to the whole of the 1 7,000 rupees with the exception of Rs. 800 
on the ground that she has noli 9 pe of receiving more than Rs. 800 
from the estate of the lady to whom the dower debt is due. The 
lower appellate court refused to grant her the certificate that she 
asked for under section 7 of Act VII of 1SS9, and m support of 
its lefusal refers in its judgment to the case of Alchctr Khan y. 
Bilkisara Begam (1). The learned Judges who decided the last 
named case held that they w r ere bound to follow the ruling 
laid down in Muhammad All Khan v. Puttan Bibi (2). In 
that case a Muhammadan lady, who was entitled to something 
more than eleven lakhs of rupees as her dower, died, and the 
father of the deceased lady brought a suit against the hus- 
band of the deceased lady to recover the share which he took 
by inheritance in the dower debt. He applied for a certificate 
entitling him to collect debts, not to the amount of eleven lakhs 
of rupees , but to the amount of one lakh fifty thousand rupees, 

(1) Weekly Notes, 1901, p. 125, (2) (1895) L L. R„ 19] AIL, 129. 
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the father's share in that* dco„. Tu; Judge bef<ue whom die 
application came declined to grant her the certificate unless 
the applicant paid the two per cent, duty on fcne whole debt, 
namely, the debt of eleven lakhs of rupees. His refusal wa*s 
supported by this Court, and the learned Judges before whom 
the appeal came observed that there had been a uniform series of 
decisions in this Court, according to which a certificate cannot be 
granted to collect a part only of a debt. We have been referred 
to no case breaking this uniformity of decisions, with the excep- 
tion of one case, Akbar Khan v. Bilhisara Begam This case 
ha3 not been reported in the authorized law reports, and 
we say no more about is than this than the learned Judge 2 , 
while professing, and one of them with diffidence, to follow the 
precedent of Muhammad AU Khan v. Puttan Bibi , seem, in 
the conclusion at which they arrived, to have overlooked the real 
point decided in Muhammad Ali Khan v. Puttan Bibi We 
are not prepared to decide otherwise than this Court decided in 
the case of Muhammad Ali Khan v. Puttan Bibi Hard cases 
may arise if parties elect to make applications under the Succession 
Certificate Act, and this case may he one of such hard cases. 
But in most, if not in all of them, the difficulty can be avoided, 
it appears to us, by proceedings taken under the Probate and 
Administration Act. We reject the petition with costs. 

Petition rejected . 

APPELLATE CIVIL. 


Before Mr. Justice 'Richards and Mr. Justice Tudball. 

MOHAR SINGH ahd othebs (Defendants) v. HEP SINGH (Plaintiff).* 
Hindu law— Will -^Validity cf bequest to complete a temple and mstal an idol . 

Meld that a bequest to complete the building of a temple which had been 
commenced by the testator and to mstal and maintain an idol therein is a valid 
bequest under the Hindu Law. Bhupati Kath Smrititirtha , v. Ram Lai Moitra , 
(1) followed. 

This was an appeal arising out of an application for probate of 
the will of one Umrao Singh, the material portion of which is 
set forth in the judgment of the Court. The application wa? 
opposed by the widows of the testator, as also by one Het Singh, 

•First Appeal No. *255 of 1908 from a decree of Jagal Narain, Additional 
Subordinate Judge of Abgurh, dated the 30th of June 1008. 

(1) (1909) 14 C. W. N., 18. 
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his half-brother. Probate was, how ever, gianted. Het Singh, then 
brought the piesent suit for cancellation of the will. His claim 
was decreed by the additional Subordinate Judge of Aligaih. 
The defendants thereupon appealed tj the High Court. 

Eabu GircVatri Lai Ag irwtda^ for ttie a[ [jellants, cited Bhupcit i 
Rath SrardtUrtha v. Ram Lai Moitra (I). 

Pandit Mohan Lai Sandal , for the respondent, cited Ghose’s 
Hindu Law, page* 757 and 759, 'Nogendrci N and mi Dassi v. 
Bcaoy Krishna Deb (2) and Rjjomoyee Dassee v. TroylvJcho 
Mohiney Dassee {3). 

Richards and Ttjdball, JJ. — The facts out of which this 
appeal arises aie very simple. One Umrao Singh made a will to 
the following effect: — 

£t I have attained the age of CO years, but I am childless. I am in a sound 
state of body and mind. The temple vvlnch I am building is only half built. 
It is my intention to instal an idol of Sri Radha Kishanj i in it. I have 
despaired of my life, and hence I vail that the zammdari property m 
path Kanni, holding Mo. 5, rnauza Kunurgaon, pargana Sadabad, be devoted 
to the completion of the temple and to rag bhog and other expenses, 
Musammat Sobha Kunwar and Gan Kumtar, my wives, and Mohar Singh 
and Girwar Singh, whom I hate brought up from infancy, shall be the super- 
intendents And the remainder of my property which is m mauza Knkur- 
gaon, Gan, Air am, pargana Sadabad, distnct Muttra, and Chandpur hamlet 
of Gopi, paigana Aniabad, district Aligarh, shall, after the death of the Musara- 
mats, be applied m defraying the rag bhvg and other expenses of Sri Thakurji 
Maharaj Mohar Singh and Gmvar Singh shall be the superintendents of 
this temple and they shall be at liberty either to do the management themselves 
or get it done by others. The entire property shall stand in the name of Sri 
Thakur Radha Kishanji Mahara] and the superintendents shall have no 
power to sell or mortgage it. Mohar Singh shall realize the outstanding debts due 
to me and therefrom pay my creditors. The balance he shall spend on the 
temple. If the above-mentioned persons do any thing against the temple, one or 
two or all of them shall be removed from tbeir othce. Bohre Sri Ram, resident 
of Jaunpur, Thakur Anand Singh, resident of Bhakulara, and Lala Radha Raman, 
resident of kasba Adm, shall have power either unanimously or by majority of 
votes to replace the said superintendents by others. As regards my three houses, 
the one in v, hich the Musammats live shall contmue to he occupied by them till 
their death, when it shall devolve upon Mohar Singh and Girwar Singh. The 
second home, whose entrance is towards the west, shall be occupied by Mohar 
Singh, Ac.” 

The appellants applied for probate of this will. This appli- 
cation was opposed by the widows of the testator as also by Het 

(1) (lUO'Jj 14 C W. N . IS. (4 (1£02; I. L B , 30 Calc., 521. 

(3) (1001) I. L. E., 20 Calc., 260. 
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Singh, respondent, who is a half-brother of Umrao. Probate, 
however, was granted. Besides, in the present case there has 
been a finding in favour of the will. The only question which 
now arises is whether or not the bequest of the testator of his 
property to the trustee for the purpose of completing the building 
of the temple and the subsequent installation and maintenance 
of the idol is valid. The only argument against its validity is 
based on the ground that at the time of the will and the * testator's 
death the idol was not in existence and that, therefore, the gift 
to a non-existent person was void under the Hindu Law. The 
doctrine that such a gift was void for some time found favour in 
the Calcutta High Court, extending as it did the decision of their 
Lordships of the Privy Council in Ganendro Mohun Tagore v. 
Juttendro Mohun Tagore (1) to gifts to unconsecrated idols. 
The question recently came before the Calcutta High Court in 
the case of Bhupati Nath Smrititirtha v. Bam Lai Moitra (2). 
In principle the will in that case is identical with the will in the 
present case. The question as to the validity of the gift was 
refened to a Pull Bench consisting of Jenkins, C. J,, and 
Stevens, Mookerjee, Coxe and Chatterji, JJ. The Court were 
unanimous in holding that the principle laid down in Tagore v. 
Tagore did not apply to gifts like the present, and that the bequest 
*was a valid gift. We agree with the decision of the Calcutta 
Full Bench and we think it unnecessary, having regard to the 
lengthy judgement deliveied by the Calcutta Judges, to merely 
repeat their reasons. The remit is that we allow the appeal, set 
aside the decree of the court below, and dismiss the plaintiff's 
claim. We direct each party to albide his own costs in all courts. 

Appeal allowed . 

{ 1 ) (1874) L. R., 1 L A., 387 ;9B.L. R., 377. (2) (1909) 14 C. W. N., 18. 
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APPELLATE CIVIL. 

Before Mr. Justice S>.r Gejrje Kaox and Mr . Justice Riggott . 

RAJ ST ARAIN RAI (Plaintiff) v. DUNIA PANDE and others 
< Defend ants).* 

Bre-empUr.i — Sud **$ii*uird af 4 er decree y in favocr cf ether $re-emgtors~~ 
Plat.Aijf nz garig to former sn t$—Suii na untamable. 

Meld tha- where a x^-emptor having a supenor right of pre-emption brings 
ins suit withm hnn.a.xn, the fact that decrees have been made m favour of other 
pre-emptors, the plamiift not being a party to the suits m which such decrees 
were passed, Vv'ili be no obstacle to the success of the suit 

Aldur Razzac[ v Mumtaz ITusain (1) distinguished. Serb Mai V. Muham 
Singh (2), Allalidad Khan v. Abdul Salcim (3) and Muhammad ZatifY. Gobind 
Singh (4) referred to 

The fae>- of bins case werea° follows 

The property in suit; originally belonged to Baldeo Pande and 
Ram Lochau Pande, who sold it on the 2Cbh of December, 1906, to 
Musammat Marti and others. One Duma Pande brought a suit 
to pre empt the propet by in the court of the Subordinate Judge of 
Ghazipur. That court gave the plaintiff a decree on the 29th 
November, 1907, to pre-empt 1/14 of the propeity only on pay- 
ment of 1/14 of the purchase money. 

Mahadeo Rai and others instituted another suit to pre-empt 
the same property on the 29th of October, 1907, in the court of 
the Munsif. On the 14:h of December, 1907, this plaint was 
returned by the Munsif for presentation to the court of the Sub- 
ordinate Judge, which was done on the 16th, and on the 23rd of 
December, 1907, these plaintiffs got a decree for 13/14 of the 
property. 

On the 17th of December, 1907, Raj Naram Rai, appellant in 
this second appeal, brought a suit m the court of the Munsif to 
pre-empt the same property. The suit was decreed, as it was 
found that he had prefeieutial rights over Dunia Pande and 
Mahadeo Rai and others, and he was no party to the first two 
suits. The defendants, Duma Pande and others, appealed to 


340 

1910 

j February 8. 


♦Second Appeal No. 093 of 190S from a decree of Sri Lai, District Judge of 
Ghazipur, dated the 25th of July 1908, reversing a decree of Preonatk Ghose, 
Officiating Munsif of Muhammadabad, dated the 7th of April 1908. 

(1) (1903) I. L. R., 25 All , 334. (3) S. A. No. 724 of 1906, decided 

April 12th, 1907. 

(2) (1897) I. L. R , 20 All., 100. (4) (1883) I. L. R, 5 All., 382. 
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the Dbtrhi Judg*\ u ho allowed their appeals, i dying on Abiv r 1910 
Mazzaq v. Mwntaz Hn^ain il), and divulged plaintiff's mi/ Mp Eju haja^ 

costs. B 

Kaj Narain Rai appeaie 1 to the High Court. * B uiruT 

Mun-hi GovlnA Prasad, for the appellant, contended that his lAat3C * 
client not being a party to the former suits was not bound by 
their decision, and relied on Kamia Ft t sad v. Mohan Bhagat (2) 
and on the judgment cf Mahaioqd, J., in Gohind Dayal v. 

Inayaiullah (3). 

Mr. 3/. L. Ag trwaht, Eabu Sofa? Fra bad Ghosh and Babu 
Btilram Chandra M uJcer j l for the respondent relied on Ahdvr 
Razzaq v. Mu mioz Has aiv (1), Lh that Husain v. Rashid-nd - 
din, (4) and Intfcar Husain v. Jutaaa Prasad (5). 

Knox and Piggott, JJ. — These are two connected appeals 
arising out of a suit for pre-emption. There are four distinct par- 
ties concerned. The first two defendants are the vendors, and they 
have sold a certain share in a mahal to defendants Nob. 3, 4 and 
5 who are strangers. The defendant No. 6 (Dina or Dunia 
Pande) and defendants Nos. 7 to 19 (Mahadeo Rai and others) 
are rival pre-emptors. The sale by the vendors to the vendees 
took place on December 20th, 1906, the consideration stated in 
the deed of sale being Rs. 1,500. On October 2lst ; 1907, Dina (or 
Dunia) filed a suit for pre-emption in the court of the Subor- 
dinate Judge A Ghazipur, and on November 29th, 1907, that court 
gave him a decree for pre-emption in respect of I/14th of the 
property concerned. The second set of pre-emptors, Mabadeo 
Rai and others, filed their suit in the court of the Munsif of 
Muhammadabad on October 29th, 1907. Their plaint was returned 
to them on December 1 4th, 190/, for presentation in the court 
of the Subordinate Judge. It was presented accordingly on 
December 16th, 1907, and the claim of Mabadeo Rai and others 
decreed in respect of the remaining 13/14ths of the property sold 
on December 23rd, 1907. The plaintiffs in both these suits 
accepted the sale consideration as being Rs. 1,500, according to 
the specification in the sale-deed. 1 he present suit was brought 
on December 17th, 1907, in the court of the Munsif of 


m (1903) 1. 1*. B., 25 All., 334. (3) (1885) X. L. R., 7 All., 775, 860 

W) (19 09) 6 A. L. j., 966. { 4 ) (1906) 3 A. L. J., 794. 

K t K > (5) (1904) 1 A. Xj. J., 247. 
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Muhammad abad. It was expressly pleaded that the sale consi- 
deration specified in the sale-deed of December 20th, ] 906, was 
fictitious, the correct amount being estimated at Es. 400 only. The 
defendants Nos. 6 to 19 were impleaded as rival pre-emu tors, 
but the plaintiff slated his cause of action as having arisen on Decem- 
ber 20th, 1906, and also on November 2Srh, 1907, the date of the 
decree in favour cf Dunia Pande. The present plaintiff was not 
a party to either of the previous suits. The learned Munsif held 
that m view’ of the plea regarding the actual amount of the con- 
sideration, he had jurisdiction to entertain the suit ; he found 
that the present plaintiff had, under the terms of the wajib-ul-arz 
a superior pre-empiive right to any of the defendants Nos. 6 to 
19. He held that the plaintiff's right could not be affected by the 
result of either of the previous suits, to which he was not a party. 
Finally he found the actual sale consideration to have been Rs. 800, 
and he gave the plaintiff a decree accordingly. The defendants' 
Nos. 7 to 19 submitted to this decree, but separate appeals were 
filed in the court of the District Judge of Ghazipur by the defend- 
ants vendees and by the rival pre-emptor Dina (or Dunia), 
defendant No. 6. The learned District Judge held that no decree 
for pie-emption could be passed in favour of the present plaintiff 
after the dates of the two decrees in favour of the two rival sets 
of pre-emptors. He accordingly, without deciding any of the 
other points in issue, accepted the appeals and dismissed the plain- 
tiffs suit. The latter come 3 to this Court in second appeal, and is 
virtually opposed by the defendant No. 6 (Dunia) only. The 
defendants Nos. 7 to 19 and the defendants vendors have not 
appeared at all in this Cojirc, while the defendants vendees appear- 
ed only to plead that they ought to be exempted from all costs. 

The decision of the learned District Judge rests entirely on 
the ruling of this Cour: in Abdur Razzah v. Mumtaz Husain and 
others (1). Now in that case it is clear that what the learned 
Judges of thh Court held to be the “ insuperable difficulty in the 
way of the plaintiff" was that he had oeen a pait-y to the previous 
suit for pre emotion, and might have sought his remedy by way of 
appeal from the previous decree. It is true they went on to add 
that they could find no authodty for the proposition that a right 


(1) (1903) I. U R., 25 All., 834. 
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of pre-emption arises upon the transfer of pr^puty by vi * u*^ of a 
decree in a Fuit for pre-emption; but we arc not realU coneernel 
in the present case with the tiutii or otherwise of ibis proposition. 
The suit is really based on the original transfer by voluntary sale, 
and is brought within the prescribed period of limitation from the 
date of the same. We were referred in the coarse of argument to 
sundry other rulings, none of which appear strictly relevant to the 
point now in issue. For instance, in Sirh Mai v. E ukam, Singh 
(1) it was held that a re-sale by a stranger to a co-sfcarer having 
equal rights with the party seeking pre-emption would extinguish 
the said party's right; but in the present ease, apart from the 
broad distinction between a re-sals an 1 the substitution of a new 
purchaser for the original vendee under a decree fur pre-emption, 
the whole point of the plaintiff appellant’s claim is that he has a 
right of pre-emption superior to that of any of the rival pre-empt- 
ors. We were referred also to an unpublished decision of this 
Court in Allahdad Khcon v. Munshi Abdul Hakim (2), in which 
It was held in effect that, when there has been a re-sale by the 
original vendee before any suit for pre-emption had been insti- 
tuted, a person seeking to enforce a right of pre-emption must 
claim to pre-empt both sale*. It is clear, however, that a right 
of pre-emption is not a right of re-purchase but a right of substi- 
tution for the original vendee — vide I. L, H., 7 AIL, 775. There 
has not been under the decrees in favour of the rival pre-emptors 
any fresh transfer in their favour : they have been put in the places 
of the original vendees. Those vendees acquired by their purchase 
a valid title; but one subject to the exercise of the right of pre-emp- 
tion by any person possessed of such right. The defendants Nos, 
6 to 19 have stepped into the shoes of these vendees ; and if the 
plaintiff in fact has a right of pre-emption superior to theirs, and 
claims to exercise it within the period of limitation allowed by 
the law from the date of the original sale, there seems no reason 
for holding that his right has been extinguished by the fact that 
decrees have been passed in favour of these defendants in two 
suits to which the plaintiff was not a party. In an older case in 
this Court, Muhammad Latif v. Qobind Singh (3), a suit very 

(I) (1897) I. L. B., 20 AH., 100. (2) (1883) I. L. R„ 5 All., 382. 

(3) S. A. No. 724 of 1906, decided on April 15th, 1907. 
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similar to the present was allowed to succeed. The actual decision 
as reported is upon a different point, but the fact thafa pre-emption 
decree in virtue of which certain poisons had stepped into 
the places of the original vendees would not bar a subsequent suit 
for pre-emption on the original sale was taken for gi anted. It 
was slrODgly urged upon us in argument on behalf of Dunia 
Panel e that the plaintiff had no cause of action against this defend- 
ant except upon the latter decree of November 29th, 1907. In 
any case tbN argument dees not apply to the defendants N 03 . 7 to 
19 who had not obtained any dec.ee at all at the time when the 
present suit was filed. The v ay in which these defendants got 
their suit in the coutt of the Suboidinate Judge rushed through 
is certainly peculiar and suggestive of collusion, and, as we have 
ali eady pointed out, they have submitted to the decree of the 
Muusif’s court in the present ca s e and have put in no appearance 
in thi-5 Court. The ausvver, however, to the argument on behalf 
of the defendant respondent Dunia, seems to lie in the fact that 
he was really impleaded along with defendants Nos. 7 to 19 
simply as a rival pre-emptor. The plaintiff had a cause of action 
as against all the defendants Nos. 6 to 19 from the date when 
they formally set up their respective claims to pre-emption regard- 
ing the sale-deed of December 20fch, 190b, by filing suits to that 
effect The point may not have been taken with sufficient clear- 
ness in the plaint ; but this can fcaidly be said to affect the plain- 
tiff s right to succeed. 

We, therefore, accept these appeals, set aside the deciees of 
the bwer appellate court, and remand the suit to that court for 
disposal under the provisijns of orler XLI, mle 23 of the Civil 
Procedure Code of 190S As regards costs. we think it proper to 
order that Duma (or Dina) shall pay the costs of the plaintiff 
appellant in this Court, and that the defendants vendees bear 
their own co-is. 


Apptul decreed a nd cause remanded. 
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PRIVY COUNCIL. 

GHAZANFAR ALT KHAN (Pla^tipp)”^ KANIZ FATIMA and another 

(Defendants). 

[On appeal from the court of the Judicial Commissioner of Oudh at Lucknow.] 
Muhammadan law — Marriage— Absence of direct evidence of marriage — Pj*e« 
sumption of marriage— Long cohabitation— Effect on such presumption of 
alleged wife having been a prostitute when brought to alleged husband's 
house — Acknowledgement of woman as wife — Marriages of daughters to 
respectable men . 

In this case the appellant’s success depended on his proving his status as the 
legitimate son of his parents. 

j Held by the Judicial Committee (upholding the decision of the Judicial 
Commissioner’s Court) that there was no evidence of marriage between them, 
and the presumption of marriage which might have arisen from their prolonged 
cohabitation did not apply because the mother before she was brought to the 
father’s house was admittedly a prostitute. 

Instances of alleged acknowledgement by the father of the mother as his wife, 
and the fact that two of the appellant’s sisters, who were in the same case as to 
their legitimacy as he was, were married to respectable men with due formalities, 
were held, under the circumstances, insufficient to affect the question favourably 
for the appellant. 

“Appeal from a judgement and decree (23rd July, 1906) of the 
Court of the Judicial Commissioner of Oudh, which reversed a 
decree (3rd August, 1905) of the Subordinate Judge of SItapur, 
and dismissed the appellant’s suit. 

The suit was brought against the respondents for lie posses- 
sion of an 8-anna share of a village named Bamhhaarf, winch, 
with other immovable property, had belonged to his father 
Muzaffar Ali Khan, who died on 8fch April, 1890, leaving him 
surviving a brother Nasir Ali Khan, Zohra Bibi his widow, who 
was childless, Phundan who claimed to be his second wife, and 
the plaintiff (appellant) a son and five daughters bom to him of 
Phundan. On his father’s death the plaintiff eventually obtain- 
ed possession of the rest of the property, but his uncle Nasir Ali 
m mn took possession of the 8-anna share of Bambhauri, and in 
June, 1890, mutation of names was made in his favour by the 
revenue court in respect of that share. Nasir Ali Khan died in 
September, 1900, leaving a daughter named KubraBibi, to whom, 
as alleged by the defendant, he had made a of all his 

Present Lord Maceaghten, Lord Collies, Sir &&&&* 

Mr. Au. 
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prone rfy including the 8-anna share of the village in suit, 
Kubt a Bibi died in February, 1901, leaving a daughter named 
Kamz Fatima, who married one Raza Husain, and they weie 
the defendants in the suit, which was brought on 12th March, 
1902. 

The mam defence was that the \ lain tiff was not legitimate, 
and that raised the only issue for decision m this appeal. 

The Subordinate Judge on that issue said — 

“ I am clear that Musammat Phundan was a public prostitute. I cannot 
beheve for a moment that a man of the position and means of Muzaifar All IChan 
finding himself childless from his hradan wedded wife Zohia, took it into his 
head to propose to a prostitute or the daughter of a piostitute or a pimp hoping 
by the alliance to beget children It is m this country proverbial that prostitutes 
are averse to beget children as it hinders their nasty avocation. There is nothing 
on record to show that Ghaudhri Huzaffar All, Khanzada, was reduced to such a 
state as far as his personality, ago, health and means were concerned, rhat no 
khanzada or other gentleman m the country would have offered him his daughter 
or sister for a wife. The strongest presumption is that he saw her dancing 
somewhere, became enamoured of her and took her for his concubine or wife. 
Now the only thing to be seen is whether it was in the capacity of a concubine 
or that of a wife that he took her. I am inclined to believe that it was in. the 
capacity of a wife that he took her.” 

He therefore held that the plaintiff was the legitimaie sou of 
MuzaSar Ali Khan, and made a decree in his favour. 

The case on appeal to the Couit of the Judicial Commissioner 
came before Mr. E. Chamier (Officiating Judicial Commis- 
sioner) and Mr. L. G. Evans (First Additional Judicial Commis- 
sioner) whose judgement as to the plaintiff’s legitimacy, after 
citing the passage from the Subordinate Judge’s judgement given 
above, continued : — 

“ The learned Subordinate J udge then goes on to say that MuzaSar Ali 
Khan took her as his wife because it is found that she consented to the seclusion 
of the par da and that there is evidence of certain witnesses that Muzaifar Ali 
Khan admitted that Phundan was his wife and on one occasion on the 26th 
April, 1883, MuzaSar Ali Khan deposed in a court that he had a second wife who 
came from a family of prostitutes and he could have alluded to no one else except 
Musammat Phundan. He has also found that two of the daughters were married 
mto respectable families, and it must, therefore, he presumed that MuzaSar 
Ah Khan considered them to be his legitimate daughters. 

“ The learned pleader for the defendants has contended that although there 
is a general presumption in favour of legitimacy amongst respectable people, yet 
as it is admitted that Musammat Phundan was m the first instance a prostitute, 
there is no presumption that the cohabitation between Muafiar Ali Man and 
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Mu**mm*t Phandan was preceded by any legal union, and in support ol this 
contention he Km c.tel the case of Jarintjol JR u tool v, JEfottJnef JBegam (1), He 
has alio contended that when Muai . flir Ah Khan gave evidence in 1383 he was 
obliged, when Questions! about this second woman, to say that she was his wife 
because he would be ashamed to say in open court that he was keeping 
a prostitute together with his wife, and, secondly, because his evidence 
would have been useless for the object with which he was called 
unless he had declared that Musammat Phundan was his wife. It is also con- 
tended that there is ample evidence to show that Musammat Phundan continued 
to carry on her profession as a dancmg g.rl long after 1870, the year during 
which it is alleged that the marriage took place. The evidence of the witnesses 
called to prove that Musammat Phundan continued to dance at marriages and 
other ceremonies after 1370 does not impress me m the least, but there is one 
important fact wh ch throws great doubt on the alleged marriage in 1870. 
When the case was instituted early in 1902 the pleader for the plaintiff 
alleged that the marriage had taken place about 20 years before, that is, about 
1882. This date was put back to 1870 by a statement subsequently made in 
December 1902. If any marriage had really been celebrated in 1870, is it possible 
that Musammat Phundan or any of her friends had no knowledge of the exact 
date and could not fix it accurately at once when the cases were called on for 
hearing ? I refer also to the evidence of Daryao Lai, witness Ho. 16, for the de- 
fendants, who was in the employ of Muzafiar Ali Khan for 38 years. He says the 
eldest daughter was born in 1876, the second in 1877, the third m 1879, the 
fourth, fifth and sixth in rapd succession annually probably up to 1882. 
The plaintiff Ghazanfar Ali appears to have been born some years later 
probably 1883 or 1833. Now to my mni it is extremely improbable 
that, if regular cohabitation had commenced between Musammat Phun- 
dan anl AU Khan m 1370 after the alleged marriage, there 

would have been no issue of this marriage until 1876. Evidently Musammat 
Phundan was a young woman then who would, in the ordinary course of nature, 
be likely to give birth to a child within a year or 15 months after cohabitation 
com traced, and my opinion therefore is that no cohabitation took place between 
Musammat Phundan and Muzafiar Ali Khan until 1875. Then Musammat 
Phundan be.ng a prostitute, Muzafiar All Khan found it an easy task to induce 
her to consent to Lve with him and afterwar Is when her children appeared in 
rapid succession and no children were born to h.s legal wife Musammat Zohra, 
Muzafiar Ali Khan considered it advisable to make the best of the existing state 
of affairs, and therefore gave out that he was married to Musammat Phundan 
and recognised her as hiB wife whenever he spoke about her. In older f o provide 
maintenance for her after his death he had an 8-anna share in Sadra^au recorded 
in her name in 1887 at a time when she had given him s,x daughters. Th s was 
evidently done as a provis on for this family. It is true that in hs petition m 
this matter he describes Musammat Phundan as * souja ajpm ’ but he does Lot 
describe her as i souja mankuha ajpni If Muzafiar All Khan had then regarued 
her as his legal wife why was it necessary to make this special arrangement ? 
Under Muhammadan Law, on his death, she would have succeeded to a share of 
(1) (1867) 11 Moo. I. A., 194. 
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one-eighth in the whole estate, a share which has never been demanded by her 
up to date. It is true that her son Ghazanfar Ali has been in possession of the 
bulk of the property since 1890 and this may account for the fact that Musammat 
Phundan has never olaimed her share a3 the legal widow of the deceased, hut it 
is a significant fact that she has never attempted since her alleged husband’s 
death to be placed m such a position that her status as his legal widow would 
be no longer a subject of controversy. 

“ The above considerations lead to the conclusion that m spite of the fact that 
there may be a presumption of legitimacy owing to the admitted fact that Muzaf- 
far Ah Khan and Musammat Phundan cohabited together as man and wife from 
about 1875 to 1890 and that Muzaffar Ali Khan had on several occasions ack- 
nowledged Musammat Phundan as his wife, yet there is absolutely no reliable 
evidence of any kind of the celebration of any legal marriage in 1870, and for 
reasons given above there is every ground for believing that cohabitation between 
MuzafEar All Khan and Musammat Phundan did not, as a matter of fact, com- 
mence before 1875. I would, therefore, decide that Ghazanfar Ali Khan is not 
proved to be the legitimate son of the deceased and his suit to recover posses- 
sion of the share m Bambhauri should have been dismissed.” 

The appeal was therefore allowed and the suit dismissed. 

On this appeal — 

Ross and jB. Dube , for the appellant, contended that the appel- 
late court in India had wrongly decided that the appellant was 
not proved to be the legitimate son of his father Muzaffar Ali 
Khan and Musammat Phundan ; and that on the evidence and 
circumstances of the case a presumption could under the Muham- 
madan Law be drawn that he was a legitimate son without actual 
or direct proof of the marriage of his parents. Such circum- 
stances were the prolonged cohabitation between them; instances 
of acknowledgement by Muzaffar Ali Khan of Musammat Bhun- 
dan as his wife ; and the fact that two of Muzaffar Ali Khan’s 
daughters also born to him of Musammat Phundan had been 
married to respectable men with all due ceremonies and might 
therefore be presumed to be his legitimate offspring. Reference 
was made to Khaja Hidayut Oollah v. Rai Jan Khanum (1 ), 
Mahomed Banker Hossain Khan v. Shurfoon Nissa Begum (2), 
Ashrufood Dowlah Ahmed Hossein Khan v. 1 Ryder Hossein 
Khan (3), Mmsumat Jariut-ool-Butool v. Hoseinee Begum (4), 
Khajoor-oonissa v. Rowshan Jekan(5 ), Mahammad Azmat Ali 

(1) (1844) 3 Moo. I. A., 295. (3) (1866) 11 Moo I. A., 94. 

(2) (i860) 8 Moo. I A., 136 (159). (4) (1867) 11 Moo. I. A., 194. 

(5) (1876) I. L. B., 2 Calc,, 184 (200) ; L, R„ 3 I. A rl 291 (311), 
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Khan v. LaZZi Begum (1) and THsc y, Sunduloonma 
Chowdhranee ( 2 ). 

Dg Oruyther, K . C., and S. 4. Kypin, for the respondents, 
contended that the appellant had entirely Jailed to prove that he 
was the legitimate son of his parents. There was no direct 
evidence of their marriage ,■ and their long cohabitation which was 
relied upon to give rise to a presumption of their marriage did 
not under the circumstances allow such a presumption to be 
raised, as Musammat Phundan had been admittedly a prostitute. 
The appellant therefore having been born out of wedlock was 
illegitimate. Reference was made to Mahomed Banker Hos- 
sain Khan v. Shurfoon Xissa Begum (3); Sir Roland Wilson's 
Mahomedan Law, 3rd El., page 1G2, paragraph 84, and 
Ashruf-ood JDowlah Ahmed Hossein Khan v. Hydtr Eossein 
Khan (4). 

There was no evidence of repute in this case except the 
marriages of Muzaffar Ali Khan's daughters, and that was insuffi- 
cient to prove the appellant's legitimacy. The decision of the 
Judicial Commissioners should be upheld for the reasons given 
in their judgement. 

Ross replied, citing Mr. Ameer Ali's Mahommedan Law, 
Volume II, page 332, and Sir Roland Wilson's Mahommedan 
Law, 3rd Ed,, page 98, paragraph 17, as to the meaning of the 
word u mkah 

1910, April 29th. The judgement of Their Lordships was 
deli^sred by Sir Arthur Wilsox : — 

This is an appeal from a judgement and decree of the Court 
of the Judicial Commissioner of Oadh, which overruled the 
decision of the Subordinate Judge of Sitapur. 

The suit out of which the appeal arises was brought by the 
present appellant in the last mentioned court to establish title to 
and recover possession of an eight-anna share in the village of 
Bambhauri, the plaintiff's claim being based upon his alleged 
right to recover the property in question as heir to his father, 
Chaudhri Muzaffar Ali Khan. About the parentage of the 
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(1) (1881) I. L. R., 8 Calc., 422 ; (3) (i860) 8 Moo. I. A., 136 (159). 

L. R., 9 L A., 8. 

(2) (1867) 11 Moo I. A„ 177. (4) (1866) 11 Moo, h A*, U (113, 114). 
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appellant there Is po dispute, and of all the questions raised in 
the case, one only remains for consideration on the present 
appeal, and that is whether the appellant is to be regarded as the 
legitimate son of his father. On this question the Subordinate 
Judge decided in the appellant's favour, but he was overruled 
by the Court of the Judicial Commissioner. 

Their Lordships aie of opinion that the learned Judges of 
that Court were right. 

It may be stated at once that the sole question is, whether on 
the evidence m the case, couple 1 with all legitimate presump- 
tions, it is shown that the appellant was born in wedlock. No 
question has been raised either in India or before Their Lord- 
ships— such has been raised in many cases — as to any possible 
legitimation by subsequent acknowledgement or treatment. 

There was no evidence of marriage between the parents of the 
appellant. 

The learned Judges fully recognised that prolonged cohabita- 
tion might give rise to a presumption of marriage, but that pre- 
sumption is not necessarily a strong one, and Their Lordships 
agree that it does not apply in the present case, for the mother 
before she was brought to the father's house was, according to the 
case ori both sides, a prostitute. 

The learned Judges next notice certain instances in which the 
deceased father is said to have acknowledged the mother as his 
wife, but the effect of such acknowledgement has been rightly 
estimated by the learned Judges. 

The next point relied upon by the appellant was that two of 
his sisters, whose legitimacy was as much open to question as his 
own, w r ere married to re-pectable men, and the marriages con- 
ducted with due formalities. This is a point worthy of considera- 
tion, but it would be easy to attribute too much weight to it 

Their Lord-hips are of opinion that the decision of the Judi- 
cial Commissioner's Court was right. They will humbly advise 
His Majesty that this appeal should be dismissed. 

The appellant will bear the cosrs. 

Appeal dismissed. 

Solicitors for the appellant : — Barrow , Rogers and Nevitt. 

Solicitors for the respondents T. L . Wilson & Go. 

J. V. W. 
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Pre*e>up twn.suxf f it~~A 4 S > Will >if 1ST* fUnlh Z s A"t j % s fl cti> n {*, 
cf antes fl) ami il* ami pfj irj as fa dr,twi4f \<>ts—Act Xu, XVII of 1S76 
(Oudb Z *d IttrPHue Art )~~ u Mthil *’ dejitnf h.i of — u Co-sharer in sub- 
division of tenure m whiih property m suit was comprised ** — H Co- sparer 
m whole mahalX 

At the summary aetrlemant of Oudh the taluq in which the property in suit 
(three villages and two pattis or parts of \ illageS) was comprised was settled 
with the father of the first reapondent as taluqdar ; bu f at the regular settlement 
in 1SG1 he came to a comprom^ w.th two other claimant* by winch he took 
half the taluq as superior proprietor, and the other half wa* aligned in equal 
shares to the other claimants, who were his relative^, m under-proprietary right, 
they paying the Government revenue piu^ 10 per ce:r, to the taluqdar and 
being jointly Lablc to hun in respect of the same as rent. One of the&e two 
died childless and his share devolved upon ike other ju?, and on the death of 
the latter both shares descended to the appellant (Ins son ) and the second res- 
pondent (his grandson). Between the.,e two m 1833 a pan it on took place 
under which the three villages and the two pattis were assigned to the second 
respondent, and a decree and mutation of names was made in accordance with 
the partition, but no separate engagement was made for payment of the Govern- 
ment revenue in respect of the property so assigned. In 1902 the second res- 
pondent sold the property m question to the first respondent, who had succeeded 
his father as taluqdar. In a suit by the appellant against the respondents claim- 
ing the right of pre-emption under section 9 of the Chidh Laws Act (XVIII of 
1876). Zffi Id (affirming the decision of the majority of the Court of the Judicial 
Commissioner) that the meaning attributed to the term “ makal ” in the judg- 
ment of the officatmg Judicial Commissioner (Mr. Chamieb), namely, 46 any 
parcel or parcels of land wh.ch ha%e been separately asaebsed to, or are held 
under a separate engagement for, the revenue, and for which a separate record of 
rights ha^ been prepared,” was the proper meaning of the word m the Oudh 
Laws Act ; and therefore, although the second respondent and the appellant may 
have been jointly liable to the drat respondent for the Government revenue plus 
mahkana as the rent of the villages and pattis assigned under the compromise 
of 1864- , they were not at the date of the sale to the first respondent co-sharers in 
any subdivision of the tenure in which the property m suit was comprised (under 
clause 1 of section 9), or m the whole mahal (under clause 2 of that section). 

fEbe appellate court in India found that the appellant and the first respon- 
dent had m equal right to pre-emption of the two pattis, and that under the 
proviso to section 9 they must draw lots to determine which of them should be 
entitled to exercise the right. This being done the right to purchase fell to the 
first respondent, and the appellant consequently lost the right to pre-empt. 

Present Lord Haonaghten, Lord Collets, Sir Abthub Wilson and 
Air. Amexb All. 
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Appeal from a judgement arid decree (Sth August 1906) of the 
court of the Judicial Commissioner of Oudh, which reversed a 
judgement and decree (I6fch January 1905) of the court of the 
Subordinate Judge of Sitapur. 

This appeal arose out of a suit for pre-emption brought by 
Ganesh Bakhsh Singh the husband of the present appellant ; and 
the question for decision on the appeal was whether the 
appellant has a right of pre-emption in regard to three villages, 
Baunabhari, Jajjour, and Mau, and to pattis or parte of villages 
named Katliwa and Himmatnagar, all of which formed pait of 
a taluqa or estate called Saiaura. 

The following pedigree makes the statement of facts and the 
relationship of the parties more intelligible: — 

THAKUR BASTI SINGH. 


Baldeo Bakhsh Smgh. Balwant Singh 

I I 

Bisheshar Bakhsfc Singh, Ganga Bakhsh Singh. 
(Childless). ' J 

Harihar Bakhsh Smgh 
(1st Respondent) 


Uman Prasad Singh. 


J 


Jang Bahadur Smgh. Beni Madho Bakhsh Smgh. Ganesh Bakhsh Smgh. 

j | (Appellant), 

Gadadhar Bakhsh Singh. Widow. since deceased, 

(2nd Respondent), now represented 

since deceased, now by his widow 

• represented by his widow, Sheoraj Kunwar. 

Sndevi Kunwar. 

The second Summary Settlement of taluqa Sarauia after the 
confiscation of proprietary rights m Oudh, was made with Ganga 
Bakhsh Singh as fcaluqdar. At the regular settlement Bisheshar 
Bakhsh Singh and Uman Prasad Singh claimed shares in the 
taluqa, and the disputes were settled by a compromise by which 
Ganga Bakhsh Smgh was to remain the taluqdar, whilst Bishe- 
shar Bakhsh Singh and Uman Prasad Singh were each to remain 
in possession of one quarter of the estate, as under-proprietors, 
paying to the taluqdar the Government revenue assessed on the 
villages comprised in their shares, and in addition 10 per cent, 
of the Government revenue. On 6th May, 1864, the Settlement 
Court made a decree in accordance with that compromise, and, 
on 14th December, 1864, allotted to each party specific villages 
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and lands to he held by them m repn* string their share-. The 
villages now in suit tell to the -inrv of I "man Pr i-a 1 Singh. On 
the death of Ganga Iktkksh Singh the fir- 1 re-pondent Haulm 
Bakhfeh Singh succeeded to Lis esta l e. Bidie-hur Bakhsh Singh 
died in 1805, and on the death of his widow in 1370, ("man 
Prasad succeeded to his property. On the death of Oman 
Prasad his two surviving sons Jang Bahadur Smgh and Ganesh 
Bakhsh Singh succeeded him* the former d whom died leaving 
him surviving a son Gadadhar Bakhsh Singh. 

Disputes then arose between Ganesh Bakhsh Singh and Gada- 
dhar Rakh-h Singh and were referred to Harikar Bakhsh Singh 
for settlement as arbitrator. He made an award, dated 8th June, 
1893, dividing the whole property of ('’nun Prasad between the 
disputants: and in that division all the villages in suit fell to 
Gadadhar Bakhsh Singh’s lot. On ISth November, 1893, the 
Deputy Commissioner of Sitapur ordered mutation of names 
to be made in accordance with the ponsesrion taken under the 
award, and on 21st March, 1895, the award was made a decree of 
court. 

On 13th September, 1902, Gadadhar Bakhsh Singh Fold the 
three villages and the two pattis to Harihar Bakhsh Singh, and, 
thereupon, on 4th September, 1903, Ganesh Bakhsh Singh 
instituted the present suit. 

The plaintiff alleged that the whole of the landed property 
in the possession of Uman Prasad constituted one entire under- 
proprietary tenure and one raahal within the meaning of the 
Oudh Laws Act (XVIII of 1876), and that notwithstanding the 
partition of 1893 he was a co-sharer writh Gadadhar Bakhsh Singh 
in the said tenure and mahal, and claimed a right to pre-empt the 
property sold. 

In defence Harihar Bakhsh Singh denied that the plaintiff 
and Gadadhar Bakhsh Singh held any portion of the property in 
suit jointly, and denied the plaintiff’s right to pre-emption on the 
ground asserted ; and alleged that even if he had such a right 
he was estopped from claiming it as he had refused to purchase 
when asked to do so. 

The only question now material is whether the plaintiff had 
the right he claimed to pre-emption of the property in suit, 

47 
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As to that the Subordinate Judge held that the three villages 
constituted under the circumstances of the case “ one mahal with- 
in the meaning of section 4 of Act III of 1901,” an Act to con- 
solidate and amend the law relating to land revenue m the 
North-Western Provinces and Oudh. “The plaintiff” therefore; 
ct being a co-sharer of the whole mahal, and a nearer relation of 
the vendor, has a preferential right to purchase under section <3 
of Act XVIII of 1S7G (The Oudh Laws Act).” As to the two 
pattis the Subordinate Julge said : — “ They are clearly sub-divi- 
sions of the same under-proprietary tenure and form one 
mahal with the rest of the property; in respect of these two 
pattis no separate record of right has been prepared, aod, in my 
opinion, the plaintiff’s pre-emptive right in these two pattis is 
unassailable.” 

From that decision Ilarihar Bakhsh Singh appealed to the 
Court of the Judicial Commissioner. That Court (Mr. W. F, 
Wells, Additional Judicial Commissioner and Mr. E. Ctiamiee, 
officiating Judicial Commissioner) differed in opinion, the former 
being in favour of dismissing the appeal and the latter for allow- 
ing it. 

Mu. Wells (after referring to the contention for Haribar 
Bakhsh Singh “ that there can be no such thing as an under-pro- 
prietary mabal because there is no separate engagement made 
with the under-proprietois for payment of revenue, and that 
under-proprietors do not pay revenue but rent”) continued 

“ This view does not oommend itself to me. Section loO of Act XVII of 
1876 made a distinct provision for the partition of taluqdari and under-proprie- 
tary mahals and mah al s held by lessees whose rent has been fixed by the Settle- 
ment Officer , so that the term ‘mahal’ must clearly have had a wider interpretation 
than is given it m section 4 of Act III of 1901. 

“ Seotion 138 of Act in of 1901 also provides for the partition of under- 
proprietary mahals, the wording being nearly the same as that of section 100 
of Act XVII of 1876. Under section 7 of Act XVIII of 1376 a right of pre- 
emption exists in under-piopnetaiy communities, however constituted. The 
reference m section 7 to section 40 is not very satisfactorily worded, but it would 
seem to imply that the right of pre-emption accrued to all under-proprietors m a 
mahal and to all holders of heatable and non- transferable leases. 

“ In the present case what seems to have been effected by the partition made 
by Harihar Bakhsh was a sort of imperfect partition by which separate villages 
were assigned to Ganesh Bakhsh and Gadadhar, but both remained jointly 
responsible for the payment to the talu^dar. That payment was of the nature 
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wh‘ch K mb* in all tr % %\ tin; ra*e, most under-proprietary mahali, that ii to 
htijj the Government revenue pin - a percen 4 i rf '\ 

« If appears to me that th** rosub of *he '^xfn^nfisc at Settlement and the 
proeeeLng'* which folio v. el ;t 1ms clearly been to constitute an under-proprietary 
mahal in which Gancah an! Gadadhar are co-sharers and in which under the 
revenue law either has a right of pre-emption if the other sells to an outsider. 

“ The principle of the right of pre-emption is that where there is any commu- 
nity, especially a community which is jointly liable for a payment to anyone else, 
whether of rent or revenue, there should be a r.ght to exclude outsiders ; and the 
taluqdar is clearly an outsider as far as the under-proprietary community ia 
concerned. I think therefore that the pla ntlff has certainly a right of pre- 
emption as a co-shamr m an under-propr.etary mahal. 

<k It is possible that a, both the ^hirers are jointly responsible for payment 
of the rent to the talus lar on default in respect of any village, they may be 
eonsdered each to have a • hare in every village according to the view taken by 
the Subordinate Judge ; her on *h point I feel considerable doubt, and I think 
it is sufficient for the determination of this case to hold that the plaintiff if 
entitled to pro-empt as a co- sharer in the under- proprietary mahal.’ , 

Mb. Chamier was of opiuion, as to the two pattis, u that there 
could be no question that the plaintiff and Harihar Bakhsh Singh 
had equal right of pre-emption under the third clause of section 9 
of the Oudh Laws Act and must draw lots, supposing that the first 
and second clauses do not apply 9 and his judgement continued: — 
14 But the plaintiff contends that he Is entitled to pre-empt under the first 
or, failing that, the second clause of the section. 

“ As regards the first clause it seems sufficient to say that even if, as has been 
suggested, each of the vJlages assigned to Uman Prasad is a sub-division of 
the tenure, it cannot bo sa.d that the plaintiff and Gadadhar are now co-sharers 
in any sub-division, for under the partition Gadadhar alone is entitled to the three 
entire villages and Hanhur Bakhsh is entitled to the remaining pattis in the 
villages Himmatnagar anil Kathwa. It is said with truth that since the par- 
tition the position of Ganesh and Gadadhar has been analogous to that of the 
co-sharers of an ordinary proprietary mahal which has been the subject of an 
imperfect partition under the Revenue Act. But it seems to me that the 
analogy of an imperfect partition does not help the plaintiff so far as the claim 
under the first clause of section 9 is concerned, for, when upon a partition of an 
ordinary proprietary mahal each of several pattis is assigned to a different co- 
sharer and some land is left joint and all the co- sharers rema n jointly liable for 
the revenue, each patti becomes a sub-division of the tenure, but the holder of 
on® patti has never been regarded as a oo-sharer m a patti assigned to another 
person. The holders of the different pattis can m such a case only claim pre- 
emption against each other as co-sharers of the whole mahal under the second 
clause of she section. I think, therefore, that the plaintiff cannot claim pre- 
emption under the first clause of the section. 

“ The question whether the plaintiff can claim to pre-empt under the second 
clause of the section is one of greater difficulty. The word mahal is not defined in 
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the Act, but the word is a term of the Revenue Law and as the Oudh Laws Aot, 
1876, an i the Oudh Land Revenue Act were passed on the same day and refer to 
each other, it is permissible to refer to the latter Act (but not to the present Act 
passed m 1S01) m order to ascertain the meaning of the word mahal m the Oudh 
Laws Act. In this connection I may refer to the judgement of Their Lordships 
in the case of 3fa inu Lai v Helammad Bmad (1). Chapter V of the Revenue 
Act of 1S76 shows that the word ‘ mahal 1 means any paicel or parcels of land 
which Ime been separately assessed to or are held under a separate engagement 
for the Revenue and fo> which a separate record of lights has been prepared, and 
this is the sense in winch the word has been used by revenue and judicial 
officers Since the first regular settlement of the Piov nee , see Thomason’s 
Directions to Revenue Officers, which was the guide book of officers engaged m 
that settlement, and aLo Lurga Singh v Dahg Singh, and (2) Samsam Ah v. 
Lam JParshad (3) Each mauza or village is as a general rule a separate mahal, 
hut a mahal may consist of two or more mauzas or parts of mauzas or of only a 
portion of one mauza It is clear that the villages ass, gned to Uman Prasad 
did not form a separate mahal m the ordinary sense The habuhat of the taluqa 
in which they art. included, a copy of wh ch is on the lecoid, shows that each 
village m the taluqa was separately assessed to revenue and that the taluqdar 
entered into one engagement for the payment of the revenue on all the villages. 
The whole taluqa is, therefore, what is called m the Revenue Act a talugdan 
mahal, consisting of a large number of villages, each of which is separately 
assessed to revenue and may be regarded a3 an inferior mahal (see section 100(a) 
of the Revenue Act of 1876) The plaintiff is certainly not a co-sharer m the 
taluqdan mahal, for the taluqdai has no co-sharer Nor, as I have already 
pointed out, is the plaintiff a co-sharer in any of the inferior mahals just referred 
to of wh ch the taluqa is made up 

“ But the plr ntiff contends that the \ Rages assigned to Uman Prasad 
constituted together an under-proprietary mahal of the kind referred to m sec- 
tions 100 and 101 of the Act If he can make good this contention, he must 
succeed, for the partition which has taken place being of the nature of an imper- 
fect partition has left him a co-sharer of the first defendant Gadadhar Bakhsh in 
the whole mahal. An under-proprietor though holding what is called a sub- 
settlement pays rent not revenue His name usel to be enteied in Register No. 
4, not in Register No. 2 or Register No 3 kept up under section 56 of the Act of 
1876, now replaced by section 32 of the Act of 1901 Therefore when the Act 
speaks cf an unier-propt etary mill'll, it must, I thmk, mean a parcel or parcels 
of lmd separately assessed to revenue, the holder oi holders of which is oi are 
liable for the rent as a whole 

“ The agieement of May, lS34,on which the settlement decree is based shows 
tha^ aftei the regular settlement, Umin Prasad was to pay to the taluqdar 
the revenue issessed on h.s villages plus a mahJcana of 10 per cent., hut there is 
nothing to show that the liability foi the lent of all the villages was to be one 
and undivided so that if Uman Piasad sold a single village to another person 

(Ij (1904) I L R 26 All , 574 . (2) (1898) 1 Oudh Cases, 45. 

L. E, 311. A., 212 

(o) (1901) 4 Oudh Cases, 3C5. 
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the purchaser would be jointly liable with him for the rent of all the villages 
allotted to Uman Prasad. Nor ha» it been M 2 gg»sted that a single record of 
rights has itfen prepare! for all tho«c vdUg* *». Ou the other hand, we know 
that each vdlago has been separately assessed to revenue, a fact which points to 
each village being a separate mahab It has no doubt been decided between the 
talaqdar on the one hand and Ganesh and Gad&dhar on the other that the latter 
are under existing circumstances jointly liable for the rent payable by them 
(see the judgements of 1896, 1898 and 1899, copies of which are on the record) hut 
the question whether the joint liability' related to each village separately or to 
all the villages taken together does not seem to have been raised. Indeed the 
suits in which the joint liability was affirmed embraced not only the villages 
allotted to Uman Prasad, but also those allotted to Bisheshar Bakhsh, and it is 
absurd to suppose that the Court regarded both set* of villages as constituting 
one mahal. It is mere accident that both sets of villages have come into the 
same hands. It was probably more convenient for the taluqdar to bring one 
suit in respect of all the villages than a separate suit m respect of each village, 
and the defendants rather benefited than otherwise by such a course, 

** When the settlement officer fixed the rent at the recent settlement, under 
section 40 of the Revenue Act, he must have proceeded village by village, and 
unless the contrary appears it must be held that the liability for the rent of each 
mahal is distinct, that is to say, that Ganesh and Gadadhar, though jointly liable, 
were under a separate liability for the rent of each village. 

“ In my opinion the villages allotted to Uman Prasad did not constitute 
together one under-proprietary mahal, nor do I think that section 100 of the 
Revenue Act of 1876, refers to such a mahal. It appears to me to refer to 
inferior m&hals, each of which has been separately assessed to revenue. I am 
also inclined to doubt whether the word mahal in section 9 of the Oudh Laws 
Act was ever intended to refer to such a collection of inferior mabak as we have 
in the present case. The words ‘ the cases referred to m section 40 of the Oudh 
Land Revenue Act * in section 7 of the Oudh Laws Act read with the section 
referred to seem to contemplate mahals properly so called, namely, areas separate- 
ly assessed to revenue which would Ixe dealt with separately by the settlement 
officer when fixing rents. Be that as it may, I hold that the villages now held 
by the plaintiff and the villages m &mt are not parts of the same mahal. I 
would, therefore, allow the appeal and dismiss the suit as regards the three 
entire villages and as regards the pattis I would call upon the part.es to draw 
lots. The court below found that Rs. 19,950-4-S was the proportionate price of 
the two pattis and as this has not been shown to be erroneous I would fix the 
price of the pattis at that figure.” 

The J udges haying differed ia opinion on a point of law the 
appeal was referred, under section 575 of the Civil Procedure 
Code (1882) to Mr. L. G. Evans (First Additional Judicial 
Commissioner) for decision. The material portion of his judgement 
was as follows : — 

“ The difficulty which arises in this case is that there is no definition of what 
is called an * under-proprietary mahal. ’ A mahal, as pointed out by Mr, Chamier, 
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oan be defined according to Chapter 5 of the Revenue Act of 1376 as c a parcel or 
parcels of land separately assessed to or held under a separate engagement for 
revenue ’ A taluqdari mahal cons sts of a number of such mahals with respect 
to which the taluqdar has entciel mto one engagement for the payment of 
re\enue for all the inferior malials contained theiem. If there were two taluq- 
dars owmg equal shares m the taluqa they would be jorntl) responsible for the 
revenue assessed upon ^uch mahal 

“ s mdarh the learned counsel for the plaintiff contends that an under - 
proprietary mahal means a mabai m which the under -proprietors are jointly 
liable to the taluqdar for rent. It has been jud'c ally decided that Ganesh and 
Gadadhar are jointly 1 able for the rent of all villages held by them m under- 
proprietary tenure to the taluqdar Harihar Bakhsh Singh Therefore if one of 
these sells a vdlagc or part of a village to a third party, that tlnrd party is placed 
m exactly the same posit on as the vendor and is jointly responsible with him 
and the remaining co-sharers to the taluqdar for rent payable for all the villages 
held under the under-proprietary tenure, that is to say, whatever the liability 
is under which the under-propi etors hold these Villages, Y ,s one which cannot 
be extinguished by any contract wJ.h a th.rd party. The L trued counsel also 
contends that just as an imperfect partition oi a pcpi^tary mahel means a 
d,\osion cf suoh mahal into two or more rmhens jc mtlo responsible for the 
revenue assessed on the volioh m'Jial, so in tins case, where it is practically 
conceded that the part A on effected between the undcr-pr opnetors is m the 
nature of an wnperfei 1 partition and each unJer-pioprict-<r is jointly responsi- 
ble With tb- 0 'hn.fcoihi. taluqdar lor the rent payable on the vdlages as a 
whole, all the property held l\ the under-propr etois must be considered to be 
■ one under-proprietary mahal wAhm the meaning of the second clause of section 
9, Act XY1II of lo70. It seem tome impossible to go with the learned 
counsel as far a* he contends. It is true that the meaning of the woid £ mahal * 
can be extended m the case cf a tali' qdan mahal to a number of inferior 
mahals for winch the taluqdar has gxven one engagement to Government for 
revenue, but if the contention of the learned counsel is carried to its logical 
conclusion, it follows that in a case where several under-propnetois are jointly 
responsible for the rent of a number of villages to one taluqdar, and a share 
m one village only is sold by one undcr-propr.etor to a third party, such third 
party would by the purchase become a co-sharer m all the villages held by the 
under-proprietors and be thereby entitled to pre-empt with respect to any of the 
other villages held m under-proprietary tenure m preference to the taluqdar, 
even though such third party be an absolute stranger and not related m any way 
either to the under-propr.etors or the taluqdar. I feel that I am unable to make 
the assumption the learned counsel asks me to make wuth respect to the joint 
liability of the purchaser, as contended by him m the event of any village or 
portion of a village bemg sold to a third party I may remark m conclusion 
that the right of pre-emption is a right which is exercised m derogation of the 
ordinary law, under winch any peison is empowered to dispose of his property 
as he pleases, and unless such right is clearly established beyond doubt, the only 
safe decision to make is that, m the absence of a clear proof that such right 
exists, no decree can be passed m favour of the would-be pre-emptor, 
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As I Iasi that the {la arm Gan- ,li Ba.,Lhli m ha a <”o-! barer m thr rnahal 
m vh<ch fhc nr .r thing' r,]1 arc . ua l. 1, It Flaws that ho cannot he a 
toish.ir* r iii F, t riiurc *»i \\b 2 h the-: Village a*- iau]<r t 1, l*ecaim the v.nr& 

1 tomm ’ nw-i U mtin*h i to i Iran a snb-cln jp < n of such mahal, though n j defi- 
mf ,na F 1 \j v.' 1 1 1 tcnur< ’ is g v* n an yw here ai the Ach 

i lr prat h r <Itc on ,n tins rase :s one of much d, faculty, as no similar 
< iso app ars e\es to have ar*sen. For the reasons given above I would allow the 
appeal Willi r -, pect to the three entire villages, and as regards the paths call 
upon the parties to draw lots, the proportionate price being fixed at Its. 10,950-4-6.” 

In the result the appeal was allowed with respect to the three 
entire villages (Me. Evans agreeing ^with Mb. Cham ike) and 
subsequently lots having been drawn the right to purchase the 
two pattis fell to Hirihar Bakhsh Singh and the appeal was allowed 
with regard to them also, and the suit d I -missed as to the 
whole of the property in suit. 

Qn this appeal- 
er R, Finlay K. C. and H>ss for the appellant contended 
that the appellant was entitled to the right be claimed < f pre- 
emption in respect of all the properties in s-ril, basing their 
arguments mainly on the construction of the Oudh Laws Act, 
(XYIil of 1S7G) and the Oudh Land Revenue Act (XVII of 
1876) and the reasons for their decisions given by the Subordi- 
nate Judge, and the Additional Judicial Commissioner, Mr. Wells. 
That Ganesh Bukhsh Singh and Gadadhar Bakhsh Singh were 
jointly liable for the rent of the properties had been admitted in 
a ease which came on appeal to the Privy Council [see Ganesh 
Bakhsh v. Harifair Bihh^h (1)]. The majority of the Judges of 
the appellate court; had misunderstood the nature and effect of 
the joint liability of the under-proprietor to the superior proprie- 
tor, and had misconstrued the provisions of the Acts. That court 
had erre I also in holding that the appellant and Harihar Bakhsh 
Singh had an equal right of pre-emption in respect of the two 
pattis. Reference was made to the Oudh Land Revenue Act 
(XVII of 1876), sections 40, 68, 100, and 101 ; Oudh Laws Act 
(XVIII of 2 876), chapter 1 1, part 3, sections 6, 7, 8 and 9, clause 
(3) ; Oudh Land Revenue Act (III of 1901), section 4, sub-section 
4, the definition of “mahal/* sub-section 14, andsection 138 ; and 
Thomason’s Directions to Revenue officers, pages 49, 50, 51, 
paragraphs 82 to 89. 

(1) (1904) 3h li* E., 26 Alb, m 
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De Grnyther K . 0 . and& A. Kyffin for the firat respondent 
contended that the majority of the appellate court had rightly 
held that the appellant had no right of pre-emption of the villages 
in suit under either the 1st or 2nd clauses of section 9 of Act 
XVIII of 1876, on which provisions the decision of the case must 
rest. The largest area over which the right could be exercised 
was a village : see section 7 of that Act, and section 40 of the 
Land Revenue Act (XVII of 1876). As to what a {( mahal” 
is, reference was made to what took place after the annexation 
of Oudh as shown by the letter of 4th February, 1856, Oudh Blue 
Books, paragraphs 14 and 26 ; Sykes’ compendium of Taluqdari 
Law, page 14 ; Thomason’s Directions to Revenue Officers, page 
1, paragraphs 3 and 5 ; page 22, paragraph 2 ; the definition of 
‘‘mahal” page 35, paragraph 47, and page 50; page 235, paragraph 
161 ; and pages 236, 238 and 445 ; Act XVII of 1876, sections 
68, 101 and 132. The appellant had no right now to reopen the 
question a3 to his preferential right to pre-emption of the pafctis 
because he had acquiesced in the drawing of lots. 

Moss replied [ Lord Macnaghten referred to the N.-W. P. 
Land Revenue Act (XIX of 1873), the definition of cC mahal ”]. 

1910, May 1th: — 1 The judgement of their Lord&hips was deli- 
vered by Lord Macnaghten : — 

This appeal is concerned with a claim to pre-emption under 
the Oudh Laws Act, 1876, m respect of three entire villages and 
two pattis or portions of two other villages forming part of a 
taluqa called Saraura, 

By section 9 of the Act the right of pre-emption where it 
exists is given on the occasion of a sale. 

1st, to co-sharers of the subdivision (if any) of the tenure m which the 
property is comprised m order of their relationship to the vendor 
2ndly, to co-sharers of the whole mahal in the same order ; 

3rdly, to any member of the village community ; and 
4thly if the property be an under-proprietary tenure, to the proprietor. ” 
and the section adds this provision : — 

" where two or more persons are equally entitled to such r.ghfc the person to 
exercise the same shall he determined by lot.” 

There w~ere three brothers, sons of one Basti Singh, whose 
names were Baldeo Bakhsh, Balwant Singh, and Uman Prasad. 
Baldeo Bakhsh died leaving one son, Bisheshar Bakhsh. Bal- 
want died leaving two sons, Sitla Bakhsh, who died childless, 
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and Ganga Bakhsh. Ganga Bakhsh had obtained a -anad of 
ialuqa Sara ura, but in 1S61 on the occasion of the regular settle- 
ment a compromise was made between Ganga Bakhsh, BL-Jbesh&r 
Bakhsh and Oman Prasad, by which one-half of the taluqa was 
assigned to Ganga Bakhsh as superior proprietor and the other 
half to Biskeshar Bakhsh and Uman Prasad in equal shares in 
under-proprietary right, they paying the Government revenue 
plus m&likana at the rate of 10 per cent, to the taluqdar, and 
being jointly liable to him in respect of the same as rent. Bishe- 
shar Bakhsh died childless and his share devolved on Uman 
Prasad. Uman Prasad died, and his property devolved upon 
Gadadbar, his grand-son, and Ganesh Bakhsh, his son. In 
1893 a partition was made between Gadadhar and Ganesh 
Bakhsh under which the property in question in this suit was 
assigned to Gadadhar, A decree was made in accordance with 
the partition, and mutation of names was effected accordingly, but 
no separate engagement was made for payment of the Govern- 
ment revenue in respect of three entire villages or the two pattis 
assigned to Gadadhar, 

On the l3ihof September, 1902, Gadadhar sold the property 
in question to Harihar Bakhsh, who had succeeded his father 
Ganga Bakhsh as taluqdar of Saraura. 

Thereupon Ganesh Bakhsh filed this suit against Harihar, 
who is respondent No. l,and Gadadhar, who is dead, and is now 
represented by his widow, respondent No. 2. The claim was 
for pre-emption in respect of the three villages and the two 
pattis. 

The Subordinate Judge of Sitapur decided in favour] of the 
plaintiff, Ganesh Bakhsh. From that decision Harihar appealed 
to the Court of the Judicial Commissioner. The appeal was 
heard in the first instance by Mr. Wells, Additional Judicial 
Commissioner, and Mr. Chamier, Officiating Judicial Commis- 
sioner. The learned Judges differed iu opinion, and so the 
appeal was referred to Mr. Evans, First Additional Judicial 
Commissioner. Mr. Evans agreed with Mr. Chamier in think- 
ing that the suit ought to be dismissed as regards the three entire 
villages, and that as regards the two pattis Ganesh Bakhsh and 

Harihar, as the only other members of the village communities 
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to which the pattis respectively appertained were equally entitled 
to the right of pre-emption. The order was that the appeal be 
allowed and the suit dismissed with costs in both courts as re- 
gards the three entire villages ; and the parties were ordered to 
draw lots as regards the two pattis. This order was dated the 
10th of August^ 1906. A further order was made on the same 
day declaring that lots having been drawn the right to buy the 
two pattis was found to lie with the appellant Harihar. The 
appeal was therefore allowed as regards the pattis, and the suit 
was dismissed as regards them also, and the parties were ordered 
to pay their own costs as regards the pattis in the court of 
appeal and below. 

Their Lordships are of opinion that the judgement of the 
court of the Judicial Commissioner was right. The opinion 
delivered by Mr. Chamier, with which Mr. Evans was in substan- 
tial agreement, deals with the case very fully. It was contended, 
he said, that Ganesh Bakhsh was entitled to pre-empt under the 
first, or, failing that, the second clause of the section. The learned 
Judge pointed out that even if (as was suggested) each of the 
villages assigned to Uman Prasad were a subdivision of the 
tenure in which the property is comprised, it could not be said 
that Ganesh and Gajadhar were the co-sharers in any subdivision. 
The question whether Ganesh could claim to pre-empt under the 
second clause was one he thought of greater difficulty. The 
word ‘ mahal/ he observes, is not defined in the Act, but he goes 
on to say : — 

“ The word is a term of the Revenue Law and as the Oudh Laws Act, 1876, 
and the Oudh Land Revenue Act were passed on the same day and refer to each 
other it is permissible to refer to the latter Act * * * m order to ascertain 

the meaning of the word ‘ mahal 5 m the Ondh Laws Act. ** 

Then he refers to the case of Munnu Lai v. Muhammad 
Ismail, (1), and proceeds as follows : — 

“ Chapter V of the Revenue Act of 1876 shows that the word ’ ma-W * 
means any parcel or parcels of land which ha\e been separately assessed to or 
are held under a separate engagement for the revenue and for which a separate 
record of rights has been prepared, and this is the sense m which the word has 
been used by Revenue and Judicial Officers since the first Regular Settlement 
of the Province. See Thomason’s Directions to Revenue Officers, which was 
the guide book of officers engaged m that settlement* * • Each mauza or 
village is as a general rule a separate mahal, but a mahal may consist of two or 
(1) (1904} I. L. B n 26 AH., 574 , L. K, 31 1 A., 212. 
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more mm izsu or part® uf inauzas, cr only a portion of one mau7a. It is clear 
that the Tillage* as® gnel to Uman I*ra a ad did not forma separate mahal in 
the ordinary sense. The Kabul. at of the taluqa in winch they are included, a 
copy of which U on the record, shows that each village in the taluqa was separ- 
ately assessed to revenue, and that the taluqdar entered into one engagement 
for the payment of the revenue on all the villages. The whole taluqa is, there- 
fore, what is called m the Act, a taluqdar i mahal, consisting of adarge number 
of villages, each of which is separately assessed to revenue and may be regarded 
as an interior mahal (see section 100 {'x) of the Be venue Act of 1876). The plain- 
tiff is oerfcainly not a eo-shirer m the taluqdari mahal, for the taluqdar has no 
co-sharer. Nor, as X have already pomted out, is the plaintiff a co-sharer in any 
of the inferior mahals just referred to of which the taluqa is made up. ** 

Their Lordships think that the meaning which Mr. Chamier 
has attributed to the term { mahal * is the proper meaning of the 
word iu the Oudh Laws Act, 1876, and that although Gadadhar 
ardGanesh. may have been jointly liable to the taluqdar for 
the Government revenue plus malikana, as the rent of villages 
and patiis assigned to Bishesharand Uman under the compro- 
mise of 1864, Gadadhar and Ganesh were not at the date of the 
sale to Harihar co-sharers in any subdivision of the tenure in 
which the property in question was comprised or in the whole 
mahal. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed . 

Solicitors for the appellant: Barrow , Rogers and NeviU. 

Solicitors for the first respondent : T. L . Wilson and Co . 

J. Y. W. 


ANANT SINGH (Plaintiff) *. DUBGA SINGH (Defendant). 

[On appeal from the Court of the Judicial Commissioner of Oudh at Lucknow.] 
Hindu law — Custom— Family custom in derogation of the ordinary Mitalcshara 
law governing the parties— Proof of custom — Wajil-ul-arzes — Entries in 
ease in which there was no instance of custom ever having been observed — 
Entries showing contradictory views and wishes of individuals rather than 
fact of existence of a custom . 

In a family of Ahban Thakura in Oudh the respondent took possession cm 
the death of his full brother of a share of an estate called Deokalia, The appel- 
lant, step brother of the respondent and of the deceased, sued for a moiety of 
the share of the estate which had belonged to the deceased on the ground that 

Present : Lord, Macnaqhten, Lord Collins , Sir Abthub Wilson and 
Mr. Aheeb Ali. 
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by a custom m the family a step-brother was entitled to succeed equally with 
the full brother, supporting his case wholly by wajib-ul-arzes made 30 years 
before suit, the entries in which were admittedly made by the settlement officials 
after inquiries from the members of the family then living, and were duly attested 
and signed. The Court of the Judicial Comm-ssioners found that, though there 
w as no rebutting evidence, no instance was adduced m which the alleged custom 
had ever governed the devolution of the property, and that besides the entries as 
to the custom the wajib-ul-arzes contained other entries m which contradictory 
\ lews of the part.es who attested them were expressed, and which afforded inter- 
nal evidence against the exigence of the alleged custom, and held that the 
entries in the wajffi-ul-arzes were not, although unrebutted, sufficient proof of a 
custom m derogation of the ordinary Mitakshara law 

Eeld (affirming the decision of the Judicial Commissioner) that no class of 
evidence was more likely to vary m value than that of wajib-ul-arzes — Muham- 
mad Imam Ah Khanv. Euiain Khan ( 1) and Parbati Kumoar v. Chandarjpal 
Kunwar (2), and where as here it seemed probable that the entries recorded 
connoted the views of individuals as to the practice they would wish to see pre- 
vailing, rather than the ascertained fact of a well-established custom, the Judi- 
cial Commissioners rightly attached weight to the fact that no evidence at all 
was forthcoming of any instance in which the alleged custom had been 
observed. 

Appeal from a decree (29th May 1907) of the Court of the 
Judicial Commissioner of Oudh, which reversed a decree (22nd 
October 1906) of the Subordinate Judge of Tahsil Biswan iu 
District Sitapur and dismissed the appellant’s suit. 

The suit was brought to recover a moiety of the property left 
by the appellants half brother Ratan Singh, which consisted of 
a fourth shaie of an estate called Deokaha. The defendant 
(respondent in this appeal) was the full brother of Ratan Singh 
and his heir under the ordinary Mitakshara law prevailing in 
Oudh ; but the plaintiff in his plaint set up a family custom that 
a step-brother was entitled to succeed equally with the full 
brother, and the only question for decision in this appeal 
was whether the custom had been established on the evidence. 

The parties belonged to a family of Ahban Thakurs and pre- 
viously to 1874 the estate of Deokalia was held in severalty by 
four members of the family, namely, Ranjit Singh (the father 
of Anant Singh, the appellant, and Durga Singh the respondent), 
his brother Balwant Singh, their first cousin Mannu Singh and 
one Mahipat Singh, who represented another branch of the family 


(1) (1898) I. L. K., 26 Calc , 81 (92) ; 
L E., 25 I.A., 161 (169,) 


) (1909) I. L R., 31 All., 457 (475) : 
L, R., 36 I. A., 125 (131.) 



ALLAHABAD SERIES. 


365 


VOL. XXXII.] 

and was the son of another fir-t cou c in then deceased. Mannu 
Singh died in 1ST}, and on Ins dea f h and after the death of his 
widow who succeeded him litigation took place, In the course of 
which aHemptw were made to interfere with the course of the 
ordinary Mitakshara law in the family, hut they were unsuccess- 
ful, and under that law a one-fourth share of the Deokalia estate 
became vested in Ratan Singh, which on his death in 1899 was 
held by his widow Muna Kunwar until her death in April, 1903. 
Thereupon Durga Singh claimed to he brought on the register as 
hissoleheir. This claim was opposed by Anant Singh on the 
ground of the custom set up as above stated, but mutation of 
names was eventually effected in favour of Darga Singh, and 
Anant Singh, on 30th January, 1900, instituted the suit out of 
which this appeal arose. 

The documentary evidence for the plaintiff included twenty 
wajib-ul-arSes which had been prepared with others in 1870-1872 
and had been put forward in the litigation which took place 
after the deaths of Mannu Singh and his widow as stated above ; 
and the documentary evidence for the defendant comprised 
(among others) the wajih-ul-arz of the village of Deokalia the 
parent village of the estate. The plaintiff called 13 witnesses 
in support of the alleged custom ; and the defendant to rebut 
their evidence produced with a petition, dated 10th July 1906, 
copies of certain wajib-ul-arzes of villages of the families to which 
some of these witnesses belonged. Those documents stated that 
a real brother was preferred to a half brother. The defendant 
himself and four other Ahban Thakurs gave evidence for the 
defence. 

The Subordinate Judge disbelieved the evidence with regard 
to one alleged instance of the custom ; but he considered that 
three of the plaintiff’s witnesses, the 9uh Drigbijai Singh, the 
10th Chandrika Bakhsh Singh and 11th Sital Prasad taken to- 
gether with Idle wajib-ul-arzes were sufficient to establish the 
plaintiff’s case. 

As to the defendant’s evidence he said : 

“ The defendant’s first witness is defendant himself. He is the most inter- 
ested man and his statement can have hardly any weight. Four more witnesses 
were examined on behalf of the defendant. They are Ahban Thakurs, but not 
numbers of the same family as the parties. Hence their testimony that the 
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custom in question does not exist can have no bearing upon the family custom 
set up by the plaintiff. The defendant has failed to rebut the evidence led by 
the plaintiff. We have in the case wajib-ul-arzes recorded by the members of the 
family and containing a provision evidencing the existence of the custom m 
question The plaintiff hps examine 1 some witnesses, out of whom at least two 
are near relatives oi the part.es. They wcie summoned by the defendant also. 
Their testimony xS aLo in favour of the existence of the custom in question. 
The defendant rehed upon the pla.nt’ff *s statement :n the mutation case (Exhi- 
bit A-l) There the plaintiff stated that never it happened that a man died and 
was succeeded by 3ns real and step brothers It simply means that it never 
happened to the knov* ledge of the plaintiff. This statement of the plaintiff 
cannot destroy the value of the entries m the wajib-ul-arzes. The defendant’s 
learned vakd, however, contends that the entries in the wajib-ul-arzes can have 
no weight unless instances m support of the custom are proved.” 

After mentioning four authorities cited to support that con- 
tention the Subordinate Judge proceeded : — 

“ It was held m the first case that a wajib-ul-aiz is not necessarily to be 
accepted as sufficient proof of a custom. In the second case, wapb-ul-arzes were 
not accepted as suffic.ent evidence of custom because they contained varying 
records as to the custom that was in dispute in that case. In the third case, it 
was held that a Court is not bound to accept a single wajffi-ul-arz as sufficient 
evidence of a particular custom The fourth and the last case was decided by 
Their Lordships of the Privy Council, who have declined to accept a particular 
wajib-ul-arz as sufficient evidence of custom on giouncls, amongst others, that it 
is so worded that it does not purport to be a record of immemorial custom. I 
do not think that it can be said on the strength of the above authorities that 
the wajib-ul-arzes relied upon m this ease should not be accepted as sufficient 
evidence of the custom m question. On the contrary, m Letchraj Kuar v. 
Mahjpal Smgh (1) Their Lordships of the Pizvy Council have observed that if 
certain wapb-ul-arzes were admissible m evidence they would provo a certain 
custom. The Oudh High Court has held a custom proved on the strength of 
wajib-ul-arzes and opinions only ” 

The Subordinate Judge therefore made a decree in favour of 
the plaintiff. 

An appeal by the defendant to the Court of the Judicial 
Commissioner was hear! by Mr Saunders (officiating First 
Additional Judicial Commissioner) and Mr. R. Greeven (Se- 
cond Additional Judicial Commissioner), who reversed the Sub- 
ordinate Judge’s decision. 

Mr. Saunders said : — 

“ The custom is set forth m clause 4 of the wajib-ul-arzes of three of the 
villages where portions of the property claimed lie and in the wapb-ul- 
arze* of 10 of the remaining villages, where other portions of the property 

(1) (1S79J I. L. o Calc , 744 (760) ; L. R. 7 I A., 63 (07). 
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of the late XUun bmgh L*\ rt f< rente ^ mult to * Uu r i ?! the . n three 
wajib-ul-arzos. la tJv* wsqib-uha *? of the r.i iw.nmg \ibagA, Duokaha, 
which gaud .ta nam«, to .ho * ^aio of Ra..iu n a L, ibj u teni i.n iaoL 
set forth, bat it .3 .ail tha *h- L r-a* ~i 1 »v, k w ins ja\z ’ fa *u . the property 
of the decease 1 hrotht 1 ". The alleged custom Is the subject of a rulmg 
m Chandtka Bakhs i v. Mum Jl unwar (l), wherem the parties relying on it said 
that it is prevalent amongst the Aliban Thakurs who migrated from Gujral to 
Oudh several centuries ago. Several well-known rulings lay down that a cus- 
tom as used in the sense of a rule which in a particular district, clan, or family 
has from long usage obtained the force of law' must be ancient, continued, un- 
altered, uninterrupted, uniform, constant, peaceable, and acquiesced in, reasonable, 
certain and definite, compulsory an 1 not optional to e^ery person to follow or not. 
These being the requisites oi a custom it folio .vd that it must be established by 
clear and unambiguous ewkum. The evidence on which the plaintiff relies 
consists of the 20 wapb-ul-arzcs already mentioned, and the oral testimony of two 
witnesses. In the lower court he etamned sonic ten wv nesses of the Ahban 
caste, all professing to be members of the family to w tech he belongs, but w hen 
questioned about their relationship, all but two of them were unable to explain 
it. These two witnesses are Drigbijai Singh, 50 years of ago, and Ghandika 
Bakhsh Smgh, 30 years of age, at the time of their examination. All that the 
first could say was that Ranjit Singh and Balwant Smgh had had the custom 
recorded in the wajib-ul-arz in his presence 30 years before. He must, then, 
have been 14 years old at the time. In cross examination he said that it -was 
the mukhtars of these two persons who had caused the custom to be recorded. 
Ghandika Rakhsh’s statement is equally uncertain. It ds that his father was 
his informant of the custom when he was 10 years of age. Such help is no help 
to the plaintiff. 

“ The learned pleader for the plaintiff insists that because no rebutting 
evidence has been produced, the entries regarding the custom on which he bases 
his claim should be accepted as suitie.ent evidence of the custom, its antiquity, 
certainty and immutability. He refers to the remark made by Sir. Sp&nkie, 
late Additional Julielal Commissioner of Oudh, m Tragi \. Baij» (2) namely, 
that it is a question 61 fact whether a wajib-ul-arz 13 or not sufficient proof^of a 
question. With this remark I quite agree and I am deciding the question 
accordingly. But in that ruling Hr. Spankie also held that a single wajib-ul- 
arz, even if not rebutted or not shown to ha\e been irregularly prepared, is not 
necessarily sufficient proof of a custom, and what the learned pleader wants is 
that the entries in the wajib-ul-arz in suit should l>e held to be necessarily suffi- 
cient proof of the custom on which the plaintiff’s claim is based because they 
are unrebutted. In the absence of any authority for this proposition I am not 
prepared to hold so. 

«« The wajib-ul-arzes are no doubt correct, that is the entries regarding the hag 
or rasum wiratal were made from inquiries on the Settlement Officer’s part 
from the four surviving members of the family and are duly attested and signed. 
But when after a lapse of more than years, from their preparation the plaintiff 

(I) (1902) I. L R., 24 AIL, (2) (1901) 4 Oudh Cases, 72* 

L, R., 29 I. A., 70. 
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brings a suit based on a clause of the entries and asks the Court to presume 
that that clause embodies an ancient invariable custom always recognized and 
acted on by the family for which the wajib-ul-arzes were prepared, the question 
naturally arises -whether that presumption is the only one possible, or whether 
the documents afford internal evidence against the existence of the custom. 

“ No ruling, however, has been referred to wherein a particular custom of in- 
heritance recorded m several waiib-ul-arzes has been held not to have been proved 
by those wajib-ul-arzes (with the coriectness of the preparation of which no fault 
otherwise has been found) merely because m the same wajib-ul-arzes contradictory 
views of the parties who attested them m regard to other customs of inheritance 
have been entered. 

“ There are, however, many rulings in which the necessity of evidence in 
support of an entry in a wajib-ul-arz of a custom in derogation of Hindu 
law is represented, even though no rebutting evidence has been pro- 
duced. I agree with the principle laid down in them In the judgement 
in Batan Singh v. Chandilca BaJchsh, No 85 of 1896, Mr Charmer held 
that although a large number cf the clan came forward and declared them- 
selves bound by the alleged custom, and though the defendant had given 
all the evidence which m the nature of things was possible, while no rebutting 
evidence had been given by the plaintiff, it was for the former to establish the 
custom, and if the evidence m support of it x s m itself insufficient, failure on the 
plaintiff’s part to rebut that eudence wJl not lender it sufficient. This decision 
was upheld by Their Lordships of the Privy Council m ChandxTca Bahhsh v. 
Muna Kunicar (4).” 

After giving other rulings the judgement concluded : — 

“ The result of these rulings is that mere entries of a custom m derogation 
of Hindu La-w in a wajib-ul-arz or in several wajib-ul-arzes unsupported by other 
evidence, even though not rebutted by evidence on the other side, are not sufficient 
proof of the existence of the custom, and I think that it would be unsafe to hold 
otherwise.” 

IC My conclusion therefore is that the so-called custom is not proved, and 
that it is a mere tradition of the family which has never been acted on.” 

Mr. Greeven said ; — 

“ The novel feature in this ease is that a number of wajib-ul-arzes were 
adduced to prove the custom, which is recorded in them with complete con- 
sistency. The gravamen of this appeal is that other entries, which are not con- 
nected with this custom, disclose that the wajib-ul-arzes as a whole, are entitled 
to no credit, because they embody in those entries, not family customs at all, but 
the inconsistent and discrepant wishes of individual members of the family. 
It is conceded that, for this proposition, no direct precedent can be quoted ; hut 
I have no hesitation m holding that, if the defendant can show the wajib-ul- 
arzes to contain, in other passages, difficulties sufficient to render them, as a 
whole, unreliable, they should not be accepted, without strong confirmation, as 
proof of the custom in respect of which they disclose no inconsistency. Even 
without authority on the subject (Bragi v. Baiju ) (2) it is obvious to my mind 

(1) (1002) I L. R„ 24 All. 27 3 : (2) (1901) 4 Oudh Gases 71 

L, R , 29 I, A. 70 
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that the question n bather a particular tvajib-ul-arz h sufficient proof of a custom 
recorded there n is a matter, not cl law, hut oi fact. Thrrs i% of course a pre- 
sumption of law in fa” tar of til-- corroc*ncv-> of the entr os m such a document ; 
but, in the prci-'ni instance, it i* iiji acrzo a^ly dexnel that the entr.e^ were made 
by the proper official in accordance with the requ s.te procedure ; and the only 
quest on n whether the entries construed according to their contents, really do 
embody a record of custom actually prevailing m this family or are expressions 
of the wishes of particular members of the famdy on customs which they would 
like to prevail.” 

After referriag to other rulings which lay down the general 
principles applicable to the evidence required in support of a 
family custom derogating from the ordinary law, the judgement 
continued : — 

“ It appears to me that we are entitled to expect very clear and unambiguous 
evidence before we accept as established the existence of a family custom which 
not merely is opposed to the ordinary law but is admittedly evidenced by no 
documents other than the wajib-ul-arzes and has never, in fact, to the knowledge 
of the parties or their witnesses, been followed ia any instance of the devolution 
of property.” 

After criticising the wajib-ul-arzes produced and the many 
inconsistencies they contained, the judgement proceeded : — 

“ Before I leave the subject of the wajib-ul-arzes, I should like to direct 
attention, with regard to that relating to Deokalia (Exhibit A-4), to a circums- 
tance which, In my opinion, seems to cast the gravest doubt on the existence of 
this custom. The wajib-ul-arz is of importance because it relates to the parent 
village ; and it may be noticed that this was the last village of which the wajib- 
ul-arz was attested. In this document there is no mention of the custom 
asserted by the plaintiff ; and, where it would have operated, it is declared that 
the heir-at-law is entitled to succeed The learned pleader for the plaintiff has 
admitted that this wajib-ul-arz does not support his case, but contents himself 
with the argument which appears to me very inconclusive, that its "contents are 
i not inconsistent ’ with the existence of the custom. ’ * 

In commenting on the oral evidence the judgement remarked 
as to that of Drigbijai and Chandika Bakhsh as follows: — 

“ The next testimony upon which the lower court appears to have placed 
some reliance is that of Drigbijai (P. W. 9), who gives as his authorities two 
other members of the family, Balwant and Ran jit, who according to his story, 
caused this custom to be recorded in his presence some 37 years before. In point 
of fact, there is no wajib-ul-arz in which Balwant and Ranjit personally caused 
entries to be recorded and in which there is a mention of any such custom. The 
witness was compelled to shift his ground by attempting to explain away the 
difference by professing to have heard of the custom from Balwant and Ranjit 
when he Wts ten or fourteen years of age. The last witness Ohandrika Bakhsh 
(P. W. 10) gives his age as forty and professes to have derived his information 
from his father, Mahipat, twenty years ago. Mahipat did not personally dictate 
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the entries in any wajib-ul-arz ; and when the witness was pressed with regard 
to the information received from his father, he eventually had to admit 
ignorance.” 

And the judgement concluded : — 

“ For these reasons, I am of opinion, first, that no reliance can be placed upon 
the Ytajib-ul-arzes because they are not records of an ancient and certain custom, 
but embody irresponsible and conflicting wishes of members of the family , 
and secondly, that the oral ewdence, whether taken by itself or in connection 
with the wa]ib-ul-arzes, is entirely insufficient to establish the professed custom,” 

In the result the appeal was allowed and the suit dismissed 
with costs. 

On tins appeal— 

B . Dube for the appellant contended that the custom alleged 
was proved by the evidence adduced in support of it. The wajib- 
ul-arzes were accurate and official records of the custom actually 
prevailing in the family of the parties. They were prepared by 
Government officials after a careful inquiry at the revenue 
settlement more than 40 years ago, and all the then existing 
members of the family were unanimous in getting the custom 
recorded in the village administration papers. This was stated 
in the judgement of the First Judicial Commissioner, but he held 
that the mere entries of a custom in the wajib-ul-arzes were not 
sufficient to prove the custom. The second Judicial Commissioner 
held that the documents were not records of an ancient and 
certain custom, but embody irresponsible and conflicting wishes 
of the members of the family.” It was submitted that that find- 
ing was conjectural and opposed to the evidence on the record. 
Moreover, the oral evidence went to prove the existence of the 
custom; and the respondent himself relied on the evidence of 
two of the appellant's witnesses and cited them as his own 
witnesses. The evidence on the record was under the circums- 
tances of the case sufficient to establish the alleged custom. 
Reference was made to Lekraj Knar v. Mahpal Singh (1); 
the Oudh Settlement Circular No. 20 of 1863 ; Parliamentary 
Papers relating to Oudh 1869; Maheshctr Baksh Singh v. Baton 
Singh (2) ; Chandika Bakhsh v. Muna Kunwar (3) • Bajrangi 
Singh v. Manok irnika B ikhsh Singh (4); Muhammad Imam 

(1) (1879) I. L. E., 5,CaJc., 744 (750) : (3) (1901) I. L. R., 24 All., 273 (280) : 

L. R., 7 I. A., 03 (G7). L. R., 29 I. A., 70 (72). 

(2) (1895) I. L E 23 Calc., 766 . (4) (1907) I. L. R., 30 All., 1 ; L, R„ 

L. R„ 23 I. A., 57. 35 j t a., 1. 
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Mi Khan ; v. lima* a Khan (1) ; Hub All v. 

(2) ; Parbati Kunwar v. Chandnrpal Knnwar (S) ; Nandi Singh 
v. Sito iJam (4) ; Sanuiri Begim v, Khalim-un-nissa (5) j Ali 
Nanir Khan v. Manik Chan* l (ti) ; Uman Parshad v. 
dharp Singh (7) and the Oudh Land Revenue Act (XVII of 
187G) sections 3 and 17. 

DeOruyther , if. C # ., and Kenworthy Brown con tended that the 
wajib-ul arzes did not prove the existence of the custom set up ; 
nor was the oral evidence adduced by the appellant reliable 
evidence of the existence of any such custom. The onus was on the 
appellant to prove the custom, and the requisites for proof of a 
custom were set out in Mayne’s Hindu law, 7th ed. pages 57, 58, 
but none of those essentials was to be found here. There was no 
instance of the alleged custom ever governing the inheritance of 
persons in the family. What happened in this case was that in 
1870-72 wajib-ul-arzes were prepared with reference to various 
villages on the Deokalia estate, and in several of these documents 
statements inconsistent with the [ordinary Hindu law were record- 
ed on information supplied by some of the owners or their agents 
with regard to the right of inheritance. There was a want of 
consistency between certain of these statements, and in some 
instances the rules governing the devolution of property in the 
different branches of the family were not the same. Some of these 
wajib-ul-arzes were produced as evidence in a case which even- 
tually came on appeal to the Privy Council — Chandika Bakhsh * 
v. Muna Kunwar (8) — and were held to be insufficient to prove 
the custom then set up. It was submitted that parties could not 
by arrangement make evidence of a custom by getting it entered 
in a wajib-ul-arz. A proprietor of an estate could in that 
way have anything he pleased entered in a wajib-ul-arz, and 
that was what appeared to have taken place in this case. The 
evidence of Sital P/asad, appellant’s witnessNo.il said: — “ I 
recorded the wajib-ul-arz of Deokalia according to the instructions 

(5) (1908) 12 Oudh Cases, 111 (112). 

(6) (1902) I. L. R., 25 AIL, 90 (93, 96), 

. (?) (1887) L L. R., 15 Calc., 20 (28, 

U R., 36 I. A., 125 (131). 29) : L. R. } 14 1. A., 127 (134). 

(4) (1888) I. L. R., 16 Calc., 677 (681) ; (8) (1901) I. L. R., 24 All., 273 lL< R., 


(1) (1898) I. U R, 26 Calc,, 81 (92) ; 

L. R., 25 I. A., 161 (169). 

(2) (1903) I. L. R., 28 All., 496 

(506) ; I*. R., 33 I. A., 107 (116) 

(3) (1909) I. L. R., 31 All., 457 (475) ; 


L, a, 16 X. A.; 44 (46), 
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of Ranjit Singh. There has been no omLsion thereiu. 
There was some conflict regarding certain customs amongst 
Munna Singh, Mahipat Singh, Ranjit Singh, and Balwanfc Singh. 
They got separate entries made regarding them/ 7 These entries 
were clearly in accoi dance with the proprietors 7 own wishes and 
interest, and for their own purposes. Reference was made to the 
Parliamentary Papers relating to Oudh 1869 ; the Oudh Land 
Revenue Act (XVII of 1S76), section 17; Parbah Kunwar 
v. Ghanclarpal Kunwar (1) ; Nandi Singh v. Sita Ram (2) ; 
Lekraj Kuar v. Mahpal Smgh (3), where the question was 
mainly as to the admission of wajib-ul-arzes in evidence ; Uman 
Parshad v. Oandharp Smgh (4), where it was held that the 
settlement officer should not enter in the wajib-ul-arz a mere 
expression of the views of the proprietor. The conclusion 'come 
to by the Judicial Commissioner’s court was entirely justified by 
the evidence, and particularly the expression of opinion by the 
Second Judicial Commissioner that the entiles in the wajib-ul- 
arzes produced in this case were not records of a custom but con- 
sisted of the conflicting wishes of membeis of the family. 

j B. Dube replied. 

1910, May 7 tin — The judgement of their Lordships was 
delivered by Lord Collixs. 

The question on this appeal is as to the right of a step- 
brother in a Hindu family to share equally with a brother of 
the whole blood m the succession of a deceased brother. Ratan 
Singh died in 1899, leaving certain shares in the Deokalia 
estate, as well as some house property. He was succeeded by his 
widow, who died in April, 1903. On her death the appellant 
Anant Singh, his step-brother, claimed to be equally entitled with 
Durga Singh, his sole surviving brother of the whole blood, to 
share in his succession. His contention was upheld by the Sub- 
ordinate Judge, but on appeal the learned Judicial Commissioners 
overruled his decision and held that the succession passed to the 
brother of the whole blood, the now respondent, alone. The 
learned Judicial Commissioners, in their Lordships 7 opinion, gave 
excellent reasons for refusing to regard the evidence adduced by 

(1) (1909) I. L. R , 31 All., 457 (475) , (3) (1879) I. L. R, 5 Calc., 744 (750, 

L. R., 36 I. A., 125 (135, 136). 751, 755) ; L R„ 7 I. A., 63 (65. 72). 

(2) 1888) I. L. R, 16 Calc., 677 , (4) (1887) I. L. R., 15 Calc , 20 (28, 29) : 

L, R, 16 X, A., 44, L. R 0 14 I A., 127 (134). 
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the plaintiff as sufficient to establish such a special custom in the 
family as to rebut the ordinary presumption that the Mitakshara 
Law prevailed. It has been pointed out more than once at this 
Board that there is no class of evidence that is more likely to 
vary in value according to circumstances than that of the wajib- 
ul-arzes — Muhammad Imam All Khan v. Husain Khan (1) 
and Parbati Kunwar v. Ckandarpal Knnwar (2)— -and where ; as 
here, from internal evidence, it seems probable that the entries 
recorded connote the views of individuals as to the practice that 
they would wish to see prevailing rather than the ascertained 
fact of a well-established custom, the learned Judicial Commis- 
sioners properly attached weight to the fact that no evidence at 
all was forthcoming of any instance in which the alleged custom 
had been observed. The question involved was one of fact only, 
and Their Lordships see no reason whatever to differ from the 
opinion of the learned Judicial Commissioners. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with eo^ts, 

Ajypeal dismissed. 

Solicitors for the appellant : Barrow, Rogers and Nevill. 

Solicitors for the respondent : T . L . Wilson , & Co. 

J. V. w. 


APPELLATE CIVIL. 


Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 

KARANPAL SING-H (Plaintiff) v. BHIMA MAD and anotiiee (Defendants).* 
Act ( Local ) No. II of 1901 (Agra Tenancy Act), sections 176 and 177— 
Civil Procedure Code (VS&2), sections 2 and 102— Dismissal of suit for 
default — Order '-Decree — Appeal. 

An order of a Kent Court dismissing a suit for default of appearance by the 
plaintiff does not amount to a decree, and consequently such order when passed 
by an Assistant Collector of the first class is not appealable. Zohra v. Mangu 
Lai (3) followed. 


* Second Appeal No. 1060 of 190S from a decree of Ahmad Ali, Additional 
Judge of Aligarh^ dated the 29th of August 19C8, confirming a decree of Bam 
Prasad, Assistant Collector, first class, of Bulandshahr, dated the 23rd October 
1907, 


m 


(1896) I. L B., 26 Oale„ 81 (92) ; (2) (1909) L L. R., SI AIL. 467 ; 

XL R» 26 L A., 161 (169.) L* R., 36 I. A* 125 (131). 

(3) (1906) L U R., 28 AIL, 753. 
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The facts of this case were as follows: — 

The plaintiff sued the defendants for arrears of profits in the 
court of an Assistant Collector of the first class and filed his 
documentary evidence. Tne defendants prayed that the case 
might be adjourned pending the decision of another case, and the 
case was thus adjourned till 23rd October, 1907. On that date 
the other case had not been decided, but as the plaintiff was not 
present, the Assistant Collector dismissed the suit for default. 
The plaintiff appealed to the District Judge, who, on the authority 
of Zohra v. Manga Lai (1), dismissed the appeal on the ground 
that no appeal lay. 

The plaintiff appealed to the High Court and the case came on 
for hearing before Karamat Husain, J. ; who by the following order 

referred the ca c e to a Division Bench, on the 8th of June, 1909 ; 

“ The suit out of which this appeal arises was a suit for profits. The Assist- 
ant Collector on the 23rd October, 1907, dismissed the suit for default. His 
order is as follows ‘ The plaintiff and his pleader are absent. Defendant and 
his mukhtar are present. Case is dismissed m default.’ The plaintiff went up 
in appeal to the Judge and the learned Additional District Judge held, on the 
authority of Zohra v. Mangu Lai (1), that no appeal lay from an order, as 
distinguished from a decree, of an Assistant Collector of the first class. The 
plaintiff has preferred a second appeal to this Court, and one of the points taken 
m the memorandum of appeal is that an order dismissing the suit for default 
under section 102, CLvil Procedure Code, is a deoree and not an order. 

“ In support of this proposition the learned vakil for the appeUant relies on 
Ablakh v. Bhagirathi (2) and the cases cited therein, and also on G-osto Behary 
v. Kan Mohan (3), which follows I. L. R., 9 Ail , 427 

“ These cases distinctly lay down that an order dismissing a suit for default 
under section 102, is a decree. The learned vakil for the respondent in answer 
to this contention relies on Mansab AH v. Nihal Chcmd (4). The point directly 
under consideration m that appeal was whether an order dismissing an appeal 
for default under section 556, Civil Procedure Code, was an order or a decree, tut 
the reasoning given by the learned judges who decided the case would show that 
an order dismissing a suit or appeal for default is an order and not a decree. No 
reference, however, is made in the judgment to the case reported m I. L. R , 9 
All., 42/, nor can it be said that the case did directly decide that an order 
dismissing a suit is an order and not a decree. 

“ That case, however, can be cited as an indirect authority for the proposition 
that an order dismissing a suit for default is an order only and not a decree. 
There is, therefore, in a way a conflict of authority in this Court on this point 
and it is desirable, to have a decision on the question by a Bench of two judges* 

“ I, therefore, refer the appeal to a Bench of two judges.” 


(1) (1906) I. L. R., 28 All., 753. 
\2) (1887) I. L. R., 9 All., 427. 


(3) (1903) 8 C. W. N„ 313. 

(4) (1893) I. L. R., 15 All. 359. 
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The case then came up for hearing before Knox and Karamat 
Husain, JJ. 

Babu Peary Lai Banerji , for the appellant, submitted that 
the case relied upon by the District Ju'lge had no application, 
because the Full Bench in that case had only held that orders 
passed in execution by a Rent Court had not the force of deciees. 
Under the Code of Civil Procedure orders passed in execution are 
by a special clause declared to have the effect of a decree. 411 
that the Full Bench, in the ease noted, ruled was that the addi- 
tional enabling clauses in the definition of a decree in section 2 of 
the Code of Civil Procedure could not be invoked in aid to give 
to such orders, when passed by Rent Courts, the force of decrees. 
Similarly, an order rejecting a plaint, but for the special clause in 
the Code of Civil Procedure, would not be a decree. Therefore, 
an order rejecting a plaint when passed by a Rent Court would 
not be a decree, because those special clauses in the definition of 
a decree were not applicable to the Rent Act. This was held in 
Maulvi Muhammad Abdul Jodil v. Maulvi Muhammad Abdul 
Aziz (1). He also discussed Zohra v. Mangu Lai (2j. In 
this case the suit was dismissed for default, and the Rent Court 
itself framed a decree, embodying the c{ formal expression of its 
adjudication.” This was appealable not by reason of any special 
enabling clause in the Code of Civil Procedure, but because the 
pronouncement of the court was a <c decree, ” independent of any 
enabling clause in the Code of Civil Procedure. The suit was 
dismissed, the reason for the dismissal being the non-production 
of any evidence by uhe plaintiff, and the dismissal was a decree. 

He also cited Ablakh v. Bhagirathi (3) and Gosto Behary Sar- 
dar v. Hari Mohan Adah (4). Moreover, under section 102 of 
the Code of Civil Pioeedure, if the defendant admitted a part 
of the claim, the Court would have to pass a decree for that 
amount and dismiss the claim as to the remainder. It could not 
be contended that a portion of the order had the force of a decree 
and a portion not. The incongruity of breaking up a decree into 
two parts was considerable. 

As to the case of Mamab Ali v. Nihal Chand (5) the point that 
was actually decided was that an " appeal dismissed for default 

(1) S. A. No. 809 of 1909, decided on 8th (3) (1887) I. L, R., 9 All„ 427 , 

February, 1910. 

(2) (1906) I. L. R., 28 AH., 753. (4) (1903) 8 C. W, N„ 813. 

(5) (1893) I. L, R., 15 All., 859. 
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under section 536, of the Code of Civil Procedure ” was nob a 
decree. When an appeal is dismissed for default, the appellate 
court does not make any judicial pronouncement whatever. It 
does not confirm or modify or vary the decree appealed against. 

It leaves the decree of the court below untouched. He relied on 
Virascimy Atudah v. Manommany Ammcd (1) 

Tiie Full Bench case decided that any orders specially 
declared by the Code to have the force of decrees, would not 
have the force of decrees when passed under the Bent Act. 
Similarly any orders which would have the effect of decrees, but 
for the Ci exception clause ” in the new Code, would not cease to x 
be decrees when passed under the Rent Act where the ct excep- 
tion clause ” did not apply. He further submitted that as the 
plaintiff' had produced evidence, the suit should not have been 
dismissed for default, but should have been tried on the 
merits. 

He relied on Badam v. Nathu Singh (2). 

Munshi Gov end Prasad , for the respondent, was not called 
upon. 

Knox and Karamat Husain, JJ.:~ The plaintiff, who is the 
appellant in this case, filed a suit in the Rent Court for profits. 

On the date fixed for hearing neither the plaintiff nor his 
mukhtar were present in court, and the case was struck off the 
file in default The appellant then went in appeal to the 
Additional District Judge of Aligarh, and that court held that 
no appeal lay. {t The appellant it observed, ee was attempting 
to appeal from an order under the Tenancy Act of 1901, and 
that Act gave no right of appeal from an order. ” The appellant 
comes here in second appeal and contends that an appeal did lie. 
We have heard a long and careful argument addressed to us by 
the learued vakil for the appellant, but the matter seems to us to 
be covered by the previous decisions of this Court. Indeed there 
seems to us no need for any farther decision on the point. The 
Tenancy Act of 1901 is an Act which contains in itself an 
interpretation clause in which some twenty and more expressions 
used in the Act are interpreted. No place is given in that section 
to the word ‘order.’ Had it been the intention of the Legislature 
(I) (1863) 4 Mad,, H, C. Rep., 32. (2) (1902) I. L. R., 25 All., 194. 
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to eiw? that certain orders w*<uld Itav** t’ e cff- et of, and wulfl br 
liable to tie various provisions i» la’ mg to decrees, there would have 
been no difficult) in j It dug ih * woid * order 7 in the inierprwat*on 
clause and defining it, more or less in the same way ilia it was 
defined in the Code of f'ivil Procedure, 18^2. We must, therefore, 
take it that the word ( order 1 when it occurs in the Act, confers 
only those privileges on the holder of the ( order 7 and is subject 
to only those limitations, which in that Act are expressly said 
to attach to an e order/ Moreover, there is no right of appeal 
from either a £ decree* 'or an 4 order 7 unless the Statute gives it. 
The Tenancy A * vans wi’L a -codon in which it clearly la\s 
down that - 1 no appeal shall Hr from any decree or order passed 
by any court under thi- Ac except a- hereinafter provided.’ 7 
It then continues to deal wi h appeals, and it lav - down seriatim 
where an appeal lies from a decree and from an orde , where it 
lies from a decree only, and where it lies from an order only. 
There is no doubt that the Legislature did take the master into 
consideration and puf into separate classes 4 decrees ’ and i orders . 7 
This being so, we dismiss the appeal with costs. 

Appml dismissed. 

Before Mr. Justin Sir George Knox mid Mr. Justice Karamat Susans. 
GANESH SINGH (Djecrex«holdkb) t?. DEBI SINGH ( J cix>iient-dxbtor}.* 
Civil Procedure Code (11*08), order XXXIV, rule l4*~~Usufr actuary mortgage 
— Possession not given to mortgagee— Suit fur possession compromised, 
mortgagee taking simple money decree— Sale of mart gaged property. 

A usufructuary mortgagee t*ho had not obtained possession of the mortgaged 
property brought a smt for possession. The suit was compi onnsed and by con- 
sent a simple money decree wa3 passed m favour of the mortgagee. 

Meld that the decree being a decree passed on a compromise the mortgagee 
was not precluded from bringing the mortgaged property to sale in execution 
thereof. 

Madho Prasad Singh v. Baij Xafh (1), Rem Ban v. Bihari Gir (2) and 
Narvmgh Das v. Manna (3) distinguished. Rai Kashi Per shad Singh v. Bahu 
Dulse p Retrain Sahu (4) followed. 

The imU of this case were as follows : — 

The respondent, Debi Singh, executed a usufructuary mort- 
gage in favour of Ganesh Singh. Possession over the mortgaged 

* Second Appeal No. 630 of 1909 from a decree of Austin Kendall, District 
Judge of Oawnpore, dated the 4th of May 1909, confirming a decree of Mohan Xial 
Hakku, Subordinate J udge, Oawnpore, dated the ISth of January. 1909. 

(1) Weekly Notes, 1905, p. 152. (3) (1909) 6 A. L 731, 

(2) (1905) I. L. B,, m Alb, 58. (4) (19(H) 8 a W, N„ 964, 
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property was, however, not given to the mortgagee, and conse- 
quently he brouglit a suit for possession. The parties came to 
terms and filed a compromise in accordance with which a money 
decree was passed in favour of Ganesh Singh. Subsequently, 
on default of payment in terms of the compromise decree, 
Ganesh Singh applied for the execution of the decree by the 
attachment and sale of the same propel ty which had formed the 
subject-matter of the mortgage. 

The i ;dgemont-deh:cr objected tftat under the provisions of 
section 99 of the Transfer of Property Act [the same as order 
XXX IV, rule 14, of Act V of 1908] the property was not liable 
to sale. Both the courts below allowed the objection, holding 
that the propeity could not be sold. 

The decree-holder appealed. 

Babu Purushottaru Das Tandem , ( with him The Hon’ble 
Pandit Mad an Mohan Malaviya and Pandit Rama Kant Mala - 
riya) for the appellant, submitted that the principle of section 99 
of the Transfer of Property Act or of order XXXIV, rule 14 of 
the new Civil Procedure Code was that where a mortgagee had 
a subsisting mortgage he should not be allowed to bring the mort- 
gaged property to sale otherwise than by instituting a suit for 
sale in enforcement of the mortgage. The object of section 99 of 
the Transfer of Property Act was to prevent the mortgagee from 
depriving the mortgagor of his equity of redemption while his 
own lemedies under the mortgage were open to him as against 
the mortgagor. Neither the section nor the rule had reference to 
a case where the mortgagee had no remedies open to him under 
the mortgage and where the mortgage had expired, hiving merged 
into a compromise decree. In the present case the decree-holder 
had obtained a compromise decree in a suit brought upon the 
basis of the mortgage. He could not now bring a second suit on 
the basis of that mortgage. He was no longer a mortgagee, and 
by taking out execution of his decree he was not depriving the 
mortgagor of any rights under any mortgage. The judgment- 
debtor had consented to the decree being passed against him 
and he was estopped from objecting to the execution of it. 

Babu Jogsndra Nath Mulcerji , for the respondent, submitted 
that the word f moitgagee ? m section 99 of Transfer of Prop erty 
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Act or in or ler XXXIV, rale 1 1, of the Code of Civil Proce lure 
was quite e juprehen-uvc and *Ld not necessarily refer to the 
ea.se of an exi-iing mortgage. He relied on Madho Pra*a*l 
Singh v. B d j Nath (1), II* m Ban v. Behari Glr (2) and Nar- 
ningh Dm v. Mu ana (3). 

Babu Pi* f'mhoWzin Dm TatuUm in reply submitted that in 
none of the ab we cases was there a compromise decree in ques- 
tion and that for that reason they were distinguishable from the 
present case. The case of Rd Kashi Pershad v. Dideep 
Na^ain (4) wa« more in point. 

Knox an 1 Karamat Husain, JJ, This second appeal 
arises out of execution proceedings, taken by one Ganesh Singh 
on the basis of a compromise decree ch ained by him on the 29th of 
August, 1907, 

On the 8th March, 1907, Dehi Singh had executed a deed*of 
usufructuary mortgage in favour of Ganesh Singh. Possession 
over the property mortgaged was, however, not given and in 
consequence Ganesh Singh brought a suit for possession. The 
parties came to terms with each other, with the result that in 
accordance with the compromise a simple money decree was 
passed in favour of Ganesh Singh. One of the terms of the com- 
promise embodied in the decree was that the decree was not to 
be executed for 2§ months. At the end of this period, as pay- 
ment had not been made, Ganesh Singh asked the court to attach 
and bring to sale the property which had formed the subject- 
matter of the mortgage, dated the 8th of March 1907. 

The judgment-debtor objected that the mortgagee was not 
entitled to bring this property to sale otherwise than by institut- 
ing a suit for sale in enforcement of the mortgage (Order 
XXXIV, rule 14, of Act No. V of 1903). 

The court of first instance sustained the objection, and in 
appeal the order of the first court was upheld. 

The decree-holder comes here in second appeal and urges that 
the court below has erred in holding that the appellant cannot 
bring the property in dispute to sale without instituting a suit on 
the mortgage for sale. 

(1) Weekly Notes, 1905, p. 152. ( 8 ) (1909) 6 A. L. 731. 

(2) (1906) I. L. B„ 28 Alt, 58. {*) (1904) S C. W. S?., W, 
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In support of his contention the learned vakil laid stress 
upon the fact that the decree under which proceedings had been 
taken was a compromise decree, and therefore order XXXIV, 
rule 1 1, did not apply. 

The learned vakil for the respondents supported the orders 
of the courts below upon the authority of M adieu Prasad Singh v. 
Bctij Nath (1) Hem Ban v. Bifo f rl Gir (2) and Narsingh Das v, 
Musam'niat hlunna (3). All these cases, however, are dis- 
tinguishable from the present case. In none of them had the 
judgment-debtors in any way consented to the decree passed 
against them. The facts of the present case bring it within the 
principle laid down by the Calcutta Court in Rat Kashi Pershad 
Singh v. Baba Dvleep NaraJn Saha (4). Both in the case 
here and in the case there the decree was passed on a compro- 
mise, and we agree with the Calcutta Court m holding that the 
respondents are consequently estopped from objecting to it. The 
case here is even stronger than the Calcutta case, and, as the 
Calcutta Court observe, whether it be a good decree or a bad 
decree the court executing the decree cannot call it in question 
but must execute it. 

For these reasons we decree the appeal, set aside the orders of 
both the courts below, and return the case to the first court 
through the lower appellate court, with directions to readmit the 
proceedings upon its pending file and to dispose of them on their 
merits. The appellant will got his costs in all courts. 

Appeal decreed . 

eevisTonal civil. 

Before Hr, Justice Sir George Knox and Mr, Justice Karamat Eusatn, 

MATHURA PRASAD PANDE (Applicant) c GAURI SHANKAR DAS 

(Judgement-debtor) and KALI CHARAN CHANDAR (Decree-holder).* 
Civil Procedure Code (18S2), section SOS— Civil Procedure Code (1008), order 
XXlj rule 89 — Execution of decree — Sale m execution — Forfeiture of auc- 
tion purchaser's deposit 

An auction purchaser deposited in court Rs. 1,000 out of a total sum of 
Rs. 2,200. Owing to the judgement-debtor making an application to have the sale 
set aside, the auction purchaser did not deposit the remainder of the purchase 

* Civil Revision No. 54 of 1900. 

(1) Weekly Notes, 1905, p. 152. (3) (1909) 6 A, L.J., 731. 

(2) (It 05) I. L, 28 Aik, 58, (4) (1904) 8 O, W. N., 264. 
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momy. The judgemenUdebtor’s application v aa not accompany], as it should 
hare been, by court fm stamps m payment of ?hc expenses of the sale. on 

application by the auction purchaser for refund of the money deposited by him 
that the court would have exercised a proper discretion in allowing a refund as 
prayed, and it allowed, subject to payment by the applicant of the expenses 
of the sale. 

The facts of this case were as follows : — 

A house was sold at auction, for the sum of Rs. 2,200, in 
execution of a decree. The applicant, Mathura Prasad was the 
purchaser. Instead of depositing in accordance with order 
XXI, rule 84, of the Code of Civil Procedure Rs. 550 (being 
25 per cent, on the amount of his purchase- money), he deposited 
Its. 1,000. The balance of the purchase-money, which should 
have been paid within 15 days of the sale, was not, owing to cer- 
tain circumstances, paid up. The judgement-debtor applied under 
order XXI, rule 82, of the Code to have the sale set aside ; and 
the sale was set aside and the decree satisfied. The auction- 
purchaser thereupon applied for refund of the Rs. 1,000 which 
hohad deposited. The application was refused. He then came 
in revision to the High Court, 

Rabu Earendra Krishna Maker ji (Babu Jogindro Nath 
(Jkaudhri with him), for the applicant, contended that under the 
circumstances of the case the amount deposited should not be 
forfeited ; and that, at all events, that part of the deposit which 
was in excess of 25 per cent, of the sale price could not, under 
the law, be forfeited. 

What the court was empowered under order XXI, rule 86 
of the Code, to order to be forfeited was the deposit of 25 per 
cent, of the purchase-money, and nothing more. This was 
obvious from reading together rules 84 and 86 of order XXI. 
“ The deposit ” which could be forfeited under rule 86, was the 
same as the u deposit of 25 per cent.” specified in rule 84. The 
court, therefore, had no jurisdiction to order forfeiture of any sum 
deposited in excess of the said 25 per cent., such a sum being prac- 
tically a portion of the amount to be paid in under order XXI, 
rule 85. Then, as to the deposit as a whole, the sale having been 
set aside under order XXI, rule 89, no part of the deposit should 
be ordered to be forfeited. Under section 308 of the former 
Code it was obligatory to order forfeiture^ the words were 
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({ shall be forfeited.” The present Code, however, made it a 
discretionary matter; the words being altered to “ may, if the 

court thinks fit be forfeited.” Under the circumstances of 

the case the discretion ought to have been exercised in the appli- 
cant’s favour. 

The opposite part y was not represented. 

Knox and Karamat Husain, JJ. ’ These pi oceedings arise 
out of an application made by a purchaser of immovable property 
at a sale held by order of the court. The applicant sets out that 
upon his being declared the purchaser he at once paid into court the 
sum of R a . 1,000 towards the purchase-money, although he was 
required only to deposit at the time 25 per cent, of the purchase 
money, i. e , of Rs. 2,200. Before the balance of the purchase 
money was due from him the judgement-debtor approached the 
couit with an application under order XXI, rule 89 of the Code 
of Civil Procedure, 1908, and asked the court to set aside the sale 
under order XXI, rule 89. Sd far as we can ascertain from the 
record, along with this application the judgement-debtor deposited 
in court a sum equal to five per cent, of the purchase-money for 
payment to the purchaser. He also deposited in court a sum for 
payment to the decree-holder. We are not concerned with that 
in these proceedings. It does not, however, appear that the 
judgement-debtor paid, as he ought to have done, any of the expen- 
ses of the sale. By rules of the court this sum should have been 
paid in by court fees affixed to his application. No such court 
fees are to be found. Then, the present applicant approached 
the court with a petition asking that the money he had deposited, 
viz,, Rs. 1,000, might be refunded to him. The reason for his 
not depositing the balance is stated by him to be a notice received 
by him from the judgement-debtor to the effect that be was going 
to- have the sale set aside, and therefore no need arose for deposit- 
ing the balance, The court refused to refund the money and the 
applicant comes to us contending that as regards Rs. 450 out of 
the sum deposited by him, the court below bad no jurisdiction to 
declare it forfeited to Government and that it could declare as 
forfeited only 25 per cent, of the purchase-money which the pur- 
chaser is by law required to deposit immediately upon his being 
declared the purchaser. This contention appears to us to be sound 
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and mast prev&ih A- regard/? the balance he contends that the 
Code of 190? gives the court discretion, which tl e Cede r f 1882 
did not, &nd that the court wan no longer compelled to foifeit 
this de|K)dt to Government. The Code of 1908 does give the 
court discretion! and we think that the court should have, in the 
present case, exercised that discretion. At the same time, owing 
to what had taken place apparently between the judgement-debtor 
and the purchaser, the expenses of the sale appear never to have 
been paid into court. While, therefore, we set aside the order of 
forfeiture legarding the remainder als^ we under the circum- 
stances of the present case, direct that the purchaser wiH be entitled 
to recover the sum deposited by him upon his depositing by 
way of court fees such sum, if any, as should have been deposited 
by the judgement-debtor when he petitioned the court to set aside 
the sale. We make no order as to costs. 

Application allowed . 

APPELLATE CIVIL. 

Before Mr . Justice Tudball and Mr. Justice Piggott. 

DIPAN RAI and OTHERS (Dhfzhdahts) V. RAM KB E LA WAN (PmisrriFF) * 
Act (J&aml) No. II of 1901 ( Agra Tenancy Act J, sections 10 and 20— Act 
No. IX o/I872 (Indian Contract Act), section &5~ Usufructuary mortgage 
of sir lands— Possession not delivered to mortgagee— Suit to recover 
possession not maintainable. 

To secure repayment of money advanced to them by the plaintiff the 
defendants executed a usufructuary mortgage of certain sir land, but did 
not give possession. The mortgagee sued to recover possession of the land or 
to realize the mortgage debt by sale. Held that neither relief was open 
to him ; but ho could treat the mortgagees as exproprietary tenants and get 
rent assessed against them. Murhdhar v. Pent Paf (1) foHowed. Jijibhai 
Baidas v. Nagji Gulab (2) distinguished. 

The facts of this case were as follows: — 

The defendants executed a usufructuary mortgage in favour 
of A© plaintiff in respect of some plots of sir land on the 11th 
July, 1906 , and covenanted as follows : — 

i( This field the creditor may keep in his own possession or 
may have it cultivated through sub-tenants. The creditor may 

* Second Appeal No. 7 of 190=9 from a decree of Bri Lai, District Judge ci 
Ghazipur, dated the 22nd of September 1908, confirming a decree of Bwj Nath 
Das, Munsif of Gharipur, dated the 22nd of June 1908, 

(1) (1899) I. L. R, 22 AH, 305. (2) (1909) 11 Bern, L. R, 633. 
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enjoy the yield of the field in lieu of the interest on his money. 
We the executants shall pay the Government revenue every 
year from our own pocket The creditor shall have nothin** 
to do with the Government revenue In case the creditor 
aforesaid has to pay the revenue, then after first paying him off 
this money for the revenue with interest thereon at one per centum 
per month, we shall be competent to pay the principal amount 
secured by this deed on any Jeth puranmashi and get the 
deed returned to us. The creditor may have mutation of 
names effected in his favour in the revenue papers. If any 
damage oceurs to the field or if we or our heirs dispossess 
the creditor from the field, then in that case we empower 
the creditor aforesaid to sue in Civil Courts and recover from 
our persons and movable and immovable properties the whole 
of his money together with damages at the rate of two rupees 
per cent, per month from the] date of dispossession and with all 
costs.” 

Physical possession, however, of the sir was not given to the 
mortgagee. The mortgagee brought this suit for possession and 
in the alternative for recovery of the money secured by the 
mortgage. The court of first instance dismissed the plaintiffs suit 
so far as recovery of possession was concerned, but gave him a 
decree for money under section 68 of the Transfer of Property Act, 
1882. On appealt he District Judge confirmed the decree of the 
court of first instance. The defendants appealed to the High Court. 

Mr. M. L . Agarwoda , for the appellants, contended that 
the appellants having become exproprietary tenants, their con- 
tinuance in cultivation did not amount to dispossession of the 
respondent. The mortgage of the proprietary rights in the sir 
was a valid mortgage, and the possession of the mortgagee as 
such has not been disturbed. He had the right to get rent 
assessed on the exproprietary tenancy of the mortgagor. The 
covenant in the mortgage-deed to deliver physical possession 
of the sir was invalid and the mortgagee could neither sue 
for delivery of possession nor for recovery of money. He cited 
Bhikham Singh v. Har Prasad (1), Murlidhar v. Pem Raj (2), 

(1) (1896) I. L, R., 19 All., 35. (2) (1899) I. L. R., 22 All. 205. 
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Harnandan Ral v. Nakchhedi Rai < l) and Ram Sarvp v. Kuhan 
Lai (2). The covenant Itself being illegal, stipulation to pay 
damages in the event of breach of such covenant also was illegal; 
Taylor v. Chester (3), Laxman Lai K. Pandit v. Mulshankar (4) f 
Gopalrao v. KaUappa (5). 

Dr. Saiish Chandra Banerji (with him Baba Parmeshwar 
Dayal), for the respondent, submitted that the appellant had 
divided the deed into two sections, viz., (1) usufructuary mortgage 
of proprietary rights and (2) usufructuary mortgage of exproprie- 
tary tenancy. This was not the correct interpretation of the 
deed. There being a personal covenant to pay, the mortgage was 
anomalous, and a suit to recover the money could be brought. 
Even on the assumption that there was a usufructuary mortgage 
of the exproprietary tenancy, the parties were not in pari delicto , 
because the High Court under the old Rent Act had held 
that a usufructuary mortgage of au occupancy holding was valid, 
and it was not till 1906, i.e., after the execution of this mort- 
gage, that the High Court decided that the law had been 
altered by the new Tenancy Act*, Under the circumstances 
the mortgagee was entitled to recover his money under section 
68 (6) of Act IY of 1882, for, possession not having been 
delivered, the mortgage security did materially diminish. 
Ganeeh Singh v. Sujhari Kuar (6). 

If the mortgage failed by reason of the prohibition contained 
in the Tenancy Act, section 65 of the Contract Act applied 
and the mortgagee could recover the money under that section ; 
Jijibhai Laldas v. Nagji Gvdab (7), Gulab Chand v. Fulbai 
(8). Moreover the transaction was really one of loan, and the 
bond a simple money bond. Some money wa? advanced, and 
there were two ways pointed out in which the creditor’s claim 
might be discharged, viz . (1) by putting the creditor in posses- 
sion, and (2) by repaying the money with interest. There was 
an express covenant to pay the money ; this was separable from 
otter covenants in the deed and might be enforced. He referred 
to the Indian Contract Act, section 58, and the illustration. 

(1) (19061 3 A. L. J., 691. (5) (1901) 3 Bom., L. R., 164. 

(2) (1907) t L. R., 29 All., 3527. (6) (1887) I. L. R., 10 All., 47. 

(3) 1(1869) L. B., 4 Q. 309. (7) (1909) 11 Bom., L. R., 693. 

(4) . (1908) 10 Bom., L. R., 663. (8) (1909) 11 Bom., L. R„. 649. 
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Mr, M . £. Agmvcda, in reply, submitted that section 65 
of the Indian Contract Act had no application. That section 
contemplated an agreement which was discovered to be void 
and not one which was void in its very inception. There is a 
fiction that every person is supposed to know law. When Act 
II of 1901 was passed it was very widely discussed : it must 
be presumed that the parties knew of its provisions. If they 
entered into the transaction notwithstanding the express 
prohibitive clause in the Act, they must bear its consequences. 

The case of Jijibhai Lcildas v. Nagji Oulab says that if two 
persons are equally guilty, the right of the person in possession 
must prevail. Here the plaintiff is not in possession. More- 
over, the ruling is opposed to I. L. R., 22 All., 205. The provi- 
sion in the deed entitling the mortgagee to recover the money 
was dependent upon his suffering any loss in the field or being 
deprived of its possession through the default of the mortgagor. 
He could not avail himself of such provision, as the covenant 
to give possession was in itself illegal. 

Tudball and Piggott, JJ. — The facts of the case out of 
which this appeal arises are as follows : — 

The defendants appellants were owners of certain lands 
which they cultivated as their sir. On the 15th of July, 1905, 
they executed a document in favour of the plaintiff respondent 
to the following effect. They set forth that they had taken a 
loan of Rs. 599 from the plaintiff, and had placed him in actual 
physical possession of their sir lands, so that he might cultivate 
the lands himself or through sub-tenants, in order that the 
plaintiff might recover from the income of the land the interest 
on his money. They made a stipulation as to the payment of 
revenue due on the lands, with which we are not concerned. 
They further contracted that they should redeem the mortgage 
only by paying the principal on the puranmccshi of Jeth 
of any year. They further stipulated that if they or any of 
their heirs in future should dispossess the plaintiff, then the 
latter should be able to recover from them the amount lent with 
interest as damages at the rate of 24 per cent, per annum from 
their persons and property. The document nowhere contains 
a hypothecation of the property in question. It has been found 



ALLAHABAD SERIES. 


387 


tou XXXII,] 

m a matter of fa<"t by the courts below that the defendants 
did not place the plaintiff in actual physical possession of the 

sir lands* 

The plaintiff came into court asking for the following 
reliefs;— (a) actual possession over the lands in suit with 
damages, or (h) in die alternative, for a decree for sale of the 
mortgaged property with costs and future interest, to recover 
Rs. 599 principal and Rs. 144 interest by way of damages. 
The courts below have held that the plaintiff was not entitled 
to actual physical possession over the u*r lands, inasmuch as 
the defendants became exproprietary tenants on the execu- 
tion of the document, and as such were entitled to hold and 
cultivate the lands on payment of rent. They have further held 
that by reason of the plaintiff not having got actual posses- 
sion from die defendants, there has been diminution in the 
security offered by them, and under section 6S, Transfer of 
Property Act, the former was entitled to recover the money, 
and accordingly they granted him a simple money decree only. 
The defendants have now appealed to this court and urge that 
in so far as the contract between the parties was for delivery 
of possession of the exproprietary tenure which came into 
existence on the execution of the mortgage it is void, but that 
in so far as it is a mortgage of proprietary rights, the contract 
was a perfectly legal one, and as the appellants are ready 
to pay any rent which may be fixed upon their exproprietary 
tenure the plaintiff is not entitled to any relief whatsoever. 
There can be no question that directly the mortgage was exe- 
cuted the appellants became exproprietary tenants of the lands, 
and, as such, were entitled to continue in cultivatory posses- 
sion on payment of rent. In so far as the contract may be 
deemed to be an usufructuary mortgage of the exproprietary 
tenure, there can be no doubt that it is void in view of the 
terms of sections 10 and 20 of the Tenancy Act. In the case 
of Murlidhar v. Pern Raj (1), which was decided under the old 
Act Mo. XII of 1884, it was held that if the vendor of land 
contracts to put the vendee in cultivatory possession of the sir 
land, the contract is void and the vendee cannot recover any 
(1) (1899) I, h* B«j 22 All., 205, 
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1910 part of the sale consideration on the failure of the vendor to put 
Lipin Rax h ]m ' m 8UC ^ possession. The present is a case not of sale but of 
mortgage, but under the Tenancy Act a mortgage of exproprietary 
KafcLiwAN. right is as invalid as the sale mentioned in the above ruling. On 
behalf of the respondent no attempt has been made to support 
the decision of the lower court, but it has been urged that in 
view of the terms of section 65, Contract Act, now that the 
contract has been discovered to be void, the plaintiff is entitled 
to the return of his money. Attention on this point was called 
to the ruling Jijibhai Laldas v. Nagji Gvdab (1). The posi- 
tion of the parties in the case quoted was the reverse of the 
position occupied by the parties to the present appeal. In that 
case a certain alienation was declared to be void on account 
of the terms of the Bhagdari Act, 1862. The transferee had 
actually been put in possession, and the alienor came into 
court suing for possession of the property on the ground that 
the transfer, was void. The court decreed the claim only on 
the terms of the plaintiff refunding the money which he had 
received from the defendant, on the principle that he who 
seeks equity must do equity. The case is an example of the 
rule in pan delicto 'potior est conditio defendentis. In the pre- 
sent case the parties are in a totally different position. The 
defendants are in possession and the plaintiff seeks to enforce 
an agreement which is void. As was observed by Banebji, J f , 
in 22 AIL, 205, to accede to the plaintiff’s request would be 
equivalent to enforcing an agreement the consideration of which 
was unlawful. That case was of a transfer of an occupancy 
holding. In our opinion the parlies must be held to have known 
at the date of the execution of the mortgage-deed that the 
transfer of an exproprietary.interest in the sir land was contrary 
to the provisions of the Tenancy Act and therefore void. The 
parties therefore are in pari delicto , and the case is clearly one 
of those in which relief cannot be given to the plaintiff. Sec- 
tion 65, Contract Act, doe3 not apply to these circumstances. 
As the mortgage, in so far as it is a mortgage of proprietary 
rights, is a perfectly valid one, it is open to him to have rent 
assessed on the exproprietary tenure and to recover it from the 
(1) (1909) U Bom., L, B., 693. 
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defendants, who would be entitled to redeem the mortgage on 
the date mentioned in the mortgage bond. In the present case 
the plaintiff is not entitled to any relief whatsoever. In this 
view of the case, we allow the appeal, set aside the decrees of 
the courts below and dismiss the plaintiff’s snit with costs in 
all courts. 

. Appeal decreed. 
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Before Sir John StsmUp, Knight, Chief Justice, and Mr. Justice Banerji. 1910 

HABCHABAN lsd ormws& (Pnaa r riFFs) v. BINDU asd oxheb s (Defm roura).* February 18, 

Suit for profits — Limitation-" Adverse possession— Profit* collected bp 
co- sharers— Suit bp other co-sharert to recover their shares . 

Co-sharers who collect profits for other co- sharers are m a position similar 
to that of a lambardar, Where no acherse title has teen set up, the mere fact 
that a co-sharer plaintiff has not receive.] profits for more than twelve years 
before suit will not bar his claim. 

Maj Bahadur v» Bharat Singh (1) and Mihin Lai v. Badri Prasad (2) 
followed. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of Aikman, J. The facts of the case suffi- 
cienfcly appear from the judgement under appeal, which was as 
follows : — 

* The respondent Kali Charan brought a suit to recover a share of the pro- 
fits of certain shamlat land belonging to a village in which he owns a share. 

None of the defendants was a lambardar. They were co-sharers in the village. 

The court of first instance found that tlgere was no evidence that either* the 
plaintiff or his predecessor in title had ever received any profits of his share in 
Use shamlat land and dismissed the suit on this ground. On appeal the learned 
District Judge professing to follow the ruling m Mihm Lai v. Badri Prasad 
(1) gave the plaintiff a decree. The defendants come here m second appeal. In 
the case relied on by the learned Judge it will be seen from the concluding por- 
tion of the judgement at page 439 that great stress was laid on the fact that the 
defendant was a lambardar and it was remarked that the possession of a lambar- 
dar is not adverse possession. In my opinion the same principle cannot bo 
applied to the case of co-sharcrs. If the defendants here appropriated to them- 
selves the whole profits of the shamlat land, 'they thereby, I hold, gave notice to 
the plaintiff that they were setting up a title adverse to him, and if they did 
so for upwards of 12 years, as in this case, the plaintiffs claim would be barred. 

A case like the present is distinguishable from the case of co-owners in a joint 
family. In my opinion the Assistant Collector was right. I allow the appeal 
with costs, set aiide the decree of the lower appellate court with casts and 
restore that of the court of first instance.” 


* Appeal No. 56 of 1909 under section 10 of the Letters Patent, 
(I) (1904) I. L, R } 27 AH„ 348 , (2) (1905) I. L. &, 27 All., 43S* 
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The plaintiffs appealed. 

On this appeal — 

Baku Durga, Char an Banerji , for the appellants, submitted 
that the mere fact that the respondents co-sharers took the 
profits for the last twelve years before the suit could not make 
their possession adverse. There must be an assertion of adverse 
possession and repudiation of other co-sharers’ title. He cited 
M'hliin Lai v. Badri Prasad (1) and Raj Bahadur v. Bharat 
Singh (2). Possession of a lambardar was not adverse, and 
similarly the possession of a co-sharer could not be adverse. 

Pandit Mohan Lai Sandal , for the respondents, submitted 
that a lambardar stood in a fiduciary relation to other co-sharers. 
The case of a co-sharer in exclusive possession was different. 
The withholding of one year’s profits was notice enough that 
other title was being repudiated and that repudiation led to an 
adverse title to the plaintiffs’ rights where the profits were with- 
held for more than twelve years. He cited Tulsi Singh v. T 
Lachman Singh (3). 

Stanley, C. J., and Baneeji, J. — The suit out of which this 
appeal has arisen was brought by the plaintiffs appellants for their 
share of profits of shamlat , that is, common land. The court 
of first instance dismissed the suit on the finding that the plain- 
tiffs had not received their share of profits within 12 years pre- 
ceding the date of the suit. The lower appellate court found 
that there was no evidence of any adverse claim or repudiation 
of the plaintiff’s title by the defendants, and held that the mere 
non-payment of profits did not extinguish the plaintiffs’ right. 
It accordingly decreed the claim. 

On appeal to this Court the learned Judge before whom the 
case came disagreed with the view of the lower appellate court 
and restored the decree of the court of first instance. From 
this judgement the present appeal has been preferred under 
the Letters Patent. 

We are unable to agree with the view of the learned Judge 
of this Court. He draws a distinction between the case of a 
lambardar and the case of co-sharers making collections for the 

(1) (19 05 ) I. L. R, 27 All,, 436. (2) (1904) I. L. R, 27 All,, 348. 

(3) Weekly Notes, 1881, p. 20, 
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whole coparcenary body. We fail to ^ee any ^ueh distinction. 
Co-sharers who make collections for themselves and other co- 
sharers are in the same position as regards the amounts col- 
lected as a lambardar. In the ease of a lambardar it was held in 
Milan Lai x/ Badri Prasad (1) that the fact that a co -sharer 
plaintiff has received no profits for 12 years previous to the suit 
from the lambardar is not by itself sufficient to bar the suit in 
the absence of evidence that the defendant lambardar was dur- 
ing those 12 years holding adversely to the plaintiff. In this 
case the ruling in Raj Bahadur v. Bharat Singh (2) was approved 
of. Thai was a case in which a co-sharer in an undivided xnahal 
claimed to recover a share in the profits of certain sir land 
appertaining to the mahal. It was held that the mahal being 
undivided the defendant's possession of the sir land had never 
really been possession hostile to the plaintiff, and in the absence 
of any repudiation of the right of the plaintiff or his predecessor 
in title to enjoy the profits or to be in possssdon of their share 
of the sir lands, the claim was not time-barred. The principle 
of these rulings fully applies to the present case. The learned 
Judge of this Court says : — u If the defendants have appropriated 
to themselves the whole profits of the ihamlat land, they thereby, 
I hold, gave notice to the plaintiff that they were setting up a 
title adverse to him, and if they did so for upwards of 12 years, as 
in this case, the plaintiff’s claim would be barred.” We wkoll y 
disagree with this view. The appropriation of profits cannot be 
regarded as notice to the co-sharers that their title was repudiated. 
As it was found in this case by the lover appellate court that the 
plaintiffs’ title was never denied and that there was no evidence 
of any adverse claim on the part of the defendants for a period 
of 12 years, the plaintiffs’ claim was not time-barred, and the lower 
appellate court was right in decreeing it. 

^ We accordingly allow the appeal, set aside the decree of this 
Court and restore that of the lower appellate court with costs. 

Appeal chcretd . 

(1) (1935) I. L, R* 27 AIL, 433. (2) (1904) L L. R., 27 AIL, 348. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice JSanerfi. 

BACHCHAN SINGH (Plaintiff) v. KAMTA PRASAD and oteees 
(Defendants).* 

Act No. XT of 1877 ( Indian Limitation ActJ f schedule II, articles 91, 141— 
Limitation-— Suit to recoter possession of property sold by guardian during 
minority of plaintiff —Cancellation sale deed ancillary —Decree for posses- 
sion conditional upon restoring such portion of the consideration as was for 
the minor's benefit . 

Held that in the case of a suit to set aside an alienation of the plaintiff’s 
property made during his minority by his guardian the limitation applicable 
is that prescribed by article 141 of the second schedule to the Indian Limitation 
Act, 1877. Unm v. Kunchi Amma (1) followed Abdul Rahman v. SuJch Dayal 
Smgh (2), Jhamman Kunwar v. TiloTci (3) and Ram Dei Kunicar v. Abu Jafar 
(4) referred to. 

When, however, such a sale is m part for the benefit of the minor 
plaintiff, he is in equity liable to make good to the purchasers the portion of the 
consideration by which he benefited, and he would be entitled to recover the 
property only on condition of his paying to the purchasers that portion of the 
consideration. Gohnd Smgh v. JBaldeo Smgh (5) referred to. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of Richards, J. The facts of the case suffi- 
ciently appear from the judgement under appeal, which was as 
follows : — 

“ This was a suit m which the plaintiff claimed a declaration that he was 
the owner of certain property and that his mother Musammat Bhawam had no 
power to make a transfer durmg his minority and that a sale-deed executed by 
his mother in favour of the defendant should be cancelled and that he be put m 
possession of the property. The facts are fairly simple. At the time of execution 
of the sale-deed in question a decree had been passed by a court against the 
plaintiff himself in respect of a debt due by his father. He was then a minor and 
his mother was his guardian in the suit and his natural guardian also. The 
courts below have held that a part of the sale at least was for the benefit of the 
mmor. The sale was a sale of half the property and by its means the other half 
was saved. The consideration money was Rs. 400 and the lower court has held 
that out of Rs 400, Rs 285 was raised by the sale for the benefit of the minor. 
Had the court found that the whole * transaction was also for the benefit of the 
minor under the circumstances of the present case, I do not think any one 
could find much fault with the decision. However, where a minor’s property is 
concerned, the court is, no doubt, quite right to be very strict. The mmor came 
age in 1901, and the suit was not instituted until 14th August 1907. It seems 
me that the plaintiff should have instituted the suit at a much earlier date. 


* Appeal No. 79 of 1909 under section 10 of the Letters Patent. 


(1) (1890) I. L. R., 14 Mad., r 2 6. (3) (1903) I. L. R., 25 All , 435. 

(2) (1905) I. L. R., 28 All., 30. (4)1(1905) I. L. R., 27 AIL, 494. 

(5) (1903) I. L. B„ 25 All,, -330. 
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H« waited until hi.'? mother wa* dead. The dufenrhuit could no: Jjc expected to 
produce the bonds aud the delay earned great difficulty to the defendant. One 
of the pita* ra #cd is that the .vjit is barred by Act 91 of tha Limitation A ct XV 
of 1877, The authorities on this subject arc not very clear. I think that it may 
be safely Uid down that article 91 does apply to cases in which it is necesaary 
that the <k?od should be m:i aside, that is to say, to cases in which the plaintiff 
cannot get hi* property until the deed is set aside. The oourt of first instance 
held that the consideration to some extent failed, and gave the plaintiff a decree 
for po weesioo of a proportionate part of the property. The lower appellate court 
gave the plaintiff a decree foe pcaecssioa of all the land and cancelled the aak- 
deed on condition of the plaintiff’* paying Ha. 285 within a time named. If the 
motley was not paid the suit was to be dismissed. 

11 Having regard to the fact that at the time the sale-deed was executed, a 
decree was actually out against the plaintiff, and further that the decree is 
referred to and mentioned in the sale-deed and also to the fact that the main 
object of the salt* wa.^ to satisfy the decree. I think that the sale-deed may fairly 
be treated a* if it were a Iced expressly made by Musammat Bhawani as guardian 
of the minor. If it was so made and if it was not fraudulent (and void cm this 
account), I think it must be considered as the deed of the plaintiff himself. The 
act of a guardian of a minor as such is the act of the minor. It was nocessary 
therefore lor the plaintiff to set the deed aside before he could regain possession 
of hia property. His onrn plaint and the prayers contained therein demonstrate 
that he and his adviser* considered that the deed must bo got rid of before the 
property could be claimed. 

« I think that having regard to the circumstances of the present case the 
plaintiff ought to be strictly confined to his plaint. On the facts of the case, 

I held that article 91 of the Limitation Act XV of 1877 does apply and the suit 
is barred by limitation. 

“ I therefore allow the appeal, set aside the decrees of both the courts and 
digmixi the plaintiff’s suit with costs in all courts.” 

The plaintiff appealed on this appeal. 

Maulvi Ghulam Mujtaba , for the appellant, submitted that 
the suit being one for possession of immovable property was 
governed by Article 144 and not Article 91 of the Limitation 
Act, and relied on Abdul Rahman Y.Siokh Dayal Singh (1). 

Mun&hi Gvlzari Led, for the respondents, submitted that, 
apart from the question of limitation, the finding of the first 
oowfc of appeal being that the Bale by the guardian was for the 
benefit of the minor, the suit ought to have been dismissed. As 
to the question of limitation, he contended that the case in I. L. R., 
28 Alb, 30 related to the transfer by a guardian which was be- 
yond his power and not to a valid transfer for the benefit of 
the minor. He cited Hasan Mi v. Nazo (2), Chundtr Nath 
( 1 ) (1905) I. L. a, 23 AlL fl .30. (2) (1839) 1 L. B., 11 AIL, m. 
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Bo*e v. Ram Nldhl Pal (1), Janhi Kunwar v. A/d Singh (2), 
Gajfrlr! Prazad v. Dharam Dai (3) and Malkarjun v, 
Narha.ro (4\ 

The suit wa^ governed by article 144 or SI of the Limitation 
Act ai d the plaintiff must gen iid of the sale before he got 
jo sses^on of the property. He further submitted that it would 
not be just and equitable to deprive the respondents of the 
possession of the property sold to them for valid necessity after 
such a length of time. It would be more equitable to allow 
them to retain the property on payment of the portion of the 
consideration which had not been proved to have been paid for 
necessity. Gobind Singh v. Baldeo Singh (5) and Ram Dei 
Kunwar v. Abu Jafar (6) relate to a different state of things. 

Stanley, C. X, and Banerii, J. :—The suit out of which this 
appeal has arisen was brought by the plaintiff appellant to re- 
cover certain property sold by his mother Musammat Bhawam 
during his minority on the 7th of July, 1896 The plaintiff 
attained majority on the 1st of July, 1901, and instituted the suit 
on the 14th of August, 1907. His allegation was that his mother 
had no authority to sell the property and that there was no 
necessity for the sale. He asked for a declaration that the 
sale was void and could not affect his interests, and, as stated 
above, he sought to recover possession of the property com- 
prised in the sale. The court of first instance decreed the 
claim in part, The lower appellate court held that the sale 
by the mother was for the benefit of the minor to the extent 
of Rs. 285, that is to say, that there was necessity for raising 
that sum for the benefit of the minor and to save his other 
property, and that to that extent the minor was liable. It 
made a decree for possession subject to the condition that 
the plaintiff should make good to the defendants Rs. 285. 
Otherwise the suit would stand dismissed. From this judge- 
ment two appeals were preferred and were disposed of by a 
learned Judge of this Court. He held that the claim was 
barred by limitation, not having been brought within three 
years from the date on which the plaintiff attained majority, 

(1) (1902) G C W.N., 803. (4) (1900) I L. R., 25 Bom., 337. 

(2) (1887) I. L R, 15 Calc., 58. (5) (1903) X. L R., 25 All., 330. 

(3) Weekly Notes, 1888, 152. (6) (1905) I. L. R., 27 AU., 494. 
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and ho applied to n the provisions of article 91 of vhedule II 
of the Indian Limitation Ah, No, XV of J 877, and dis- 
missed the suit in it- entirely. Fr*»m the judgement of die 
learned Judge of this Court this appeal and the connected 
appeal No. 83 of 1909 ha \ e been preferred. It is contended 
that article 91 of schedule II of the Limitation Act of 1877 
does not apply to a case like this. In our judgement this 
contention is well founded. The suit of the plaintiff is not one 
to set aside a document executed by him-elf, hut to recover 
immovable property belonging to him, which, according to 
him, had !>een alienated by his guardian without valid author- 
ity to do *o. Suclra siit is in reality a suit for the recovery 
of immovable property, and the prayer for a declaration that 
the sale does not affect the plaintiff's rights is only ancillary 
to the substantive claim for possession. As wa- jointed out 
by the Madras High Court in Unni \. Kuncln Arnica (1 ) . 
u When a person seeks to recover property against an in- 
strument executed by himself or one under whom he claims, 
he must first obtain the cancellation of the instrument, and 
the three yeais* rule enacted by article 91 applies to any 
suit brought by such j>erson.” But €i where an instrument 
of alienation is executed by a person who is not the fall 
owner of the properly but has only conditional authority to 
dispose of it, that article would not apply-” The learned 
Judges proceed to observe : — u Sink are the cases of a guardian 
of a minor, the manager of a Hindu family or the soilless 
widow in a divided Hindu family. In these cases, as wa^ 
argued by the appellant’s vakil, it is not only not necessary, 
but it is not possible, to have the instrument of alienation 
cancelled and delivered up, because, as between the parties to 
it it may be a perfectly valid instrument. All that is needed 
is a declaration that the plaintiff’s interest is not affected by 
the instrument, and that declaration is merely ancillary to 
the relief which may be granted by delivery of possession.” 
A similar view was held by this court in several cases, of 
which we may refer to the case of Abdul Rahman v. Sulch 
Dagal Singh (2). The same principle was laid down in 

(X) (1890) I. Jj, R« 11 Mad., 26, (2) (1005) I. L. E„ 28 -Ml , 30, 
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goods, he re mi Lied money to his employers at Mirzapur. Finally 
he was called upon by his firm to furnish accounts. He offered 
Rs. 500 a- a deposit but did not submit any account. He did 
not in fact pay the sum which he offered as a deposit, and he 
failed to account for the goods entrusted to him. The firm laid 
a complaint against him in Mirzapur, where he was tried and 
found guilty by a first class magistrate of an offence under section 
408 of the Indian Penal Code. He appealed unsuccessfully to 
the Sessions Judge, and then applied in revision to the High 
Court. 

Babn Salya Chandra Mtikerji, for the applicant. 

The Government Advocate (Mr. IF. Wtdlach) for the Crown, 
and Babu Lalit Mohan Bancrji, for the other party. 

Tudball, J. — This is an application in revision against the 
conviction of the applicant of an offence under section 408 of the 
Indian Penal Code, by a magistrate of the first class of Mirzapur. 
The conviction and sentence were upheld ou appeal by the 
Sessions Judge. Briefly stated the facts are as follows. The 
applicant was employed as an agent by a firm in Mirzapur. 
Goods were entrusted to him for sale in various districts id 
Lower Bengal, and from time to time, as he sold goods, he remit- 
ted money to his employ eis at Mirzapur. Finally, at the end 
of the cold weather, he was called upon to furnish accounts. He 
offered Rs. 500 as a deposit, but did not submit any account. It 
has been found that he failed to submit any account and that he 
failed to pay even the Rs. 500 which he had first offered to depo- 
sit. There can be no question or doubt that the applicant had to 
account for cither the goods or the money, and that ho failed to 
produce either. 

Objection is taken that the courts of Mirzapur had no jurisdic- 
tion to try the case against the accused, as the charge showed he 
had embezzled the money at various places in Lower Bengal, In 
view of the decision in Queen Empress v. O’Brien (1), it seems 
to me that the Mirzapur courts had jurisdiction to try the case. 
It is impossible to state exactly where the act of embezzlement or 
the various acts of embezzlement took place ; but they must have 
taken place either at Mirzapur, or at one of the various districts 


(1) 1896) I. L. R.j 19 All., 411. 



YOL. XXXII.] ALLAHABAD SERIES* 399 

where tbe applicant travelled in order to sell his master’s goods. 
Section 182 of the Code would apply, it seems to me, equally 
well. But even if there be any such irregularity, section 531 is 
clearly a bar to the interference by this Court in the matter 
merely on this ground. The second point pleaded is that the 
matter is merely one of a civil nature. With this I cannot agree. 
The applicant’s behaviour clearly discloses a dishonest intention. 
The sentence in my opinion calls for no interference. The appli- 
cant was in a position of trust, and fully deserves the punishment 
which has been awarded. I theref re dismiss the application. 
The applicant mu-t surrender and serve out the remainder of his 
sentence. 

Application dismissed. 

APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerji. 

ASA RAM (Defendant) v. KANHAIYA (Pdaintiff),* 

Pre-emption — Wajib-ul-arz — Construction of document— Custom or contract . 

The wajih-ul-arz of a village in the Saharanpur district contained the follow- 
ing declaration on the part of the co-sharers : — Whereas a new settlement 
of our village from July I860 to 1890, for a period of 30 years, has been made 
on a revenue of Rs 484 annually, therefore the agreement of us proprietors 
and lambardars is that till the term of this settlement and m future till the 
completion of the next settlement we shall remain hound and carry out— , J ’ 
the reference intended being presumably to subsequent clauses of the document. 
In a later wajib-ul-arz of 1295 Pash, the parties stated “ In regard to the 
remaining customs of the village the wajib-ul-arz of 1267 Fash should be 
referred to.” 

Meld that the. wajib-ul-arz of 1267 Fasli recorded a contract and not a 
custom, and that contract had expired with the settlement for which it was 
entered into. Maratib Kusam v. Alam Ah (1) and Budh Si?igh v. 0-opal Bai 
(2) followed, * 

This was an appeal uader section 10 of the Letters Patent 
from a judgement of Griffin, J. The facts of the case appear 
from the judgement under appeal, which was as follows 

“ This is a defendant’s appeal. The plaintiff’s suit for pre-emption was 
based on the provisions of the wajib-ul-arz of 1267 and of 1295 Fasli. The 
defence so far as we are concerned with it in the present appeal is that the 
record of the right of pre-emption in the wajib-ul-arz was a record of contract 

* Appeal Ho. 95 of 1909, under section 10 of the Letters Patent. 

(1) Weekly Notes, 1907, p. 285, (2) (1908) I. L. R., 30 AH, 544, 
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and not of a custom and that as the settlement of 1207 has come to an end 
the plaintiff could no longer claim pre-emption under the provisions of that 
wapb-ul-arz Both the couits below have decreed tho plaintiffs suit. The 
defendant comes heic m second appeal. The same pleas aie uiged here as were 
laised m the couits below The wajib-ul-urz of 1267 bears the alternative 
heading “ dastur dch 1 After netting out tho names of the co-shaicis m the vil- 
lage it rec tes li juhe bandobasl jadid licnnare gaon lea 4S4 ruyiya salyana masaici 
sarlca, somulcariar hua hai, i s waste igrar ham mallcan wa lambardaran lea y%h 
ha% Tec la miyad bandobasl wa ay an da ta talcmil bandobasl sani paiband rahlcar 
amal daramad Jcaranyc ” In tho later wajib-ul-aiz, so iai as wc can ascertain 
from the copy on the iccnd, thcicaio some pioMSions iclitmg to payment of 
lent, to paitition and to other mattcis, and the document concludes — “ a fa 
digar dasturab deln Ice babat wajib-nl-arz san 1267 deldia jaega For the 
appellant reliance is placed on the wording of tho pi Gamble recited above and 
particularly the words “ fa miyad bandobasl tva ayanda iatahml bandobasl 
sani paiband rahlcar amal daramad harenge ” as showing that tho parties 
intended that the wajib-ul-arz should be cnfoiccd only until the new 
settlement. It is also contended that the words “ amal daramad Tear eng e ” 
should he taken as governing all the succeeding clauses and not only the 
preceding clause relating to the assessment of lovenue I am also referred 
to the rulings reported m Weekly Notes, 1907, p. 2S5 , Week!} Notes, 1908, p. 
246 and C A. L. J , 9 In tho two former, which were from tho same district 
namely, Saharanpur, as is lliib case, tho wajtb-ul-arz recited that co-sharers will 
continuo to he hound by ‘the conditions following’ The learned District 
Judge regards the omission of this phrase from tho wajib-ul-arz m this case 
as material. This omission certainly differentiates this case from the rulings 
reported m W N , 1907, and W N , 1908. Tho caso reported in Vol 6 of 
the Allahabad Law Journal at page 9 is not particularly m point. I have to 
look to the terms of the wajib-ul-arz m this particular case. It appears to me 
that the agreement sot out at tho opening of tho document rofers more parti- 
cularly to the Government rovenuo for the term m which tho settlement was to 
remain m force. Tho words * is waste 1 before the word ‘ igrar 5 indicates that the 
following words refor to tho words immediately preceding, namely, to tho assess- 
ment of revenue. The signatures which arc appended at the foot of the wajib- 
ul-arz show that the signatories agreed to bo hound by tho conditions sot out m 
the document, and it is not necessary to read the preamble as governing all the 
conditions which follow. Apart from this preamble there is no indication as 
to the condition relating to pro-emption that the right of pre-emption was a 
i ight created by contract solely. In my opinion the couits below wore right 
m docreemg the plaintiff’s suit. I dismiss the appeal with costs.” 

The defendant appealed. 

Dr. Tej Bahadur Sapru,, for the appellant. 

Munshi Gufoari Lai , for the respondent. 

Stanley, G. J. and Banerji, J. — The only question in this 
appeal is whether or not the record of a right of pre-emption 
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is of a right arising from contract or existing by custom* This 
question depends upon the provisions of the wajib-ul-arzes of 
the village of 1267 and 1295 Fasli. The village in question is 
situate in the Saharanpur district. The courts below held that 
the record was one of a custom and not of a contract, and that 
therefore, notwithstanding that the settlement had come to an 
end, the plaintiff was entitled to pre-empt the sale effected in 
favour of the defendant appellant. 

In the wajib-ul-arz of 1267, which is intituled “ wajib-ul-arz 
yane dastur dehi mauza Sidhauli ” after setting out the names 
of the co-sharers in the village, there is the following recital : — 
“Whereas a new settlement of our village from July 1860 
to 1890, for a period of 30 years, has been made on a revenue of 
Es. 484 annually, therefore the agreement of us, proprietors 
and lambardars, is that till the term of this settlement, and in 
future till the completion of the next settlement, we shall remain 
bound and carry out.” The sentence is incomplete, it not 
being stated what the signatories to it agreed to carry out. But 
it appears to us to be clearly the intention that they were to carry 
out the provisions of the document contained in the subsequent 
clauses and that some such words as [ the provisions herein con- 
tained ; must be supplied. 

In the later wajib-ul-arz, after dealing with the provisions 
relating to the payment of rent, partition and other matters, the 
document concludes with the following words: — “In regard to 
the remaining customs of the village the wajib-ul-arz of 1267 
Fasli should be referred to.” 

In the courts below reliance ,was placed by the appellant 
upon the rulings in Maratib Husain v. Alarn Ali (1) and Budh 
(Singh v. Gopal Rai (2). In the first mentioned of these cases 
the wajib-ul-arz of the year 1861 declared that the zamindars of 
the village, which was in the district of Saharanpur, would be 
bound by and act upon the undermentioned conditions for 30 
years, until the completion of the next settlement, and amongst 
the undermentioned conditions were certain conditions relating 
to the right of pre-emption. A fresh settlement was commenced 
in 1890, and in the wajib-ul-arz prepared at the time of that 
(1) Weekly Notes, 1907, p. 285. (2) (1903) L L. 30 AH., 544, 

53 


1910 


Asa. Ram 
v* 

Kanhaiya, 



1910 


Asa Kam 
Kaneaiya. 


402 THE INDIAN LAW REPOETS, [VOL. XXXII, 

settlement it was provided that as to the remaining customs in the 
village the record of rights prepared in the former settlement 
is to be looked at. The language of these two wajib-ul-arzes 
is very similar to that of the wajib-ul arzes which are relied 
upon in the case before us. It was held in that case that the 
earlier wajib-ul-arz recorded not a custom but a contract, which 
came to an end with the term of the settlement^ and the later 
wajib-ul-arz could not be construed as the record of a custom 
which sprung up in the interval of 30 years between the two 
settlements, and there was therefore no right of pre-emption in 
the village. This was an appeal under the Letters Patent from 
the decision of one of ns and that decision was upheld by a 
Bench of two Judges of this Court of which the other of us was 
a member. It was followed m the case of Muhammad Sabir 
v. Sat Rami First Appeal No. 222 of 1905, decided on the 22nd 
of July 1907, the particulars of which are given in a note to the 
report of the ease of Maratib Husain v. Alam AIL In the 
second mentioned case of Budh Singh v. Gojoal Rai the wajib- 
ul-arz of a village in the same district of Saharanpur, of the year 
1867, contained an agreement on the part of the Jchewatdars of 
the village that up to the term of settlement and in future up to 
the termination of the next settlement they would abide by 
“ the following terms and act upon them.” Amongst the subse- 
quent provisions were certain conditions relating to the right of 
pre-emption. In the later wajib-ul-arz of 1890 no mention was 
made of any custom of pre-emption, but there were the following 
words i( for the remaining village customs seethe wajib-ul-arz 
prepared in 1867.” It was therein held that the wajib-ul-arz of 
1867 recorded a contract and not a custom, and that the rights 
conferred by it would not be" perpetuated by the reference made 
in the later wajib-ul-arz to the customs existing in the village. 

We are unable to distinguish the provisions of the wajib-ul- 
arz in the present case when properly interpreted from the wajib- 
ul-arz in the cases which we have cited. The learned Judge of 
this Court from whose decision this appeal has been, preferred 
differentiated the two cases by the fact that in the wajib-ul-arz 
before us the words “ undermentioned conditions” or u conditions 
following ” do not appear in the preamble. It appears to us, 
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with all deference to our learned brother, that no weight can be 
attached to this distinction. The language of the preamble 
clearly is not complete. To render it complete it appears to us to 
be absolutely necessary to incorporate into it some such words as 
“the provisions,” or “the clauses,” or “conditions following,” 
words which occur in wajib-ul-arzes of the same district which 
have received judicial interpretation. That was clearly, we 
think, the intention of the parties who signed it. Again, we do 
not agree with the learned Judge in the view that the words “ is 
waste ” before the word “ iqrar ” indicate that the following 
words refer to the words immediately preceding, namely, to 
the assessment of revenue. For the signatories of the wajib-ul- 
arz to express an agreement o*n their part to pay the revenue 
fixed by the settlement officer and be bound by the settlement 
would be redundant and unnecessary. The natural meaning of the 
preamble is that in view of the fact that a new settlement had 
been framed, the proprietors express in it an agreement to be 
bound by the provisions of the wajib-ul-arz generally. The words 
“is waste” do not indicate that they were merely binding 
themselves to pay the Government revenue. We cannot distin- 
guish the case before us from the cases to which we have referred, 
and we think that the decisions in those cases govern the present 
case. We may point out the importance in cases of the kind of 
uniformity of decision, if such is possible to be attained. Nice 
distinctions, should not, we think, be drawn with the object of 
differentiating one case in a district from another in the same 
district. As far as is possible a broad rule should be observed, 
and if possible that broad rule should be applied to all cases 
which reasonably come within it. We think that the courts 
below and also the learned Judge of this court were wrong in 
not following the decisions to which we have referred. 

We accordingly allow the appeal, set aside the decree of the 
learned Judge* of this Court, and also the decrees of the lower 
courts and dismiss the plaintiff's suit with costs in all courts. 

Appeal dejcr&ed* 
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lief ore Mr, Justice Sir George Knox and Mr Justice Kara mat Husain. 

GYANENDRA NATH BASU (Decree-hobder )' v . RANI NIKALO BIBI 

AND OTHERS (OBJECTORS).* 

Civil Procedure Code (1882), section 231 — Hindu law —Joint family Decree 

obtained against uncle executed against nephews — Legal representative— 
Limitation Act No, XV of 1877 ( Indian Limitation Act) y schedule II 
article 170— Application against persons not the legal representatives 
A simple money decree was passed against ono Raja Suchit Prasad Singh. 
He died leaving a widow and two nephews. Application for execution was made 
against the two nephews, but was dismissed, upon tho ground that the property 
sought to be taken in execution was ancestral. A second application for execu- 
tion was made against other property, alleged to bo self -acquired, and this 
time against tho widow as woll as the nephows. 

Held that the nephews were not the legal representatives of the deceased 
judgement-debtor, and this being so, an application for execution against them 
could not be held to keep the decree alive as against the widow, with respect to 
whom it was otherwise barrod by limitation. Teerappa Qhetiiar v. Eamasmmi 
Aiyar (1) referred to. JRamamij Sc wale Singh v. Hingn Lai (2), Gopal v. Ear 
Prasad (3) and Han v. Harayan (4) distinguished. 

The facts of this case were as follows : — 

The appellant obtained, on 5th February, 1904, a simple 
money decree against Raja Suchit Prasad Singh. Shortly after, 
the Raja died, leaving a widow and two nephews. The first 
application for execution of the deciee was made on 19th April 
1905, against the nephews alone in respect of certain immovable 
properties alleged to be the assets of the late Raja in their hands. 
It was disallowed on the ground that these properties had come 
to them by right of survivorship and not by inheritance, in- 
asmuch as they were ancestral properties, and the Raja, together 
with the nephews, had been members of a joint Hindu family. 
Some time after this, an arrangement was effected between the 
decree-holder and one of the nephews ; the nephew wrote a 
letter on 22nd January, 1906, saying that he was arranging for 
Rs. 500 as part payment, although in this letter he denied his 
liability for the decretal amount ; and Rs. 500 was paid on 16th 
February, 1906. This adjustment and the part payment were 
made out of court, and were not certified under section 258, Civil 


* Seoond Appeal No. 594 of 1909 from a decree of E. H. Ashworth, District 
Judge Benares, dated the 2nd of April 1909, confirming a dccreo of Maula 
Bakheh, Subordinate Judge of Benares, dated the 25th of January 1909. 

(1) (1903) I, L. R,, 27 Mad,, 100. (3) Weekly Nolos, 1892, p. 241. 

(2) (1881) I. L, R., 3 All., 517. (4) (1887) I. L. R„ 12 Bom., 427. 
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Procedure Code of 1882. The next application for execution 
was made on 28th May, 1908, against the nephews as well as 
the widow, in respect of properties other than those against which 
the previous application had been directed on the allegation that 
these were self -acquired properties of the deceased Raja and in 
their possession. Thereupon, the nephews objected that the 
dismissal of the previous application operated as res judicata; 
and also that the application was time-barred. The widow also 
objected that the application as against her was time-barred. 
These objections having prevailed in the lower courts, the decree- 
holder came in second appeal to the High Court. 

JBabu Earendra Krishna Mukerji , for the appellant : — 
Taking first the case as against the widow, the first application 
for execution, although it was against the nephews alone would 
give a fresh start for the period of limitation as against the widow 
as well; the mere fact that it was made against the wrong person 
does not hinder the operation of the benefit of article 179 of 
the Limitation Act ; Gopal v. Ear Prasad* (1). Again, an appli- 
cation for execution against one of the several legal represen- 
tatives takes effect for the purposes of limitation against them 
all ; Ramanuj Sewak Singh v, Eingu Lai (2). 

The cases of Balkishen Das v. Bedmati Koer (3) and 
Eari v. Narayan (4) are analogous ; they are based upon a 
similar principle, viz., that a mere technical defectjn the appli- 
cation for execution should not operate to deprive the decree- 
holder of the fruit of his decree. The first application having 
been against a portion of the property of the deceased judgement- 
debtor, it would keep the decree alive against the rest w of his 
property; Jamnadas v. Lalitaram (5). Again, the nephews, 
besides succeeding to the ancestral property by right of survivor- 
ship, have taken possession of the self-acquired property as well. 
Their position with respect to such property is analogous to that of 
a residuary legatee and not of an executor de son tort That being 
so, they can represent the whole estate in its entirety, and an 
application against them would keep the decreee alive against the 
rightful owner, the widow; Ghuni Lai Bose v. Osmond Beeby (6), 

(1) Weekly Notes, 1892, p. 241. (4) (1887) I. L. E>, 12 Bom., 427. 

(2) (1881) I L. R.. 3 All., 517. (5) (1877) I.L. R., 2 Bom., 294. 

(3) (1892) I. L, R. } 2Q Calc., 383. (6) (1903) I. L, R., 30 Oalo., 1044. 
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In the next place, a fresh period commenced to run from the 
date of the acknowledgment, and again from the date of the 
part payment, by the nephews, although the payment was made 
out of court and was not certified under section 258, Civil 
Procedure Code (1882) ; Roshan Singh y. Mata Din (1). The 
nephews’ position as regards the possession over the self-acquired 
property of the deceased is analogous to that of a residuary legatee, 
and hence their acknowledgment can bind the widow. 

As to the case against the nephews : — The former application 
was only in respect of certain specified properties. The scope 
of that proceeding was limited to the question whether we could 
proceed against those properties. Those properties were ances- 
tral ; the property now proceeded against is self-acquired— so 
there can be no res judicata . We can proceed against any 
self-acquired property of the deceased in the possession of the 
nephews. They are not strangers ; they are the reversionary 
heirs; and a reversioner has some present interest in the 
property, as is manifested by the fact that his consent has the 
effect of validating an alienation of the property by the widow 
which would otherwise be invalid and imperfect ; in other words, 
he has the power of supplementing the defect in the widow’s 
title. 

The Hon’ble Pandit Sundar Lai (with him Dr. Satish 
Chandra Banerji), for the lespondents, was not called upon. 

Knox and Karamat Husain JJ. -.—This appeal arises out of 
execution proceedings taken by one Gyanendra Nath Basu, de- 
cree holder, against Rani Nihalo Bibi, widow of the deceased Raja 
SuchitPrasad Singh, and his nephews, Raja Nityanand Prasad 
Singh and Kunwar Satyauand Prasad Singh. In this particular 
appeal No. 594, the widow is the principal respondent, but in 
E. S. A. No. 595, the nephews above mentioned, are the prin- 
cipal respondents. In both the cases the other party or parties 
have been made pro for md respondents. The two appeals have 
been argued as one appeal and our judgement will stand as the 
judgement in both appeals. The decree was obtained by the 
appellant on the 5th of February 1904. At that time Raja Suchit 
Prasad Singh was alive and the decree was passed against him, 
(1) (1903) I. L, 26 All., 36, 
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He died, however, before any application was made to execute 
the decree. The first application for execution put in by the 
decree-holder is dated the 19th of April, 1905. The nephews, 
and the nephews only were arrayed on the record as the legal 
representatives of the deceased judgement-debtor, Raja Such it 
Prasad Singh, and the application sought to attach and bring to 
sale certain immovable property alleged to be the assets of the 
deceased Raja and in the possession of the nephews. The nephews 
objected, and on the 8th of July, 1905, the court before which the 
proceedings were held that as the defence admitted the jointness 
of the family as consisting of Raja Suchit Prasad Singh and his 
nephews, but put forward a special custom that Raja Suchit Prasad 
Singh was the sole owner of the property, and could not prove 
that custom, the nephews got the property by survivorship, and 
the decree-holder could not proceed against it. The application 
out of which the present appeal arises, was instituted on the 28th 
May, 1908. It seeks to attach and bring to sale property other 
than property claimed in the execution proceedings of the 19th 
of April, 1905. It is said by the decree-holder to be the self- 
acquired property of the deceased now in possession both of the 
widow and the nephews. The widow for her part objected that 
as against her the decree was time-barred and could not be 
enforced. The nephews for their part pleaded that the order 
of the 8th of July, 1905, operated as res judicata and the appli- 
cation could not, therefore, be enforced against them. They 
also raised a plea that the application of the 28th May, 1908, 
was barred by lapse of time. The court before which the appli- 
cations were filed held that the particular property mentioned in 
the applications was not the self-acquired property of the 
deceased* The lower appellate courf considered that it was not 
necessary for the lower court or for it to decide whether the 
property mentioned in the application for execution was the 
joint family property or the self-acquired property of the deceased. 
As regards the nephews it held that the present application was 
barred by the rule of res judicata , and as to the widow it held 
that the application was time- barred. The decree-holder comes 
here in second appeal and contends that the lower court has mis- 
understood the scope of section 2S4 of the Code of Civil Procedure 
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and is wrong in the view it took of the effect of the order passed 
on the application of the 19th April; 1905; operating as res 
judicata. The learned vakil for the appellant contended very 
earnestly on behalf of his client that the order of the 8th of July, 
1905; passed on the application of the l9uh April, 1905, was" an 
order limited to the particular property. The property covered 
by the present application being quite separate and distinct, the 
court in the previous proceedings was not called upon to consider 
the position of the nephews save and except in relation to the 
property which was then aimed at in the execution proceedings, 
and the order passed by the court on that occasion must be deemed 
to be an order determining the position of the nephews only in 
relation to the property covered by those proceedings. For this 
position he was unable to put forward any authority. For the 
reasons which will be given by us in this judgement we do not 
consider it necessary to go into the question thus raised. Conced- 
ing for a moment that the nephews are in possession of the 
property alleged to be in their possession, and even ooncedin* 
further that the property is, as it is alleged to be ; the self-acquired 
property of the deceased; we hold that the nephews are not the 
legal representatives of the deceased; and for this we have the 
authority of the case of Vecrappa v. Ramaswami Aiyar (1). In 
the case cited the widow and the undivided brother of the 
deceased w r ere jointly made the legal representatives of the 
deceased, and the District Judge allowed execution to proceed 
against both in respect of property not only separate property 
but also partnership property. The learned Judges held that the 
widow alone was the legal representative of the deceased and 
execution could not proceed against the brother even if he were 
in possession of any portioffof the assets that was separate pro- 
perty. They directed the name of the brother to be struck off 
and execution granted under section 234 against the widow as 
the legal representative of the deceased. In the present case, even 
if we were to concede the two points which we set out above, 
we hold that the nephews are not the legal representatives of the 
deceased Raja Suchit Prasad Singh for the purpose of execution, 


(1) (1903) I. L. R„ 27 Mad., 106. 
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and that the execution proceedings taken against them as legal 
representatives of the deceased for this purpose are bad. 

There remains the further question as to whether the applica- 
tion as against the widow is oris not barred by limitation. The 
learned vakil for the appellant put forward two grounds on 
which he argued that the courts below ought to have held that the 
application against the widow was in time. First, he pleaded 
in aid the execution proceedings of the 19th April, 1905, He 
contended that, although those proceedings ran in the name of 
the nephews only, they must be held to keep the decree alive 
as against the widow, w^ho was a legal representative also. In 
support of his contention he referred to the case of Ramannj 
Sewati Singh v. Hingw Lctl (1) and also to the case of Oopal v. 
Har Prasad (2). The case of Hari v. Narayan (3) was also 
cited, but we hold that this case has no application whatever to 
the present case. In Ramanuj Sewah Singh v. Hingu Lai , the 
application for execution was against one of the several legal 
representatives of the deceased judgement-debtor. As we hold 
that the nephews are not the legal representatives of the deceased 
judgement-debtor, that case is not an authority for the circumstances 
of the present case. In the second case of Oopal v. Har Prasad, 
the head-note is not happily worded. Indeed, we might go further 
and say that it is liable to mislead. The concluding part of the 
judgement shows that the learned Judges who decided the case 
considered that one very important question was left undecided, 
namely, whether Har Prasad and Kanahya Lai were the legal 
representatives of the deceased judgement-debtor. It cannot be 
said to have been decided that the application for execution of 
a decree against persons alleged to be the legal representatives of 
the original judgement-debtor will nob be a bad application for 
purposes of limitation merely because the persons named therein 
are subsequently found nob to be the legal representatives of the 
judgement-debtor. The head-note goes far beyond the judgement. 
The second contention was, that on the 16th of February 1906, 
one of the nephews, Eaja Nityanand Prasad Singh, had made a 
part payment of the decree and this part payment and a letter 

(1) (1881) I. Ii. R.» 3 All., 617. (2) Weekly Notes, 1892, p. 241. 

(3) (1837) I, L. R., 12 Bom., 427. 
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1910 said to be written by Nifcyanand Prasad Singh, on the 22nd 
Gyanendba January, 1908, amounted to payment and acknowledgment aa 
Naih Basu are intended by sections 19 and 20 of the Indian Limitation Act 
RamNihado 1877. We hold that neither the alleged payment nor the alleged 
Bibi- letter amounts toa payment or acknowledgment intended in those 
sections. We dismiss the appeal in both the eases with costs. 

Appeal dismissed. 


P.C. 

19X0 

April 15, 19, 
June 7. 


PRIVY COUNCIL. 


KHWAJA MUHAMMAD KHAN (Defendant) v. BUSAINI BE GAM 
(Plaintiff). 

[On appeal from tho High. Court of Judicature at Allahabad.] 
Marriage amongst Muhammadans —Agreement by father -mJaio of bride to pay 

annuity to her in consideration of her marriage to his son “ Khareh-U 

pandan" — <( Fm-money "—Right to sue of person not party to agreement— 
Agreement on behalf of minors — Refusal to live with husband— Uncondi- 
tional agreement to pay allowance . 

In accordance with an arrangements made between the defendant and the 
father of the plaintiff (thon a minor) on tho occasion and m consideration of 
her marriage with tho defendant’s son (also a minor), tho defendant executed 
a document wheieby he agreed to “ contmuo to pay the sum of Bs. 500 a month 
in perpetuity >} to the plaintiff for her “ pandan (betel nut expenses ” &c ) “from 
the dato of the maruage, i.e., from the date of her reception, ” and made the 
payment of the allowance a charge on certan immovable property specified in. 
the agi cement Tho plaintiff’s reception into her husband’s house took place 
in 1883. Tho husband and wife lived together till 1896, when owing to differ- 
ences she left her husband’s home and rosidod elsowhore, when the defendant 
stopped the payments. In a suit to recover arrears of the allowanoe Held 
(affirming the decision of tho High Court) that tho plaintiff, though not a party 
to the agreement was entitled m equity to onforoo her claim. 

Tweddle v. Atkinson (1) distinguished as being an action of assumpsit 
and decided on a rule of common law inapplicable to the circumstances of the 
present case, in which the agreement specifically charged immovable property 
with the payment of the allowance, and the plaintiff was tho only person bene- 
ficially entitled under it. 


In India and amongst communities cironmstanced as were Muhammadans 
among whom maniages were contracted for minors by parents and guardians! 
senous injustice might bo occasioned if tho common law doctrine were applied 
to agreements or arrangements entered mto in connexion with such contract. 

EeUzho that the allowance for “tharch-i-pandan, " though having some 
analogy in its nature to tho English ■« pin-money *> stood on a different legal 


Mr.AK«TiA L0rdMACNAaElffiy ’ L01 ' dC0 ™- Sir Aethub Wiiboh and . 


(1) (1861) IB. &S.393. 
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footing arising from difference in social institutions. It was a personal 
allowance to tlie wife, over the application of which the husband had little 
or no control, nor were there obligations attached to it as was the case with 
u pin-money ** in England. On the terms of the agreement here the payment 
of the allowance was unconditional, and under the circumstances the fact 
that the plaintiff had left her husband's house and refused to live with him 
did not bar her from recovering it. 

Appeal from a judgement and decree (27th November 1906) 
of the High Court at Allahabad, which reversed a decree (16th 
August 1904) of the Subordinate Judge of Agra, and decreed 
the respondent’s suit. 

The suit was brought against the appellant for the recovery of 
Rs. 15,000 due to the plaintiff as arrears of an allowance under 
an agreement executed in her favour by the defendant on the 25th 
Octotier 1877 in contemplation and consideration of the plaintiff’s 
marriage with the defendant’s son, both the plaintiff and her 
future husband being minors at the time of its execution. 

The facts of the case are fully stated in the report of the case 
in the High Court (Sir John Stanley, C. J. and Sir William 
Bubkitt, J.) which will be found in I. L. R., 29 AIL, 151* 

On this appeal — 

Cave , K. C and Ross for the appellant contended that the 
respondent could not sue upon the agreement as she was not 
a party to it and was a minor when it was executed. Reference 
was made to Tweddle v. Atkinson (1) [Lord Macnaghten. 
Here a oharge upon immovable property has „been by the 
agreement created in the respondent’s favour ; why cannot she 
sue ?J Not being a party to it she is not entitled to enforce it, 
or to take advantage of its provisions. 

At any rate the allowance was not recoverable after the 
date she ceased to live with her husband. The money was given 
to her for her expenses to enable her to support her position as a 
wife, &nd having deliberately left her husband and refused to go 
back to him, she was no longer entitled to the allowance. Re* 
ference was made to Sir Roland Wilson’s Anglo Mahomedan 
Law (3rd edition, 1908) pages 123, 125 and 133; Donovan v. 
Needham (2), Howard v. Digby (3) and Wilson’s Glossary, 
393, as to the meaning of “ pandan.” 4 

(1) (1861) 1 B. and S., 393. (2) (1846) 9 Beavan, 164, 

(3);(1834)[2 Cl.:& Fin.^634 (653). 
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DeGruyther , K. G and Cowell for the respondent were not 
called on. 

1910, June 1th The judgement of their Lordships was 
delivered by Mr. Ameer Ali : — 

The suit which has given rise to this appeal was brought by 
the plaintiff, a Muhammadan lady, against the defendant, her 
father-in-law, to recover arrears of certain allowance, called 
kharch-i-pandcin , under the terms of an agreement executed by 
him on the 25th October, 1877, prior to and m consideration of 
her marriage with his son Rustam Ali Khan, both she and her 
future husband being minors at the time. 

The agreement in question recites that the marriage was fixed 
for the 2nd November, 1877, and that “ therefore” the defen- 
dant declared of his own free will and accord that he “ shall 
continue to pay Rs. 500 per month in perpetuity ” to the plain- 
tiff for (t her betel-leaf expenses, etc., from the date of the 
marriage, i.e., from the date of her reception,” out of the income 
of certain properties therein specifically described, which he 
then proceeded to charge for the payment of the allowance. 

Owing to the minority of the plaintiff, her “ reception ” into 
the conjugal domicile to which reference is made in the agreement 
does not appear to have taken place until 1883. The husband 
and wife lived together until 1896, when, owing to differences, 
she left her husband's home, and has since resided more or less 
continuously at Moradabacl. 

The defendant admitted the execution of the document on 
which the suit is brought, but disclaimed liability principally on two 
grounds, viz., (1) that the plaintiff was no party bo the agreement 
and was consequently not entitled to maintain the action, and (2) 
that she had forfeited her right to the allowance thereunder by 
her misconduct and refusal to live with her husbaad. 

Evidence of a sorb was produced to establish the allegations 

of misconduct, but the Subordinate Judge considered that it was f 

not (( legally proved.” In another place he expresses himself 

thus : — u Although unchastity is not duly proved, yet I have no 

hesitation in holding that plaintiff's character is not free from 

suspicion.” Their Lordships cannot help considering an opinion 

gittiis kind regarding a serious charge as unsatisfactory. Either 
'? 4 
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the allegation of unchastity was established or it was not ; if the 
evidence was not sufficient or not reliable, there was an end of 
the charge so far as the particular matter in issue was concerned, 
and it was hardly proper to give expression to what the Judge 
calls “.suspicion. ” 

The Subordinate Judge, however, came to the conclusion 
that the plaintiff's refusal to live with her husband was satisfac- 
torily proved^ and, holding that on that ground she was not 
entitled to the allowance, he dismissed the suit. 

The plaintiff thereupon appealed to the High Court, ~w here the 
argument seems to have been confined solely to the question of 
the plaintiff's right to maintain the action, as the learned Judges 
observe that neither side called their attention to the evidence 
on the record. They hold that she had a clear right to sue under 
the agreement, and they accordingly reversed the order of the 
first court and decreed the plaintiff's claim. 

The defendant has appealed to His Majesty in Council, and 
two main objections have been urged on his behalf to the judge- 
ment and decree of the High Court. 

First, it is contended, on the authority of Tweddle v. Atkin- 
son (1) that as the plaintiff was no party to the agreement, 
she cannot take advantage of its provisions. With refer- 
ence to this it is enough to say that the case relied upon 
was an action of assumpsit, and that the rule of common law on 
the basis of which it was dismissed is not, in their Lordship's 
opinion, applicable to the facts and circumstances of the present 
case. Here the agreement executed by the defendant specifically 
charges immovable property for the allowance which he binds 
himself to pay to the plaintiff ; she is the only person beneficially 
entitled under it. In their Lordships' judgement, although no 
■party to the document, she is clearly entitled to proceed in equity 
to enforce her claim. 

Their Lordships Heshe to observe that in India and among* 
communities circumstanced as the Muhammadans, among whom* 
marriages are contracted for minors by parents and guardians, it 
might occasion serious injustice if the common-law doctrine 
was applied to agreements or arrangements entered into ip 
connection with such contracts. 

(1) i P, As S. 4*93. 
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It has, however, been urged with some force that the allow- 
ance for which the defendant made himself liable signifies 
money paid to a wife when she lives with her husband, that 
it is analogous in its nature to the English pin-money, over the 
application of which the husband has a control, and that, as the 
plaintiff has left her husband’s home and refused to live with 
him, she has forfeited her right to it. 

Kharch-L-pctnd<x 7 i , which literally means “ betel-box ex- 
penses,” is a personal allowance, as their Lordships understand, 
to the wife customary among Muhammadan families of rank, 
especially in upper India, fixed either before or after the 
marriage, and varying according \o the means and position of 
the parties. When they are minors, as is frequently the case, the 
arrangement is made between the respective parents and guar- 
dians. Although there is some analogy between this allowance 
and the pin-money in the English system, it appears to stand 
on a different legal footing, arising from difference in social 
institutions. Pin* money, though meant for the personal ex- 
penses of the wife, has been described as u a fund which she may 
be made to spend ^during the converture by the intercession and 
advice and at the instance of the husband.” Their Lordships 
are not aware that any obligation of that nature is attached to the 
allowance called Jcharch-i-pandan. Ordinarily, of course, the 
money would be received and spent in the conjugal domicile, 
but the husband has hardly any control over the wife’s application 
of the allowance, either in her adornment or in the consumption 
of the article from which it derives its name. 

By the agreement on which the present suit is based the 
defendant binds himself unreservedly to pay to the plaintiff the 
fixed allowance ; there is no condition that it should be paid only 
whilst the wife is living in. the husband’s home, or that his lia- 
bility should cease whatever the circumstances under which 
she happens to leave it. 

The only condition relates to the time when, and the cir- 
cumstances under which, his liability would begin. That' 
is fixed wPh her first entry into her husband’s home when, 
under the Muhammadan law, the respective matrimonial 
rights and obligations come into existence. The reason that 
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no other reservation was made at the time is obvious. The 
plaintiff was closely related to the ruler of the native state 
of Rampur ; and the defendant executed the agreement in order 
to make a suitable provision for a lady of her position. The 
contingency that has since arisen could not have been contem- 
plated by the defendant. 

The plaintiff herself was examined as a witness for the 
defence. She states in her evidence that she has frequently 
been visited by her husband since she left bis home. Neither 
he nor the defendant has come forward to contradict her state- 
ments. Nor does any step appear to have been taken on the 
husband’s part to sue for restitution of conjugal rights, which 
the Civil Law of India permits. On the whole their Lordships 
are of opinion that the judgement and decree of the High Court 
arejcorrect and ought to be affirmed. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal be dismissed. 

The appellant will pay the^costs. 

Appeal dismissed , 

Solicitors for the appellant : — Barrow , Rogers & Nevill . 

, Solicitors for the respondent : — Ranhen Ford } \Ford & Chester. 

j.v. w. 

KEDAR NATH and others (Plaintiffs) v. RATAN SINGH (Defendant). 
[On appeal from the Court of the Judicial Commissioner of Oudh, at Lucknow.] 
Hindu Law — Joint Hindu family — 'Family joint before annexation of Oudh — 
Confiscation of and grant by Government to person who had been a member 
of joint family — Whether subject of grant is self -acquired or joint— Se* 
paration by one member , effect of— Burden of proof 

Before the annexation of Oudh two estates Bohra and Sherpur (the latter 
being about one-third of the two together) belonged to an undivided Hindu 
family consisting of three brothers. The estates were confiscated on the an- 
nexation of the province, but shortly afterwards the Sherpur estate was granted 
by the Government to the eldest of the three brothers (the other two being 
minors) who was the head and manager of the family, the grant being expressed 
to be u by way of favour and award and not in consideration of proprietary 
right.” In this appeal the appellants* (plaintiffs*) case in a suit for a half 
share of the self-acquiredj property held by the eldest brother at his death, 
Whether it was two-thirds or one-third of Sherpur, depended on whether the 
estate granted was the self-acquired property of the grantee, or the joint pro- 
perty of the three brothers. The appellants represented the second of the three 

Present .—Lord Magna«ht»n, Lord Qqluks, Sir Abthub Wilsqn and 

Mr, Ambbb Ali. 


1910 


Khwaja 

Muhammad 

Khan 

v. 

Husaini 

Begam. 


p.a 

1910 
April 
19, 20, 
June 7, 



416 


1910 


Kedae 

Nath 

v, 

Ratan 

SlNGH. 


THE INDIAN LAW REPORTS, 


[VOL. XXXXi 


brothers (who bad separated himself m 1865 after a quanel with his elder 
brother, taking a thud share of the property), and the respondent was the third 
brother The court of the Judicial Commissioner (reversing the decision of 
the Subordinate Judge) held on the evidence and circumstances of the case and 
the inferences to be drawn as to the intention of the Government m making 
the grant, and from rts terms and the conduct of the parties, that the estate 
granted was the joint property of the three brothers up to the time when the 
second brothei separated , that the other two brothers remained joint until the 
death of the elde b t brother in 1869, when the lespondent became entitled by 
survivorship to two- thuds of the properly , and that the appollants had alto- 
gether failed to prove that the eldest hi other died entitled to either two-thirds 
or one-third of the Sherpur estate as separate property That court consequently 
dismissed the suit, and the Judicial Committee on appeal affirmed that decision. 

Appeal from a decree (4th May, 1906,) of the court of the 
Judicial Commissioner of Oudh at Luoknow, which leversed a 
decree (24th March, 1905,) of the Subordinate Judge of Sicapur. 

This appeal aiose out of a suit brought by Kedar Nath, the 
first appellant, and one Umrao Singh deceased, now represented 
by Sirpal Singh and Sarabjit Kuar, the second and third appel- 
lants, to recover possession from the defendant Ratau Singh 
(the present respondent) of a one-third, or in the alternative a one- 
sixth share of an estate called Sherpur. The plaintiffs’ case was 
that the 8herpur fc estate belonged to one Gaya Din Singh, brother 
of the plaintiff Umrao Singh and of the defendant Ratau Singh- 
that Gaya Dm Singh died in 1869, and was succeeded by his 
widow Lochau Kuar, who died in 1896 j and that on her death 
Umrao Singh and Ratan Singh each became entitled to half the 
estate that had^been in her possession. In the alternative the 
plaintiffs said that if Gaya Din was held to have been the owner 
of only one-third of the estate, then they claimed half of that 
one-third, or one-sixth of the whole. 

The main question for determination in the appeal was 
whether the property in dispute was the property of Gaya 
Din alone or of the family represented by him. 

According to the plaintiffs’ statement the circumstances 
which led to the suit were as follows : — 

At the annexation of Oudh Gaya Din Singh, the elder brother 
of Umrao Singh and Ratan Singh, was the holder of a taluq, of 
. which the estate of Sherpur represented about a third part. This 
taluq was included in the general confiscation in 1858 , but wai 
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about to be restored, when It was discovered that Gaya Din Singh 
was guilty of the offence of concealing arms, and the taluq w T as 
specially confiscated in 1859. Subsequently, however, in conse- 
quence of services rendered by Gaya Din, the estate of Sherpur 
was restored to him, and expressed to be u granted by the Gov- 
ernment to him by way of favour and award and not in con- 
sideration of proprietary right,” 

The three brothers lived together until about 1865, when 
Umrao went to live apart from his brothers, and in 1867 he 
brought a suit against Gaya Din for one-third of the Sherpur 
estate. Whilst this suit was pending Gaya Din Singh died with- 
out male issue in 1869. Umrao Singh therefore applied that his 
claim m the suit should be altered from one-third to one-half, 
and that Gaya Din Singh’s widow Lochan Kuar, who had taken 
possession of the estate, should be put on the record in her 
husband’s place, Umrao Singh and Lochan Kuar then came to 
an agreement that the former should have the one-third share 
originally claimed by him and that Lochan Kuar should hold 
and manage for her life the remaining two-thirds (the property 
now in suit) and that {( after her death Umrao Singh and his 
brother Ratan Singh wilbbe the sole proprietors.” This agree- 
ment was embodied in two orders of court, dated 20th August and 
7th October, 1870. Ratan Singh was not a party to that litiga- 
tion* 

Ratan Singh was maintained by Lochan Kuar andfthey lived 
together amicably until about 1881. Ratan Singh then brought 
a suit claiming possession of a third of the estate, which came on 
appeal before the Judicial Commissioner, who held, on 31st Octo* 
ber, 1881, that Gaya Din Singh had taken Sherpur under the 
grant from Government personally, and not as manager of a joint 
Hindu family, and that consequently it was his self-acquired 
property, and he accordingly dismissed Ratan Singh’s claim. 
But he made a declaration on the basis of an agreement which 
had been made between Lochan Kuar and Ratan Singh some 
years before to the effect that the widow had no power of alien- 
ation and that the estate should pass on her death to Ratan 
Singh or his heirs in full proprietary right. To this litigation * 
Umrao Singh was not a party* 
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Lochan Kuar died on 29di August, 1896, and Eatan Singh 
obl&ined [o^estdon of the lands now m suit to the exclusion of 
his brothei CJmrao Hngb. 

The present suit was instituted on 15:h October, 1900 Umrao 
Singh obtaining money for the purpose from the fiisb plaintiff 
by mortgaging his lights in the property in suit 

The defence v as that the estate of Sherpur was pie\ ions to 
1865 the jomb property of the three bi others ; that Umrao Singh 
separated from them in 1865 leaving Gaya I in Singh and Eatan 
Smgh in joint possession of two-thirds of the estate, and that on 
the death of Gaya Dm, Eatan Singh became entitled to (he entire 
two-thirds, but allowed Lochan Kuar to lemam in possession for 
her life The defendant also set up a title under a will made 
by the widow, aud further pleaded limitation on the ground of 
adve.se possession for more than 12 3 ears. 

Of the issues settled t^e following only are now material 

“(1) Was the property in question the self-acquired pro- 
perty of GajaDm or did it belong to the farn'ly consisting of 
the parties and Gaya Din, the latter being a managing member* 
and was the property treated as being a joint family property ? 

( 2 ) Whether plaintiff separated in 1278 Fasli ( 1866 ) from 
Gaya Dm, and the defendant remained joint? 

(5) Whether plaintiff is entitled to a moiety of the estate 
left by Lochan Kuar on her death ? 

( 8 ) Did Lochan Kuar remain in possession of the estate on 
behalf of Eatan Singh and with Ins consent ? 

(9) Whether or not the suit is within limitation ? 

On the first issue the Subordinate Judge held that the property 
was the self-acquired property of Gaya Din, and on the fifth i^sue 
he said : — “ I have found above that the property was really 
acquiied property of Gaya Dm, that Eatan Singh was not joint 
with him in the property, and that Gaya Dm Singh dA not be- 
queath his share to Ea ( an Smgh. The plaintiff is therefore not 
entitled to the half of two-thirds, but to one-fouith of two-thirds. 
The issue of mesne profits has been ii a Ivertentb left out. The 
plaintiff is entitled to the mesne piofEs of the share decreed to 
him for three years immediately before the institution of the suit j 
the amount of it will be determined by the court executing 
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dacrea.^ Oa the second issue he found that the plaintiff separated 
in 1273 and the defen iant reuninei joint, audoi the ninth he 
held that the suit was not barred by limitation ; on the eighth 
issue he was of opinion iha"- the widow’s possessmn was consented 
to by ihi defen lant, but wa* not held on his behalf. 

From that decision both the plaintiffs and defendant pre- 
ferred appeals to the court of the Judicial Commissioner, which 
were heard by Mr. E. Ch\mier, Judicial Commissioner, and 
Mr, W. F. Welt s, 1st Additional Judicial Commbsioner, the 
judgement being delivered by the f> rmer. They held that the 
intent on of the grant of Sherpur to Gaya D*n Singh was that he 
should hold the lands on behalf of the family, and that the 
family lived in union until abou 1 ; 1S35, when Umrao Singh 
quarrelled with Gaya Din, and that the Sherpur estate accordingly 
was the joint property of the three brothers, a K least up to that 
date. They were of opinion that if the three brothers remained 
joint until the death of Gaya Din Singh the plaintiff’s case must 
fail, for on Gaya Din’s death his undivided interest in the pro- 
perty passed by survivorship to his two brothers and consequent- 
ly the suit was barred by limitation. Ka'an Singh, they held; 
(concurring with the Subordinate Judge) remained joint with 
Gaya Dm Singh until the latter’s death and thereupon became 
entitled by survivorship to two-thirds of the estate. Ac- 
cordingly they reversed the decision of the Subordinate Judge 
and dismissed the suit with costs. 

The material portion of the judgement of the Judicial Com- 
missioners was as follows: — 

“At the the annexation of the province the three brothers Gaya Dm 

Umrao Singh and Ratan Singh were the propr etors of the B ;hra and Sherpur 
estates living as a joint Hindu fam ly, Gava D n f he eldest ha n g the manager/* 

After stating the facts id to Ga; a Din’s *elras a from prism 
and that “ the Government sane inuel the resto a ion m him of 
one third of hb piopertv/ 1 the judgement continu d : — 

“ The local authorities proposed to allot the Sherpur estate to him (Gaya Oin 
Singh) that being the equivalent of one- third of the two estates. This proposal 
was approved by the Chief Commissioner whose Secretary wrote on March 7th, 
18v0 ; * the share of the estate restored to Gaya Dm will by thus arrangement but 
slightly exceed a third, which was the proportion sanctioned by Government 
to be restored to him * (plaintiffs’ exhibit 2). Shortly afterwards Gaya Din pre- 
sented a petition to the Deputy Commissioner of the district the object of which 


i9id 


Khdib 

Nats 

v. 

Batin 

Singh, 



420 


1910 


Kedab 

Nath 

v< 

Ratan 

Bijtgh. 


!rHE INDIAN LAW REPORTS, [vOL. XXXtl 

was to induce that officer to give him part of the Bohra estate instead of Sher* 
pur. In the course of Ins order on that petition the Deputy Commissioner 
said that Gaya Dm must take what had been sanctioned , for Sherpur had been 
given as a favour and not with reference to any pre-existing title to the estate 
(plaintiff s’ exhibit 7). This passage was^ considered by Mr. Capper, Judicial 
Com m issioner, m 1881, and has been considered by the court below m this case 
to show that the Government intended to confer Sherpur upon Gaya Dm alone 
and not upon the family which he represented. But I am unable to take this 
new. In I860 Ratan Singh was a child of about 9 years of age. Umrao Singh 
was about 20 and Gaya Dm was about 45, Ratan Smgh cannot have had any 
hand in the concealment of arms, and as between Umrao and Gaya Dm the latter 
would certainly have been held responsible for any infringement of the orders 
of Government. The authorities cannot have intended by the confiscation of 
the estates and the restoration of a portion of them to punish Ratan Smgh and 
Umrao Smgh more severely 4 than Gaya Dm Smgh. There is nothing m the Chief 
Commissioner’s letter which suggests an intention to confer Sherpur upon 
Gaya Dm alone and not upon the family which he represented. The remarks of 
the Deputy Commissioner in plaintiffs’ exhibit 7 do not affect the question. 
He had no 'power to alter the terms of the “ restoration ” approved by the Chief 
Commissioner. I have no doubt that the Chief Com missioner meant, as he 
says, to ‘restore ’ one-third of the estates to Gaya Din and not to make him a 
present at the expense of his brothers who had committed no fault. The evi- 
dence also shows that Sherpur was considered by Gaya Dm to be the property 
of the family after the restoration just as it had been before. 

t{ Gaya Dm when examined m December 1859, (i e , after the general and 
before the special confiscation) said that he and his two brothers had equal 
shares m the estate, and m September 1830, after the restoration of the Sherpur 
estate, he said:— ‘we are three brothers having equal shares.* At the end of 
that statement he said that he had been appointed lambardar and made all 
arrangements ; and that his two brothers were joint ia mess with him, but had 
nothing to do with anything else. The last passage is relied upon by the 
plaintiffs as showing tint Gaya Dm claimed to be sole proprietor of the property, 
but I do not think that the words have necessarily any such meaning. It must 
be remembered that Ratan Smgh was m 1880 a mere child and *Umrao Smgh 
quite a young man. The former certainly could not have interfered, and the 
latter probably did not interfere, wi£h Gaya Din’s management of the property, 
so that Gaya Din’s statement probably meant no more than that all arrange- 
ments regarding the property were m his hands 

“ Next the names of all three brothers were enteied in the khewat of 1860- 
1861 (see exhibit A2) Finally there is a mass of evidence that the three 
brothers lived in union m Khurd till about 1865 when Umrao Smgh quarrelled 
with Gaya Dm, removed to Rudarpur and soon afterwards laid a claim to sepa- 
rate possession of one- thud of the property. I would, therefore, hold that the 
Sherpur estate was the joint property of the three brothers at least up to the- 
time when Umrao Singh quarrelled with Gaya Dm. 
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* The next question is whether Gaya Din and Eat an Singh wete joint in 
estate at the death of the former m 1809. It is not the case of either party 
that all three brothers remained jo±nt m estate till the death of Gaya Din. If 
they remained joint till that time, the plaintiffs’ case must fail, for on the 
dtith of Gaya Dm his undivided interest m the property passed by survivorship 
to Umrao Singh and Ratan Singh and the present suit is obviously barred by 
limitation. 

“ In his statement in 1858 (exhibit A3), Umrao Singh said that he and his 
two brothers had been joint in estate till 1272 Fasli, 1865, and that Gaya Dm 
had turned him out in that year, but that Ratan Singh had continued joint 
with Gaya Dm. In his statement as a witness m a suit brought by Ratan Singh 
against Loehan Kuar in 1881, Umrao Smgh said (exhibit A9) that he and 
Rafan Singh had sued for a one-third share each, that he, Umrao Smgh, had 
gone on with his case, hut Ratan Smgh had withdrawn his claim, compromised 
with Gaya Dm and continued to live jointly with him, and that he, Umrao 
Singh, had been quite separate since the compromise between Ratan Smgh and 
Gaya Dm. 

a In the present case, when examined as a'witness for the defence, Umrao 
Sin gl stated that the three brothers had been joint m all respects until the 
quarrel between Gaya Din and himself, when he claimed his share and went 
away to Rudarpur; that Ratan had stayed on at khurd with Gaya Dm, and that 
no partition had ever taken place between the two last named. Umrao Singh 
has, therefore, on three separate occasions distinctly stated that, while he 
separated and went to Rudarpur, Ratan Smgh and Gaya Dm remained joint 
as before. The defendant Ratan Singh also swore in the present case that 
Umrao Singh separated some years before the death. of ^Gaya Dm, while he and 
Gaya Din remained joint. 

“ The suit of Umrao Singh for a one-third share was still pending 
when Gaya Din died. It appears that on the death of Gaya Dm Umrao Singh 
amended his claim and demanded a T \ths share in the estate on the g ound 
that on Gaya Din's death the whole property vested m Ratan Smgh and 
himself, and that he was entitled to an extra share on the ground of jethansi 
(an allowance for an eldest son). The petition in which he put forward this 
claim has not been proved, but the facts are sworn to by Umrao Singh and 
have not been disputed. However, Umrao Singh compromised with Loehan 
Kuar and accepted a decree for a one- third share. The compromise, which is 
the plaintiff’s exhibit Ho. 13 has not been pfoved, but the fact is not disputed, 
and exhibit No. 14, which is the judgement of the Settlement Officer, Mr. Gordon 
Young, shows that the suit was compromised m August 1870. The terms of the 
compromise were not correctly recited by Mr. Young, and there appears to have 
been an application by Loehan Kuar for review of judgement (see exhibit A 6, 
which is the order, dated October 7th, 1870, on that application). It shows that* 
the judgement of the Settlement Officer was amended so as to make it clear that 
Umrao Smgh was entitled to manage his one third share only and that 
Loehan Kuar was entitled to retain the remaining two-thirds. 

*• With these proceedings should be read Exhibit A7, the will ef Loehan 
Knar, datetjflDeeem.be r 3rd, 1870, and Exhibit A8, an, iyrarncma executed by 
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Batan Singh, dated December 20th, 1870. These documents show that it was 
arranged between Lochm Knar and Batan Singh that the foimer shouil remain 
m possession for life of tvo-thirds of die estate, and that Lochan Kuar made 
a will m favour of Batan Singh. In the will she sail that m devismg the 
property to Ratan Singh she was cany ng out the wishes of her husband, thereby 
suggesting that Gaya Dm had been the sole owner of the two Hinds , but. at the 
same tune she referred to the share of Ra^an Singh as being one-third, and to 
the share of Gaya Dm as being one-th id, ani this p issage has been lelied upon by 
the plaintiffs as showing that Gaya Dm and Ratan Singh weie not jo nt m estate, 

“ But I do not think that the passage should bo pressed so fai. Gaya Dm 
and Ratan Smgh weie each entitled to an undivided one- thud share if the estate 
was ]o nt, and the passage does not necessarily imply more than tins There is a 
mass of evidence that some sort of arrangement was made between Gaya Dm and 
Ra+an Smgh when the lattei withdrew hi 4 * claim to a share. Gaya Din seems 
to have suggested that he alone was entitled to the estate and to have promised 
that he would make a will m Ratan Singhs favour or instruct his widow to do 
so. The widow also seems to have adopted the same attitude after her husband's 
death : while on the other hand Ratan Smgh reasserted h s right to a one-third 
share. In the result, as already stated, there was i compromise. 

“ The plaintiffs ‘have lelied stron.dy upon the fact; that Ratan Smgh claimed 
a one-thud, share on the death of Gaya Din and recognized the right of Lochan 
Kuar to a one-th.rd shaie after 1871 (see Exh bt A5) as showing that there must 
have been a separation of interest between Gaya Dm and Ratan Smgh. They 
also relied on Batan Singh’s pla-nt m his suit agamst Lochan Kuar m 1881, when 
he claimed only a oue-third shaie. The plamt is not on the record, but the 
judgement m the suit is and it shows chat he cla med only a one-third share. 

“In my opinion it is clearly proved that Batan Smgh was joint with Gaya 
Dm till the latter’s death, and I do not th nk that we should press too far the 
statement of Batan Singh that he was entitled to a one-thud shaie or the fact 
that he never claimed more than a one-third share. He was a young man of 
about 18 at the death of Gaya Dm and may not have understood what his position 
really was. Moreover, there is no evidence of any real partition between the 
brothers, although it is admitted that Umrao Smgh left the family house and 
went to Budaipur. Umrao Singh obtained by his deciee a one-thnd share m 
the Sherpur estate, but there must have been other property liable to 
partition and there is no evidence that such pioperty was ever d vided. 

“It appears to me to be clear that Ratan Smgh lemamed joint with Gaya 
Dm till the latter’s death and , then became entitled to two- third* of the 
property In my opimon the plaintiffs hive altogether fa led to prove that 
Gaya Dm died entitled to e ther two-th rds or one-th rd of the Sherpur estate 
as separate property, and I hold, therefore, the suit should have been dismissed ” 

Or this appeal— 

DeGruyth r, K . G } and KenworGiy Brown for the appellants 
contended that the estate granted to Gaya Dir Singh by the 
GoyernmeRt was his sepaia^e self-acquired property. The pro- 
perty was granted to him u bt way of favour and a'Wftrd, and 
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not in con-ilera ion of prcpriet \vj right,” In. the suit in 1881, 
in which Ratan Singh sue l the widow of Gaya Din Singh for 
pog-esJon of one thircl of the estate, the Judicial Commissioner 
hel l that the grant was made to Gaya Din Singh personally 
and not as the manager of a joint Hindu family, and was conse- 
quently his self-acquired property, irrespective of the question 
whether he and bis brothers formed a jomt family or not. The 
effect of confi'Caiion. was to extinguish any previous title : any 
subsequent cdaiman must show a re-grant, and if there was a 
grant, the property, it w T as submitted, was the self- acquired pro- 
perty of the grantee or grantees. In this case Gaya Din Singh 
was the sole grantee, Reference was made to Syke’s Compen- 
dium of Taluqdari Law', page 379, Appendix B,paragiaph 4 ; and 
the Letter from the Secretary to Government to the Chief Com- 
missioner of Oudh of 10th October, 1853, at page 285 of the same 
book; Mavoe’s Hindu Law, 7th edition, page 358, paragraph 
288 ; Malka Jahan Sahiba v. Deputy Commissioner of Lucknow 
(l}and Jehan Kadr v. Afsihv Baku (2). If the three brothers 
formed a joint family after the grant, which it was contended 
they did not d >, there was at any rate a separation in 1865 when 
Umrao Singh left them and went away. There w r as u no presump- 
tion when one coparcener separated from the others that the 
latter remain united and “ au agreement amongst the members 
of a joint family to remain united or to re-unite must be proved 
like any other fact v see per Lord Davey in Balabux v. Bukh - 
mabai (3), and Balk > then Das y. Bom Farain Sahu (4). As 
to how partition w^as effected, by agreement to separate, by dec- 
laratory decree t^afc property w’as partible and defining shares 
pending inquiry, or by decree in a suit by one member of a joint 
family for his share, as was the case here, reference w T as made to 
Appovier v. Rama Subba Aiyan (5) ; Parbati v. Naunihal Singh 
(6); Joy NwainGiriY. Girish Chuncler Myti (7) and Chidam- 
baram Chettiar v. Churi Nachiar (8), Umrao Singh became 

(1) (1879) L. R, 6 I. A., 63 (73.) ((5) (1866) ll Mao., I. A., 75. 


(2) (1878) I. Jj, R., 4 Calc., 727 
*732;; L. R», 6 1. A., 76 {83;. 
.(3) (1903; I. L. R, 30 Calc., 725 
(736); L. R,, SO I. A., 130(137). 
f4) (190% I. L. R.,30 CaJo., 738 
(753;; Jj, R 30 l A., 139 (149). 


( 6 ) (1909^ I. L. R., 31 All., 412 ; L, 
R., 36 I. A , 71. 

(7) (1878} I. L. E., 4 CaIo„ 434; L. 

B. f 5 I. A., 228. 

(3) (1879) I. L. R,, 2 Mad., 83; L, 
B., 6 I, A#, 177 , 
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entitled to a moiety of Gaya Din Singh's interest in the property 
in dispute by survivorship even if the lands constituted joint 
family property ; or in any case the appellants were entitled to 
the relief granted them by the Subordinate Judge, and the suit 
should not have been wholly dismissed. 

Sir j R. Fmlay , K. G , and Boss for the respondent contended 
as to the nature of the grant to Gaya Dm Singh that the presump- 
tion was that a grant to one member of a joint family was for 
the benefit of the family. It was nob the intention of the Govern- 
ment to punish innocent persons, as would have been the case if 
the grant had not been meant for the joint family. They consi- 
dered the grantee a trustee for the other members of the family. 
Reference was made to But Pur shad v. Sheo Dyal (1). As to 
Gaya Din Singh aud Ratan Singh remaining joint after Umraa 
Singh went away, it was a question of fact, and the two courts below 
had concurrently held that they remained joint up to the death of 
Gaya Dm Singh. The appellate court had rightly held that the 
pioperty in suit was not the property of Gaya Dm alone, bub of 
the family represented by him The effect of Umrao Singh 
separating himself was not to constitute the other members separate, 
Reference was made to Mayne's Hindu Law, 7th edition, page 495, 
paragraphs 671, 672 ; and the cases cited for the appellants to that) 
effect, and as to effecting partition by agreement or by declara- 
tory decree were distinguished. There was in the present case no 
intention of separating shown. [Mr. Ameer Ali referred to the 
case of S udaburt Pershad Sahoo v. Lotf Ali Khan (2) as to 
whether a mere signification of intention was sufficient ; and Sir 
Arthur Wilson referred to Badha Churn JDass v . Kirp 
Sindhu Dass (3) as showing that where a disruption of unity has 
occurred there was no presumption as to any other particular mem- 
ber being joint or separate.] There must be some unequivocal act 
or declaration on the part of the family of intention to separate, 
Debee Pershad v. Phool Koeree (4). The appellants had failed 
to prove that Gaya Din Singh died, entitled to either two- 
thirds or one-third of the property in suit as separate property. 
The respondent having remained joint with Gaya Dm Singh 

(1) (1876) L. E„ 3 I. A., 259, (2G9). (3) (1879) I. L. R., 5 Calc., 47* 

(476). 

{2) (1870) 14 W. R., 0. R., 330. (4) (1869) 8 B L. R„ 388 ; Notej 

12 W. R , 510, 
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until the death of the latter became then entitled to the whole ol 
the property ; or in any case he became so entitled under the 
family arrangement made for his benefit; and the suit was there- 
fore rightly dismissed by the Judicial Commissioner’s Court. 

DeGruyther, K , (X, in reply submitted that the question 
whether a family was joint or separate was a question of law, or 
at least a mixed question of law and fact, citing PauLierru Valoo 
Cketiy v. Pattlmn Sooryah Chetty (1) and Parbati v. Naunihal 
Singh (2) where the strict rule as to concurrent decisions had 
been relaxed. But, even if it was a question of fact, the decisions 
of the courts below were not concurrent, the decision of the Judi- 
cial Commissioners being totally inconsistent with that of the 
Subordinate Judge. As to reunion Mayne’s Hindu Law, 7th 
edition, page 673, paragraph 496 was referred to; and as to the 
possession of a widow only entitled to maintenance being adverse 
Sham Koer v. Dah Koer (3) was cited. Reference was made to 
Bur Purshad v. Sheo Dyal (4), and that case was distinguished 
as to the effect of the confiscation of property in Oudh, and the 
terms of the proclamation of Government in 1858) see Sykes’ com- 
pendium of Taluqdari Law, page 378, Appendix B) and Hardeo 
Buxy. Jawahir Singh (5) were referred to. No person who 
had received a grant from Government had ever considered 
himself a trustee for the members of his family. 

1910, 7th . — The judgement of their Lordships was deli- 

vered by Lord Macnaghtex:— 

This is an appeal from the Court of the Judicial Commissioner 
of Oudh. 

It seems that before the annexation of Oudh two estates, 
called Bohra and Sherpur, belonged to an undivided Hindu family, 
ife members of which then were* three brothers, Gaya Din, 
„ Umrao, and Ratan, They were born of different mothers, Gaya 
Din "Wm much the eldest, and a man of about middle age. He 
was the manager. The other two were minors, Umrao was 
quite young, and Ratan at the time was a mere child. After the 
confiscation the Government was minded to restore the family 

(1) (1877) L Jj. Rw, 1 Mad., 252 (253) ; (3) (1902) I. L. B., 29 Gala,, 664; 

L B,,4l A„ 109 ( 114 ). L. B., 29 I. A., 135. 

(2) (1909) L L. B., SI AU^412 (421) ; (4j (1876) Ii, B*,3 L A*, 259 (269, 

li. K., 36 I. A., 71 (76)?* 273). 

(5) (1877) b L. K, 8 (to, m (538); L B, 4 I, A, 178 (197). 
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property, and a grant of it was either issued or in immediate 
contemplaioD, when it was discovered that Gaya Din was in 
possession of a quantity of concealed arms The property was 
again confiscated, and Gaya Din was put in prison. r ihen 
Gaya Din or his servants made dncksurecf similar offences 
committed by other landholders, and so induced the Government 
to look favourably on his case. Ultimately the Government 
made him a grant of Sherpur, which in value was about equal to 
one-third of the whole family property. 

The question is: — Was Sherpur the self-acquired propeity of 
Gaya Dio, or was it the joint pioperty of the three brothers? 

Now Gaya Din himself, when examined with a view to the 
preparation of the khewafc of ilaqa Snerpur, dated that h6 and 
his two brothers were “joint in equal shares/' and the khewab, 
which is signed by Gaya Dm, Umrao and Ratan (Umrao’s) signa- 
ture beiDg affixed by Katan), and countersigned by the presiding 
officer on the 24th September, i860, gn es under the head “ Shares 
of proprietors/ 7 and “Names of zamindars/' “Gaya Din, 
Umiao Singh, and Ratan Singh, sons of Bakhb Singh, all three in 
equal shares.” Gaya Din never disputed the right and title of his 
two brothers to a joint share in the property. It would seem 
therefore, that it must be inferred that under a family arrange- 
ment, which cannot now be questioned, the three brothers became 
jointly entitled as members of an undivided Hindu family to the 
Sherpur estate, although the Government grant was to Gaya Din 
alone. 

The three brothers continued to live joint until a year or a 
year and a half before Gaja Din's death, which occurred in Jan- 
uary, 1869. In 1867 Umrao quarrelled with Gaya Din, left the 
family 'home, and brought a suit for partition. Ratan, too, 
brought a suit for partition, claiming one-third ; but he remained 
with Gaya Din and withdrew his claim. Umrao, on the other 
hand, continued his suit, making Gaya Din’s widow a defendant, 
and there was a decree by consent, giving Umrao one- third of 
the estate. Rrtan made an arrangement with the widow, who 
had executed a will iu his favour, that she was to remain in 
possession, and that his rights were to be in abeyance during her 
life. Effect was given to this agreement when Ratan afterwards 
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claimed one-third In a suit which he brought; against the widow, 
alleging that she was waiting the es'a'e. 

Gaya Din's widow died in i 896 la 1900, Umrao, with a 
assistance of h*s co-plaintiff, a mortgagee, bryugfu forward his 
claim, asserting that Sherpur was Gaya Din’s self-acquired property. 
The Subordinate Jadge of Sitapur decided in his favour; but in 
the Court of the Judicial Commissioner this decision was reversed, 
and the suit was dismissed. The judgement was delivered by 
Mr. Chamier, the Judicial Commissioner. “It appears to me,” 
said the* learned Judge, “to be clear that Satan Singh remained 
joint with Gaya Din till the latter’s death, and then became 
entitled to two-thirds of the property. In my opinion the plain- 
tiffs have altogether failed to prove that Gaya Din died entitled 
to either two-thirds or one-third of the Sherpur estate as separate 
property.” 

Their Lordships agree in that opinion, and they will, therefore, 
humbly advise His Majesty that the appeal should be -dismissed. 

The appellants will pay the costs of the appeal. 

Appeal dismissed . 

Solicitors for the appellants: — T* L. Wilson & Go. v 

Solicitors for the respondent : — Barrow , Rogers , & NevilL 

J. V. w. 
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Before Sir John Stanley , Knight, Chief Justice, Mr, Justice Griffin and 
Mr, Justice Tudhall. 

WARIS ALI KHAN (Defendant) c. PAR30TAM NARAIN (Plaintiff).* 
Act (Local) No. II of 1901 (Agra Tenancy Act), section 201 (3)— Act 

No. I of 1872 ( Indian Evidence Act), section 4>-~Evidence-~ Ere sumption — 

Beeord of plaintiff* s name as a co^sharer. 

JSFeL* by Stanley, 0. J„ and Griffin, J. (Tubball, J., dissentient e) that 
the presumption enjoined by clause (3) of section *201 of the Agra Tenancy Act, 
1901* is not a conclusive, but merely a rebuttable pi esumption. Dil Kutmar 
v. Udai Bam(X), Be chan Singh v. Karan Singh \2) t Dhankav. Umrao-Simgh 
(3). Banwari Lai V. Niad tr (4), Gohindi V. Saheh Bam (5) and B ha team Singh 
v. Ddawar Khan (6) referred to. 

* Appeal No. 159 of 1909 under section 10 of the Letters Patent. 

(1) (1903) L L. R., 29 All., 148 (4) (1903) I. L. R., 29 AIL, 158. 

(2) (1903) L U R., 30 All., 447. (5) (la09fr I. L. R., 31 AIL, 257. 

(3) Weekly Notes, 1907, p. 43 ; and (0) {1909) h L* R„ 31 All., 253. 

in Ia P, A., I, L, R, 30 All,, 58. ~ # 
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Per Tudbaib, J.— The presumption mentioned in clause 3, seotion 201 of the 
Agra Tenancy Act, is one which is rebuttable only in a Civil Court and not m 
a Revenue Court. 

The facts of this case were as follows : — 

The plaintiff brought) a suit for profits under section 164 of 
the Agra Tenancy Act, 1901, against the defendant, who was a 
lambardar. His suit was resisted on the ground, that he had no 
proprietary title. The plaintiff had not alleged in his plaint that 
his name appeared as a recorded co-sharer. The suit was dis- 
missed by the Assistant Collector on the ground that the* plaintiff 
had no title. 

The judgement was affirmed by the District Judge on appeal. 
The plaintiff thereupon appealed to the High Court. The case 
came before KaramAT Husain, J., who referred to the lower 
appellate court the issue : — " Was the plaintiff a recorded co- 
sharer in 1311, 1312 and 1313 Fasli V } On return of the find- 
ing the following judgement was delivered : — 

“ This was a suit for a share of profits against a lambardar. The court of 
first instance dismissed the claim, and the decree of that court was confirmed 
by the lower appellate court on the ground that the plaintiff when he brought 
this suit was not, m consequence of a judgement in the case of Musammat 
Hfunna v. Parsotam Naraw, a co-sharer at all during the period to which the 
suit related, but was a trespasser. The plaintiff preferred a second appeal to 
this Court, and urged that the lambardar was liable to pay to the plaintiff, who 
was a co-sharer. As there was no finding that the plaintiff was a recorded 
co-sharer in 1311, 1312 and 1313 Fasli, I, by my order, dated the 5th of May, 
1909, remitted an issue to the lower appellate court for trial. The finding of 
the lower appellate court is that his name stood as a co-sharer m the years 1311, 
1312 and 1313 Fasli. But the lower appellate court goes beyond recording this 
finding and adds that 1 this oase is concluded by the Full Bench ruling in 
Shawanv Singh v. Dilawar Phan (1), m which it has been held that the 
Revenue Court was not competent to ignore the decree of the Civil Court and 
that, the deoree of the Civil Court being m favour of the defendant, the plaintiff 
oould not rely upon the bhewat as it stood. In view of this authority the 
respondent has not produced any proof to rebut the documentary evidence 
filed by the appellant.’ The learned District Judge is in error m thinking 
that the Full Bench ruling m Bhawmi Singh v. D'.lawar Khan { 1) applies 
to this case. In the Full Bench case there was a decree inter partes t as will 
appear from the following remarks ‘ In my opinion, whichever of thqse two 
interpretations be put upon clause (3) of section 201, matters little so far 
as this appeal is concerned. Before the Assistant Collector made his return 
to the District Judge on the 21th of March, 1903, he had befoie him in court 

(1) (1909) I. *L f R., 31 All,, 253, 
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and. on ike file of the record the judgement inter partes of a court of competent 
jurisdiction to the effect that the plaint.fi had no proprietary right to the plots 
mentioned in the written statement of the defendant. 1 

In the case before me there is no decree inter partes. The decree of the 
Civil Court is in favour of Musammat Munna, and, such being the esse, the 
fact that the plaintiff in the case before me is a recorded co>sharer, the Revenue 
Court, under section 201, clause (3), of the Agra Tenancy Act, is bound to give 
effect to it. No doubt, there is a conflict of opinion regarding the interpreta- 
tion of clause (3) of section 201 of the Agra Tenancy Act, but I adhere to my 
opinion expressed in Second Appeal No. 152 of 1907 (Ear Prasad v. Paqar ). I 
therefore set aside "the decree of both the courts below and remand the case to 
the court of first instance through the lower appellate court under order XLT, 
rule 23, for trial of the remaining issues. Costs will abide the result. 1 * 

Against this judgement the defendant appealed under section 
10 of the Letters Patent. 

Babu Surendra Nath Sen , for the appellant relied on clause 
(3) of section 201 of the Agra Tenancy Act, and submitted 
that the expression “ shall presume ” could not be taken to mean 
“ presume conclusively B The presumption was a rebuttable 
one. The section only laid the onus on the party seeking to 
question the entry. Entries in khewats were made under chap- 
ter III of the Revenue Act, and section 44 of the* 1 Act provided 
what probative force was to be given to these entries. They were 
primd facie evidence of the title recorded — see section 57 of 
the Revenue Act. Whenever the Legislature contemplated 
that entries should be conclusive proof of title, some provision 
to that effect would be found, as in section 9 of the Tenancy Act. 
According to section 177 of the Tenancy Act the question of 
proprietary title being discussed in the court of first instance was 
a necessary condition of appeal to the District Jtrtige, There 
would be no appeal to the District Judge if the question of title 
could not be raised in the first court-and the entries were taken 
to afford irrebuttable presumption of title. If it were otherwise, 
neitiser court would be able to go into the question of title, 
because the fir#t court would be barred from considering it 
and the appellate court could not go into it unless it had been 
raised in the court below. He cited DU Kunwar Y* JJdai 
Ram (1), Banwari Lai v. Niadar (2), DhanTca v. Umrao 
Singh (3), Mihin Lai v. Badri Prasad (4), Ear Prm<ad 

(1) (1906) I. Ii. R., 29 All., 148. (3) Weekly Notes, 1907, p. 43. 

(2) (1906) I. L, B., 29 AIL, 158. (4) (1905) JE, lu B* 27 AIL, 436. 
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v. Syed Muhammad Baqar (1), and Bkawxni Sing v. Dilawhar 
Khan (2). 

Munshi Gulzari Lai, for the respondent, submitted that under 
the Teuanoy Act, unless there was a special provision, the Re- 
venue Courts had no power to decide questions of proprietary 
title. Section 199 and clauses (1) and (2) of section 201, con- 
templated cas^s where a Revenue Court could constitute itself 
into a Civil Ccurt and decide questions of title, and its decision 
had the effect of a Civil Court decree; Beni Pande v. Raja 
Kansal Kishore Prasad Mai Bahadur (3). No such provision 
was made under clause (3) of section 201, authorizing the 
Revenue Court to decide a question of title. The reason was that 
the Court had to assume for the purposes of cases for profits 
that the pi am tiff was the owner of the share recorded in bis 
name. The proviso clearly showed that it was the defendant 
and not the plaintiff who had to go to the Civil Court. If it 
were meant to laise a rebuttable presumption only, sections 44 
and 45 of the Lan 1 Revenue Act and clause (3) of section 201 of 
the Tenancy Act would be quite superfluous. The v r ords * shall 
presume ; ha 1 never been^ised by the Legislature unless accom- 
panied by other words making it clear whether the presumption 
was or was not rebuttable. The only exception was in the case 
of the Indian Evidence Act where the words had been given a 
special meaning. That Act was nob in pari materid with the 
Tenancy Act, and definitions of one Act were not to be read into 
another ; Pandah G izi v. Jennuddi (4). Wherever the Legisla- 
ture meant to create a rebuttable presumption it always took 
care to add ‘ until the contrary was proved ; or something else 
to that effect. He referred to section 35 of Act II of 1901, 
the provisions of the Bengal Tenancy Act, and the Negotiable 
Instruments Act, section 118. The word ( conclusive 9 could not 
be med m section 201, as the decision of the Revenue Court based 
on entries in Ichewats was nob conclusive between the parties, 
Interpreting the section as creating an irrebuttable presump- 
tion could not work any par ieuar hardship. As it was, no 


41 j (1903) I. L. B , 30 All., 451, foot-note 
(2) (1903) I. h, R.j 31 All, 253. 


(3) (1903) I. L. R., 29 All., 260. 

(4) (1878) I, L. R„ 4 Calc., 605. 
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rebutting evidence was put before tlie Revenue Court and a decree 
parsed for pr fits according to entries in khewa 4 s* could not be 
touched by a Civil Court trying the question of title. 

Tldball, J. — This appeal arises out of a suit for profits 
brought by a recorded co-sharer under section 164 of the Tenancy 
Act against a landholder, who is appellant before us. On second 
appeal to this Court the learned Judge bef >re whom this case 
came held that on the true construction of clause (3) of section 
201 of the Agra Tenancy Acta Revenue Court had no power to 
go behind the entry in the record of rights. In that view he 
remanded the case for trial of the remaining issues. 

It is urged before us that the learned Judge is in error for 
the following reasons : first, because the words (i shall pre- 
sume” in the above-mentioned clause must be held to mean 
shall presume until the contrary is proved, 99 and the Revenue 
Court is therefore entitled to go Into the point and decide whether 
or not the plaintiff actually has title, and an appeal will lie from 
its decision to the District Judge under section 177 (e) of the 
Act ; secondly , that the Court ought not to read the word “ con- 
clusively ” into clause (3) ; thirdly , that the same meaning should 
be given to the words (C shall presume 99 in this clause as is given 
to them in section 4 of the Indian Evidence Act. In this respect 
stress is laid on the fact that in sections 44 and 57 of the Revenue 
Act, III of 1901, the Legislature has laid down that the entries 
in the record of rights are to be presumed to be true until the 
contrary is proved * and in section 9 of the Tenancy Act it 
has been clearly laid down that certain entries made at the last 
revision of records shall be conclusive proof of certain facts. The 
argument is that if the Legislature had intended the presumption 
mentioned in section 201 (3) to be conclusive, it would have 
plainly said so. It is further contended that if the Revenue 
Court cannot go behind the entry in the khewat, certain dire 
calamities will occur, namely, that there will be no appeal to the 
Di&triot Judge in suits the valuation of which is Rs. 100 or 
under; that the Revenue Court will be bound by clerical errors 
and by fictitious entries, such as the entry of a Hindu widow’s 
name for consolation, and would have to give decrees to persons 
who clearly had no title at all. The whole of the argument for 
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the appellant amounts simply to this, that clause (3) of section 
201, merely shifts the burden of proof on to the shoulders of 
the defendant in a suit for profits, 'when he contends that the 
plaintiff has no title, provided the latter ptoves that he is 
the recorded owner of the share. On the other hand the conten- 
tion for the respondent is that in cases where the plaintiff is the 
recorded owner of the share which he claims, the Revenue Court 
cannot go behind that record, but for the purposes of the suit 
must hold that he has title, leaving it to the defendant or some 
other interested party to go to the Civil Court to establish the 
fact that the plaintiff has not such title. 

On the point before us there has been a conflict of decisions 
in this Court. In Dil Knnwar v. Udai Ram (1) Knox J. held 
that the Revenue Court was entitled to go behind the entry 
in the records of rights. 

In Dhanha v. Umrao Singh (2) Knox J. adhered to this 
view, but his learned colleague Richaeds J. differed fiom him. 
On Letters Patent appeal the view of Knox J. was approved by 
the learned Chief Justice and Mr. Justice Sir William Bubkitt 
(vide I. L. R., 30 All., 58.) 

We have been referred on behalf of the appellant to the 
decisions reported in I. L. R., 27 All., 436 and I. L. R., 29 All., 
158 as opinions more or less in favour of his contention, but in 
my opinion they are not of any assistance in the matter. The 
opposite view was taken by Mr. Justice Kaeamat Husain in 
Ear Prasad v. Syed Muhammad Baqar , Second Appeal No. 152 
of 1907, and by Banerji and Richards, JJ., in Bechan Singh v. 
Karan Singh (3) and in Fiaz Ali Khan v. Govind Ram (4) and 
again by Richards and Alston, JJ., in Meharban Singh v. Umtai 
Singh, Second Appeal No. 703 of 1908, decided on the 2nd of 
August, 1909. The question for decision, to my mind, is what 
was the intention of the Legislature as expressed by the language 
of the whole of clause (3) of section 201 ? I lay emphasis 
on the word whole because the learned pleader for the 
appellant took these two words l( shall presume/’ entirely out of 
their context and argued as to their meaning, contending that 


(1) (1908) I. L. R„ 29 All., 1X8. (3) (1903) I. L. ft., 30 All 4X7. 

(2) Weekly Notes, 19Q7, p. 43. (4) (1905) I. L, R., 30 All., 450, foot-note, 
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as the majority of presumptions are rebuttable (a few only 
being irrebuttable where the law distinctly says so), that set 
forth in the clause (3) of section 201 must also be deemed to be 
rebuttable, even in the Revenue Court. This method of arriving 
at the intention of the Legislature is in my opinion utterly incor- 
rect. The language of the whole section mmfc receive due 
consideration and also other portions of the Act which bear upon 
the subject or throw any light upon it. Excepting those ins- 
tances in which the Legislature has deemed fit to empower a 
Revenue Court to decide questions of title, that Couit has no 
jurisdiction in such matters. Under section 199 of the Tenancy 
Act in suits and applications filed against a person alleged to be 
the plaintiff's tenant and in which the defendant pleads pro- 
prietary title in himself, the Revenue Court has power either to 
refer the defendant to a suit in the Civil Court (to be instituted 
within*three months) for the determination of the question of 
title or to determine such question of title itself. In the latter 
case it has been held in Beni Pandev . Raja Kausal Kish/re 
Prasad Mai Bahadur (1) and in other cases that such decision 
of the Revenue Court will operate as res judicata in. respect 
of a subsequent suit in a Civil Court for determination of the 
same question. 

In the case of suits under chapter XI, that is, suits between 
co-sharers in the zamindari, the Legislature has divided them 
into two classes ; first, those in which the plaintiff is not recorded 
as having proprietary right; entitling him to sue, and secondly 
those in which the plaintiff is recorded as having such proprie- 
tary right. In the former case it orders the court to proceed 
mutatis mutandis as directed in section 199, that is, it gives the 
^ JBevenue Court power to go into and decide the question of title 
If it deems fit so to do. I take it such a decision, for the reasons 
given in the above mentioned case, would operate as res judicata 
in respect of a subsequent suit in a Civil Court for determination 
of the same question. The object of the Legislature in giving 
these powers to the Revenue Court was to avoid the multi- 
plicity of suits which used to occur under the Rent Act of 1881, 
But in the latter case, that is, where the plaintiff is recorded a? 

(1) (1906) L Xb B.» 22m, ipi 
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having such proprietary right, the Legislature has not deemed it 
necessary or fit to give the Revenue Court the power to proceed 
mutates mutandis as directed in section 199. On the contrary, 
it has enacted clans-e (3) of section 201, wherein it has laid down 
that if the plaintiff is recorded as having such proprietary right 
the Court shall presume that he has it ; but nothing in this sub-sec- 
tion shall affect the right of any person to establish by suit in 
the Civil Court that the plaintiff has not such proprietary 
right. The plain meaning of this sub-section (3) seems to my 
mind to be that the Revenue Court itself shall not go into the 
question of title, that it shall take it for granted for the purposes 
of the suit before it that the plaintiff has title, leaving it to any 
person interested in disputing that title jto go to the Civil Court 
and establish the contrary. This provision in clause (3) is 
obviously in contradistinction to clauses (1) and (2) of the section. 
In the latter, where the plaintiff is not recorded, the Revenue 
Court may go behind the record into the question of title and pass 
a decision which is final and binding on the parties. If the law 
allowed it the same court would be equally capable of deciding 
finally the question of title where the plaintiff's name is recorded 
in the khewat. The mere entry of the name in the khewat does 
not injuriously affect the intelligence and legal knowledge of an 
Assistant Collector, and it is difficult to understand why, if the 
Legislature intended that the Revenue Court should be able to 
go behind the entry in this case, it should not allow it) to pass 
an equally final and binding decision. It obviously had some 
reason for not giving the Revenue Court's decision the finality 
which is secured by clause (lj of the section, and that reason was 
clearly that it did not intend the Court to go behind the record in 
the khewat, leaving the question of the title to be decided by a 
separate suit in the Civil Court. The suit contemplated in the 
proviso to clause (3) is one to be brought against the plaintiff . 
If the Revenue Court could go behind the khewat in the case 
contemplated in this clause, its decision could not be final and 
binding on either party, because the Legislature has not em- 
powered it to pass such a decision ; on the contrary it has enacted 
the proviso to clause (3) allowing a civil suit to be brought 
against the plaintiff. It seems to me absurd that the same 
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court in the one set of conditions should be able to^aBs a final 
and binding decision, but not be able to do so in the other set 
of conditions. To allow the plaintiff and defendant to challenge 
Revenue Courts’ decisions in the Civil Court would be an 
unnecessary multiplication of litigation, which the framers of 
the Act clearly desired to prevent. On the other hand one can 
understand why the Legislature allowed the defendant to go to 
the Civil Court when it directed the Revenue Court not to go 
behind the khewat. In one case it has allowed the plaintiff to 
demonstrate the errors of the khewat in the Revenue Court. In 
the other case it has allowed the defendant an opportunity of 
demonstrating the error, but in the Civil Court and not in the 
Revenue Court. It is unnecessary for me to discuss the motive 
which caused the Legislature to adopt a different course in the 
latter case, though it is easily intelligible to one who has had to 
deal with the correction and maintenance of revenue records. 

It is argued that even where the plaintiff loses after a full 
trial on evidence under clause (3) he may bring a civil suit and 
raise the question again because the Revenue Court’s decision is 
not final and binding. This would clearly be au unnecessary mul- 
tiplication of suits* as I have already pointed out 

It is next urged that if the presumption is conclusive so far as 
the Revenue Court is concerned, that court might have to pass a 
decree which it u knew ” to be wrong. It is difficult to see how 
a court could know its decision to be wrong, when it could not 
take evidence to rebut the presumption. It could only know its 
decision to be wrong if it took into consideration facts not in 
evidence before it, which it is forbidden by law to do. 

It is further contended that the words <( shall presume ” bear 
the same meaning as they bear under section 4 of the Indian 
Evidence Act and that there is no grave reason for inter- 
preting these words as equivalent to “ shall conclusively pre- 
sumed In the first place, the meaning of “ shall presume” in 
the Evidence Act is given to those words for the purposes of that 
Act alone. In the Revenue Act, III of 1901, sections 44, 57 and 
84, wherever the words u shall presume” are used the Legislature^ 
added the words “ until the contrary is proved.” The same is the 
in section 103 of the Tenancy Act. It is rather significant 
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that in section 201(8) these words were not added, but that a 
proviso was added, showing that the defendant or any interested 
party could go to the Civil Court and rebut the presumption 
ordered by the clause to be made in favour of the plaintiff. 
One cannot also lose sight of the fact that the Evidence Act 
and the Tenancy and Revenue Acts were passed by two distinct 
and separate legislative bodies. No doubt in section 9 of the 
Tenancy Act it has laid down that certain entries as to perma- 
nent and fixed rate tenures are conclusive proof, but these 
entries are conclusive proof for a U courts and not for Revenue 
Courts alone. 

Furthermore, if to the words “ shall presume ” must be added 
the words (t until the contrary is proved ” the whole of clause (3) 
is mere surplusage, for that presumption already exists by 
reason of sections 44 andb7 of the Revenue Act, III of 1901. 
The wording of the proviso shows that the Legislature contem- 
plated the defendant or some other interested party, other than 
the plaintiff, going to the Civil Court to establish that the plaintiff 
has not the right. It clearly did not contemplate the plaintiff 
going to that court to upset the Revenue Court’s decision. But 
if the Court can go into the question and either party can subse- 
quently go to the Civil Court to litigate the matter there afresh, 
it surely was absurd to inform only the defendant and persons 
other than the plaintiff that they might resort to that court. The 
proviso would surely have enabled all parties to go to the Civil 
Court. Granting that “ shall presume ” ordinarily has the mean- 
ing ascribed to it in the Evidence Act, the context, the scope, 
and the policy of the Act show clearly to me that in the present 
case they are qualified by the proviso. 

As to the dire calamities which have been held up as the pro- 
bable and possible results of holding that the Revenue Court is 
bound by the khewat, all that it is necessary to say is that we 
are not concerned with them. They are matters for the consi- 
deration of the Legislature. W e are concerned only with the 
intention of the latter as shown by the plain language of the 
section, and, reading clause (3) of section 201 as a whole, there 
is no doubt in my mind that the intention was that the Revenue 
Court should not go behind the entry in the khewat, r 
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As for clerical errors in the record the} can be amended at 
any time by the Collector, and presumably the Revenue Court, 
trying the suit would allow a reasonable adjournment to enable 
the defendant to get the clerical error amended before it tried 
the suit * and if by that amendment the plaintiff's name were 
removed from the khewat the suit would fall under clause (1) of 
section 201, and the Revenue Court could then go into the ques- 
tion of title To allow the defendant to secure from the Collec- 
tor an amendment of the khewat under powers granted to him 
by the Revenue Act, cannot in any way amount to the court 
seized of the suit going behind the khewat. This to me appears 
to be a somewhat far fetched contention. 

, As for the Hindu widow whose name is recorded for conso- 
lation, the revenue authorities, I am sure, want none of her. 
They seek to secure the absolute correctness of the revenue 
records. Orders for mutation are based primarily on actual 
possession. If a Hindu widow were to ask a Revenue Court 
acting under the Revenue Act, to record her name, openly 
admitting that she had no title and no possession, that court, 
I take it, would rightly refuse her request. Those who have her 
name recorded for consolation usually do not openly state the 
true facts, and if they are privy to a wrong entry being made, 
the fault is theirs and they must take the consequence. It is 
open, moreover, to any co-sharer or lambardar to call attention to 
the errors in the khewat and to secure amendments thereof, and 
tdie Legislature has attempted to force persons having title and 
possession to bring about the recording of their names in the 
record. [ Vide section 34 (5) of the Revenue Act]. One of the 
chief objects of the Revenue Act is to secure accurate and full 
records of all rights in lands from which the Government 
draws so great a portion of its revenue. It is unnecessary for 
me to labour the question any more. There are other good 
grounds for holding the view which I take. They are to be 
found in the well-reasoned judgements of Banerji and Richards, 
JJ. in Beehan Singh v. Karan Singh (1) and I ne^d not repeat 
them ; but I must point out that Banerji J. has explained that, 
the present question was not discussed or argued in the* case of 

(1) ( 1908 ) L Ik B. 30 AIL , Mf * 
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Banwari Lai v. Niadar (1), and moreover in that case the learned 
judges do not express any opinion as to the court in which the pre- 
sumption may be rebutted. The decision therein is clearly not 
an opinion m favour of the opposite view. 

I regret having to differ from my learned colleagues, but it 
seems to me clear that the presumption mentioned in the clause 
(3) of section 201 is one which is rebuttable only in a Civil Court 
and not in a Revenue Court . I would therefore dismiss the 
appeal. 

Stanley, C. J. : — I am unable to agree in the judgement 
which has just been pronounced. The suit was one for a share of 
profits under section 164 of the Agra Tenancy Act. The defen- 
dant traversed the title of the plaintiff and an issue was framed 
upon this plea. The Assistant Collector came to the conclusion 
upon the evidence that the plaintiff had no title and therefore 
dismissed his suit. Upon appeal the learned District Judge 
confirmed the decision of the Assistant Collector, finding that the 
plaintiff had no title to the property m respect of which he 
claimed a share of the profits. 

A second appeal was preferred, and the claim was decreed 
on the ground that the Revenue Court had no power to go into 
the merits of the case, but was bound to accept the fact that the 
plaintiff was a recorded sharer as conclusive proof establishing his 
title. 

This appeal under the Letters Patent was then preferred, and 
owing to the difference of opinion amongst the Judges as to the 
true meaning of section 201 of the Agra Tenancy Act a Full 
Bench was nominated by me to try the appeal. 

The question has assumed importance only from the fact that 
there are conflicting decisions of the High Court upon it. It is a 
matter, as it appears to me, of no great importance whether or 
nob the presumption in the section is deemed to be a conclusive 
and irrebuttable presumption. 

Section 164 gives the right of suit to a co-sharer, and section 
201 piovides the procedure which the Revenue Court is to adopt 
in dealing with suits under chapter XI (in which chapter sec- 
tion 164 falls). Section 201 divides the plaintiffs claiming a 

(1) (1906) I. L. R., 29 AIL, 153. 
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share of profits into two classes : first, those who are not 
recorded as having proprietary rights entitling them to institute 
a suit, and, secondly, plaintiffs who are recorded as haying 
such proprietary rights. In the case of the first class, the court is 
empowered either to try the suit itself or to refer it to a Civil 
Court for trial ; but in case3 in which the plaintiffs are the 
recorded owners, the Revenue Court is the court to bear and 
determine the suit. 

The contention on behalf of the respondent is that if a 
plaintiff is recorded as a co-sharer, the Revenue Court must on 
proof of this pass a decree in his favour and is not entitled to 
admit any rebutting evidence to show that the plaintiff has not 
any proprietary right. Now in the first place I may observe 
that if the Legislature intended that the presumption should be 
irrebuttable or conclusive nothing would have been simpler than 
to express its intention by ^inserting between the ^ord a shall” 
and the word (< presume,” the word <( conclusively.” In section 
9 of the Act we find where proof is to be deemed conclusive 
that the Legislature uses the words i( conclusive proof.” The word 
“ presume ” is well known among lawyers, A presumption is a 
logical assumption that a thing is true until disproved. We 
have different kinds of presumptions defined in the Evidence 
Act. The definition as given is by the words of the Act confined 
to the Act itself, but the Evidence Act is an Act of genera] 
application, it is a codi fication of the law of evidence intended 
to guide courts, and no doubt the framers of the Rent Act 
were fully aware of the meaning attributed by it to the 
word (S presume.” Section 4 of the Evidence Act runs as 
follows : — “ Whenever it is provided by this Act that the Court 
may presume a fact, it may either -regard such fact as proved 
unless and until it is disproved, or may call for proof of it : 
Whenever it is directed by this Act that the Court shall presume 
a fact, it shall regard such fact as proved unless and until it is 
disproved ; When one fact is declared by this Act to be conclusive 
proof of another, the Court shall on proof of the one fact regard 
the other as proved, and shall not allow evidence to be given for 
the purpose of disproving it.” This is not a definition contained 
in an Act merely, but it is the ordinary definition attributed* to 
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the word “ presume” by lawyers and text-writers. Now, in the 
words of Loid Esher : — li the words of an Act are clear, 
you must follow them, even though they lead to a manifest 
absurdity.” [The Queen v. Judge of City of London Court, 1892, 
1 Q. B,, at page 290 J. Lord Brougham on the same subject in 
Crawford y. Spooner (1) thus observes : — “ We cannot fish out 
what possibly may have been the intention of the Legislature ; 
we cannot aid the Legislature’s defective phrasing of the 
Statute • we cannot add, and mend, and by construction make up 
deficiencies w 7 hich are left there. If the Legislature did intend 
that which it has not expressed clearly ; much more, if the Legis- 
lature intended something very different; if the Legislature 
intended something pretty neaily the opposite of what is said, it 
is not for Judges to invent something which they do not meet 
within the words of the text (aiding their construction of the text 
always, of course, by the context) ; it is not for them so to supply 
a meaning, for, in reality, it would be supplying it : the true way 
in these ca c es is, to take the words as the Legislature have given 
them, and to take the meaning which the words given naturally 
imply, unle-s where the construction of those words is, either by 
the preamble, or by the context of the woids in question, con- 
trolled or altered; and, therefore, if any other meaning was intended 
than that which the words purport plainly to import, then let 
another Act supply that meaning and supply the defect in the 
previous Act.” 

We have then to see whether the natural construction of the 
words shall presume ” is by the context controlled or altered, and 
whether or not any other meaning is intended than that which 
the words purport clearly to import. The argument on behalf 
of the respondent is that -the latter portion of the sub-section 
in which these words appear so qualifies them as in effect 
to render necessary the interpolation of the word “ con- 
clusively,” so that the sub-section will run as follows: — 
“ If the plaintiff is recorded as having such proprietary right! 
the court shall conclusively presume that he has it.” The words 
following are aa follows ; — “ But nothing in this sub-section shall 


(1) (1846) 4 Moo. I, A., 179 (187). 
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affect the right of any person* to establish by suit in the Civil 
Court that the plaintiff has not such proprietary right.” A right 
to bring a suit in the Revenue Court for a share of profits by a co- 
sharer is, as I have said, given by section 164 of the Act, which is 
included in chapter XI. Section 201 provides for the proce- 
dure to be adopted in suits under that chapter. It deals, as I 
have said, with cases in which the plaintiff is not recorded as 
having the proprietary right entitling him to institute the suit, 
and the defendant pleads that he has not such proprietary right, 
and cases in which the plaintiff is recorded as having such pro-* 
prietary right. In the first mentioned class of cases the proce- 
dure is laid down in section 199, and enables the Court either to 
require the defendant to institute a suit in the Civil Court for deter- 
mination of the question of title, or to determine the question of 
title itself. In tho case of a suit by a plaintiff who is recorded as 
proprietor, the option is not given to the Court of requiring the 
institution of a suit in the Civil Court. The Court is in this case 
bound to try the suit itself. No reasons are assigned by the 
Legislature forgiving the Court power in the one^case to have the 
suit heard in the Civil Court and not in the other. But if it is 
open to me to suggest a reason, it may be that the Legislature 
considered that where a plaintiff is the recorded proprietor, the 
court which has the control of the record of, title and the registers 
is in a better- position to investigate the claim of a person who 
is recorded than the Civil Coprt. All changes or transactions 
affecting the registers prescribed by section 32 of the Land 
Revenue Act of 1901 are necessarily made by the revenue 
officers. 

The ground on which it is contended that the record is con- 
clusive proof in the case of a recorded proprietor, is based, as I 
have said, solely on the proviso to the sub-section. This sub- 
section appears to me in no way to countenance such a drastic 
construction of the word “ presume ” It appears to me that 
the Legislature having declared that there should be a presump- 
tion in favour of the recorded proprietor, introduced the proviso 
so that it should be clearly understood that, the presumption 
should not in any way affect the right of any person to establish 
by suit in a Civil Court that the plaintiff Ip uoi the proprietary 
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right which he claims. The sub-section is merely in a para- 
phrased form a repetition of sections 44 and 57 of the Revenue 
Act, an Act which was passed at the smie time as the Rent Act. 
Section 57 of that Acs provides that £C all entri-s in the recoid of 
rights prepared m accordance with the piovisions of this chapter 
shall be presumed to be true until the contrary is proved . * . but 
no such entry . . . shall affect the light of any person to claim and 
establish in the Civil Court any interest in land which requires to 
be lecorded in the registers prescribed by clauses (a) to (d) of 
section 32.” The wording of this section is practically the same as 
that of section 44. Under the Revenue Act entries in the record 
of lights are pnmd facie evidence, and it seems to me that the 
Legislature in enacting sub-section (3) of section 201 merely 
accepted the presumption directed to be applied in the Revenue 
Act. 

But it is said that in view of the provisions, to which I have 
refen ed, of the Revenue Act, if this be the true construction of 
sub-section (3) of section 201 of the Rent Act, this last mentioned 
section is supeifiuous. This argument seems to me to have no 
force. The one Act deals with the law relating to land revenue, 
the other deals with the law relating to agricultural tenancies and 
other matters. It was obviously desirable to provide for the 
piesumption in question in section 201 so that the Act should 
be self-contained and there should be no necessity to have 
recourse to the Revenue Act for the purpose of discovering 
the rule of presumption therein prescribed. The language of 
the proviso in sections 44 and 57 of the Revenue Act is prac- 
tically the same as that of the proviso to sub-section (3) of 
section 201 of the Rent Act. 

It is further said that, unless the expression <( shall presume ” 
is interpieted as “ shall ii rebuttably or conclusively presume” 
and the suit is decided against the recoided proprietor, no appeal 
is given to him by the proviso ; but I am unable to attach any 
weight to this, as the proviso patently was in my opinion only 
meant to apply to a case in which the plaintiff is successful in his 
suit by force of the presumption created in his favour. If he is 
defeated in his suit, he has the right of appeal which is given by 
section 177. It will be obseived too that the proviso does not 
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apply merely to the defendant, but is, as I have said, quite 
general. It merely aims at safeguarding the interest of any 
person who may have title to the property* 

The same observation is applicable also to sections 44 and 57 
of the Revenue Act. The presumption thereby created is created 
without prejudice to the right of any person to establish his title 
in the Civil Court. It seems to me that it would be doing vio^ 
lence to the language of the sub-section to interpret the expres- 
sion ic shall presume n as meaning gt shall conclusively presume 
If such a construction were accepted, the Revenue Court 
would in the ea-e of suits by a recorded proprietor for a 
share of profits be deprived of its judicial functions, and be only 
so much machinery for recording decrees without investigating 
the merits of the case. On production of the record showing 
the plaintiff to be a proprietor it would be bound to pass a decree 
in his favour, and this too notwithstanding the fact that entries 
in the annual registers are merely presumed to be true until 
disproved. It uny be, to take examples, that a person may have 
fraudulently or wrongfully procured the ent^y of his name as 
proprietor, or a name may have been wrongly inserted by mistake, 
and yet a person so recorded would be entitled to a decree for 
a share of profits and the Court would be powerless to inquire 
into and examine as to the true state of fac's. Then, if such a 
recorded co-sharer did so obtain a decree for profits, the Civil 
Conrb could ,nofc interfere with the decree, inasmuch as the right 
to sue for profits is within the exclusive jurisdiction of the 
Revenue Court. No doubt, any person aggrieved by such a decree 
can sue in the Civil Court and obtain a declaration of his title, 
but there is no provision whereby the Civil Court can reverse 
the decision of the Revenue Court in a suit for profits. It is 
difficult to discover any good reason why the Legislature should 
withhold from the Revenue Court the power of deciding on its 
merits a suit in which the plaintiff is recorded as proprietor 
while it confers the power of doing so when the plaintiff is ribfc 
a recorded proprietor. 

I now desire to refer to the authorities bearing upon this 
question. The first case upon the subject came before my Brother 
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Knox, namely, JW Kunwar v. U&n Earn (1). In that ease he 
held that the presumption enjoined by clause (3) of section 201 
of the Agra Tenancy Act is not conclusive, even in a Revenue 
Court, but may be rebutted; as, for instance, by evidence showing 
that the plaintiff had not been in possession of the property in 
respect of which profits are claimed for more than 12 years before 
suit, and the defendants have openly denied the plaintiff's title for 
more than that period. In that case my brother Kxox gives his 
reasons for accepting this view. He referred to the case of 
Niaz Ali Khan v. Gobind Ram , which was at that time un- 
reported, and which was evidently cited in argument, and 
observed of the decision in it as follows : — “I take the deci- 
sion of this Court to go no further than to say that the lower 
appellate court was right in presuming «ip on the record that the 
plaintiff had a proprietary right. In other w r ords, the fact was 
^recorded as proved because it had not been disproved-” The 
judgement in question is reported in a foot-note to the ease of 
Bechan Singhv. Karan Singh (2). I shall quote it in extenso 
u Ihis was a suit for profits by a person who is recorded as having 
the proprietary right entitling him to claim profits. Under sub- 
section (3) of section 201 of the Tenancy Act of 1901 the Court 
shall presume that such a person has a proprietary right The defend- 
ant is competent to sue in a Civil Court under the 'proviso to that 
sub-section to establish thar, the plaintiff has not the proprietary 
right claimed by him. The court below w r as therefore right in 
lemanding the case to the court of first instance, and we dismiss 
this appeal with costs.” It will be observed from a perusal of this 
judgement that the court did not define the meaning of the 
words “ shall presume.” 

The next case is that of 'Bhanka Singh v. TJmrao Singh (3). 
In that case my brother Richards, dissenting from the view 
of my brother Kisrox, held that a Revenue Court is bound to act 
upon the presumption created by clause (3) of section 201, subject 
only to the result of a suit in a Civil Court. Au appeal under 
the Letters Patent was preferred against the decision of the 
senior Judge in this case, and it came before my late colleague 


(1) (1906) I. L R., 29 All., 148. (2) I. L. R., 3Q All,. 447, 

(3) Weekly Xotes, 1907, p. 43. 



ALLAHABAD SERIES, 


445 


VOL* XXXII.] 

Sir William Burkitt and myself. We considered carefully 
the question, as also the judgements of the learned Judges who 
differed on it and came to the conclusion that the presumption 
enjoined by section 201 is not conclusive or irrebuttable. The 
consideration of section 201 came before my brothers Banerji 
and Aikman in the case of Banwari Lai v. Kiadar (1). In that 
case the plaintiffs, who were recorded co-sharers, sued another 
co-sharer for profits. The defendant pleaded that the plaintiffs 
or their predecessors in title had not received profits within 12 
years preceding the institution of the suit, and that the suit 
was time-barred. It was held that it was not for the plaintiffs 
to prove by evidence of receipts of profits within 12 years that 
the right subsisted, and that section 201 of the Agra Tenancy 
Act raised a presumption in-their favour. The learned Judges 
in their judgement say: — <{ We gather from the record that the 
plaintiffs are recorded co-sharers, consequently the presumption 
referred to in the section arises in their favour, and it was not 
for them to prove by evidence of receipt of profits within 12 
years that the right subsisted. It was for the defendant to 
rebut the presumption which the law raised in the plaintiffs 5 
favour/ 5 If the presumption was irrebuttable, it is obvious that 
the language here used is erroneous and misleading. Up to this 
date we have the decisions of Knox and Bitrkiot, JJ.,and myself 
supported by the views of Banerji and Aikman, JJ., expressed 
in the case to which I have just referred in favour of the view 
that the presumption enjoined by section 201 is not conclusive, 
and as against these, we have the dissenting opinion of my 
brother Richards. 

The matter, however, wa3 not allowed to rest here. The 
point came up before my brothers Banerji and Richards in the 
case of Bechan Singh v. Karan Singh (2,. They dissented 
from the decision in Dil Kunwar v. Udai Bam. Banerji, J., 
referring to the judgement delivered by himself and Aikman, J., 
in Banwari Lai observed, in regard to the words u it was for 
the defendant to rebut the presumption the law raised in the 
plaintiff^ favour, 55 that this wa3 an obiter dictum : and he 
further said : — ci However, on full consideration I think Jit was 

(1) (130?) I. L. 20 AH., 158. (2) (1908) L L. R* S0 f AH„ 447, 
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In her favour in proportion to her recorded share. The lower 
appellate court modified the decree, holding that the plaintiff 
was entitled to profits proportionate t) ilia share she hid got 
under the Civil Court decree. The plaintiffs then appealed to 
the High Court, and it was held that when a Civil Court of 
competent jurisdiction has deudel a claim to property, aud this 
has beeu followed by a wrong entry m the revenue papers, in a 
subsequent suit for profits the claim must he in proportion to the 
share obtained under the Civil Court decree, notwithstanding 
the presumption enjoined by section 201 of the Agra Tenancy 
Act. 

In Bhawani Singh v. Dilawar Khan (2) a like question was 
similarly decided by the same Bench. The Judges who decided 
these cases did not think it necessary to interpret the words u shall 
presume” in the sub-section, but they held that the presumption 
enjoined by it was rebuttable by proof of a Civil Court decree 
inconsistent with it. Now it appears to me that if the presump- 
tion enjoined in section 201 is an irrebuttable presumption it would 
not be open to the Revenue Court to allow evidence to be given 
even of a decree by a Civil Court so as to rebut the presumption. 
If it is open to a Revenue Court to admit a decree m evidence 
as proof of title and to rebut the plaintiff's claim, the presumption 
(1) (1909) I. L, B., 81 All., 257. (2) (1909) I. L. R. } 31 AUq 253 
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erroneous.” The appeal of Qobindi v. Saheb Ram (1) was laid 
before Ksrox, Airman and Griffin, JJ., with a view to having 
a final decision on the question. "What is the meaning, in the 
section, of the words “ shall presume” was not decided, but the 
effect of the judgement in that case is in my opinion to conclude 
the question before us. In that case the plaintiff had obtained in 
1901 certain shales in immovable property under a deciee from 
the Munsif of Hathras. She applie 1 for entry of her name m 
the revenue papers, but owing to some error her name was 
recorded in respect of a larger share than she had obtained under 
the decree. She sued the defendants for profits calculated on the 
share as entered in the revenue papers. The defendants 
pleaded that the plaintiff was only entitled to profits in proportion 
to the share decreed in her favour and not as entered in the 
khewat. The court of first instance decreed the claim for profits 
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cannob be dcemel to be irrebuttable. If a decree is admit- 
ted in evidence, there must necessarily also be evidence as to 
the identity of the parties to it. This is wholly inconsistent 
with the notion that the words iC shall presume ” mean u shall 
conclusively presume.” The decisions of the Full Bench in the 
eases to which I have lastly referred logically, I think, establish 
that the presumption is not a conclusive or irrebuttable presump- 
tion. Otherwise we shall be introducing into our legal vocabul- 
ary a hybrid presumption, a presumption which will be rebuttable 
by proof of a decree of a Civil Court inconsistent with it, but 
otherwise will be irrebuttable. The argument of Mr. Surendra 
Nath Sen was precise, clear and cogent, and it carried to my 
mind conviction. I am still of opinion tl at the earlier decisions 
to which I have referred are correct, and I would therefore allow 
this appeal. 

Griffin, J. : — I have little to add to what has fallen from the 
learned Chief Justice. The Agra Tenancy Act contains no defi- 
nition of the expression “ shall presume.” The words should be 
understood in the sense they are defined in the Evidence Act, and 
as they are ordinarily understood. By doing so we shall give to 
the entries in the record of rights the probative value assigned to 
them by sections 44 and 57 of the Revenue Act. With the words 
“ shall presume” so understood, the effect of section 201 of the 
Tenancy Act is to cast on xhe defendant the burden of disprov- 
ing the plaintiffs title when the latter produces an entry in 
the revenue records as evidence of his title. If the defendant 
adduces evidence, but fails to satisfy the Revenue Court that the 
plaintiff has no title, then, under the protiso immediately follow- 
ing, the defendant or any other person is entitled to go to the Civil 
Court and ask for a declaration that the plaintiff has no title. The 
first clause of section. 201 provides that the Revenue Court may 
inquire into a question of title in a case where the plaintiff is 
not recorded as having a proprietary right entitling him to 
institute the suit under chapter XI of the Tenancy Act Clause 
(3) is silent on this point. It is therefore contended that the 
Revenue Court has no jurisdiction to inquire into disputes when 
the plaintiff is recorded as having title. This argument in my 
opinion begs the question* If the words iS shall presume” 
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are undei stood as defined la the Evidence Act, it necessarily 
follows that the Court has power to decide upon evidence pro- 
duced before it the question whether the plaintiff has or has not 
the title recorded in the revenue papers. The interpretation I 
would put on section 201 is intelligible in itself and is not repug- 
nant to the context or to common sense. This being the case, a 
court of law should not in my opinion go further and speculate 
as to the intention of the Legislature, or seek for another inter- 
pretation in the light of administrative expediency. I would 
therefore concur in the order proposed by the learned Chief 
Justice. 

By the Court : — The order of the Court is that the appeal be 
allowed, the decree of the learned Judge of this Court set aside, 
and the decree of the lower appellate court restored, -with costs in 
all courts, save and except the costs of this- appeal. The parties, 
in view of the conflict of authority, will abide their own costs 
of this appeal. 


APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Saner ji, 
KUTUB-UD-DIN AHMAD and another (Defendants) v. BASHIR-UD-DIN 

(Plaintiff).* 

Act No. IX of 1872 ( Indian Contract Act) section 74— Mortgage - Provision for 
lower rate of interest m case of punctual payment — lenalty . 

II a mortgagee stipulate for a higher rate of interest in default of punctual 
payment he must reserve the higher rate as payable under the mortgage and 
provide for its reduction m case of punctual payment, and if he do so he will 
be entitled to recover the higher rate. But he cannot effect his object by 
reserving the lower rate and then fixing a higher rate in case of non-payment of 
the lower rate at the appointed time, such an agreement being considered m 
the nature of a penalty. Walhs^v Smith (1) referred to. 

This was a suit for sale on a mortgage. The mortgagor 
covenanted to pay interest at the late of 2 per cent, per mensem. 
But the mortgage-deed further provided that if the annual 
interest was paid punctually at the end of the year the mortgagee 
would accept it at the rate of Rs. 1-4-0 per cent, per mensem 

* Hirst Appeal Ho. 181 of 1908 from a decree of Girraj Kishore Datt 
ordinate Judge of Bareilly, dated the 2nd of April, 1908. 

(1) (1882) L, R.j 21 Ch, D„ 261. 
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Instead of at the higher rate. Interest had not been paid punctu- 
ally; and the court of first instance (Subordinate Judge of 
Bareilly) accordingly gave a decree for the higher rate. The 
defendant appealed to the High Court; the only plea raised 
bting that the provision as to interest referred to above was in 
the nature of a penalty and should be disallowed. 

Maulvi Ohulam Mujtaba , for the appellants, 

Maulvi Muhammad Ishaq, for the respondent, 

Stanley, C. J. — The only question pressed before ns in this 
appeal is concerned with the rate of interest chargeable 
to the defendants appellants. The suit was one to raise the 
amount due on foot of a mortgage of the 14th of August, 1900, 
by sale, if necessary, of the mortgaged property. In the mort- 
gage the mortgagor admitted that he had borrowed Rs. 3,000 
from the plaintiff with interest at the rate of Rs. 2 per cent, 
per mensem, and he promised to make payment on demand. 
Then follows a provision that if the annual interest be paid to 
the mortgagee at the end of the year, the rate of interest will be 
reduced to Es. 1-4-0 per cent, per mensem, but that if the mort- 
gagor fail to pay the interest at the end of the year, interest at 
the rate of Es. 2 per cent, per mensem will be added to the 
principal and compound interest be paid at that rate. 

The interest not having been punctually paid, the court below 
gave a decree for the higher rate of interest. 

It is contended by the learned vakil for the appellants that 
the court was wrong in awarding the higher rate of interest 
inasmuch as it was in the nature of a penalty. It appears to 
me that this contention is not well founded. According to 
the English authorities it is well settled that if a mortgagee 
stipulate for a higher rate of interest in default of punctual 
payment he must reserve the higher .rate as the interest payable 
under the mortgage and* provide for its redaction in case of 
punctual payment, and if he do so he will be entitled to recover 
the higher rate. But he cannot effect his object by reserving 
the lower rate and then fixing a higher rate in case of non- 
payment of the lower rate at the appointed time, such an agree- 
ment being considered in equity as in the nature of a penalty. 
This rule is not altogether intelligible. Jessel, M. R., said of 
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it: — ^1 am sorry it was so settled, because anything moie 
irrational than the doctrine, I think, can hardly be stated. It 
entirely depended on form and not on substance.” Wallis v. 
Smith (1). Now, however this be, it appears to me that an 
agreement on the part of a mortgagee to accept on punctual 
payment interest at a lower rate than the rate agreed to be paid 
is free from objection. It is an encouragement to punctuality 
in payment, which is to be commended. It is a premium for 
punctuality in the fulfilment of a legal obligation. If a mort- 
gagor fail to take advantage of a term of a contract which is 
beneficial to him, he has himself to blame. In the document 
before us the provision for payment of interest is free from 
ambiguity. The agreement w r as that the mortgagor should pay 
compound interest at the rate of Es. 2 per cent, per mensem, 
but that on punctual payment of interest, interest at the rate of 
Bs. 1-4-0 per cent, per mensem would be accepted. If undue in- 
fluence or fraud had been proved, other considerations would 
arise, but the appellants have not endeavoured to support their 
allegation of undue influence. I, therefore, think that the 
decision of the court below is correct and would dismiss the 
appeal. 

Baneeji, J. — I was inclined to hold at the hearing of the 
appeal that the provision in the mortgage-deed as to interest 
was an attempt to circumvent the rule of law as to penalties; 
but m the face of English authorities, and in the absence of any 
authority in this country to the contrary, I do not think t should 
be justified in so holding. I therefore agree in dismissing the 
appeal. 

By the Court : — The order of the Court is that the appeal 
be dismissed with costs. 

Appeal dismissed* 


(1) (XS82) L. R.j 21 Oh. E>., 261. 
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MISCELLANEOUS CRIMINAL. 


Before Mr. Justice Sir George Knox and Mr . Justice Karamat Husain. 

EMPEBOB r. WAJID HUSAIN jlnd others.* 

Act No. XL V of I860 (Indian Penal Code) y section 76 — Act Ko.lof 1872 
( Indian "Evidence Act) y section 165 -—Question whether act done "by accused 
falls within general exceptions —Evidence — Presumption — Pleadings . 
Where an accused person has raised pleas inconsistent with a defence which 
would bring his case withm one of the general exceptions in the Indian Penal 
Code, he cannot, in appeal, set up a case, based upon the evidence taken at his 
trial, that his act came within such general exception. Circumstances which 
would bring the case of an accused person wijhin any of the genera^, exceptions in 
the Indian Penal Code can and may be proved from the evidence given for the 
prosecution or to be found elsewhere in the record ; but there must be evidence 
upon which such circumstances can be found to exist, and, when they are not 
shown to exist, the Court is not competent to assume, more particularly when 
the pleas taken are inconsistent with such assumption, that such circumstances 
might have existed or that doubt may arise in consequence of such assumption, 
and the accused ought to be given the benefit of the doubt. Queen Empress v. 
Timmal (1) referred to. 

This was a reference made by the Judicial Commissioner and 
the Additional Judicial Commissioner, Lucknow, under section 
9, clause (b) of Act No. XIV of 1891, for the determination of 
the question as to whether for the reasons given in the judge- 
ment, the appellants should be acquitted or their appeals dismiss- 
ed. The circumstances which gave rise to the reference appear 
from the order of the High Court thereon. 

Babu M. M . Ghoshal, Government Pleader , Lucknow , for the 
Crown. 

Knox and Karamat Hcsain, JJ.:~ Eleven persons were 
convicted by the Additional Sessions Judge of Gonda of various 
offences falling under sections 195, 196, 211 and 218 of the 
Indian Penal Code. They appealed to the Court of the Judicial 
Commissioner of Oudh, The appeal was heard before the Judicial 
Commissioner and the Additional Judicial Commissioner sitting 
together. There was a difference of opinion between the members 
of the Court regarding the guilt of seven of the appellants, viz., 
Wajid Husain, Muhammad Hashim, Najab Ali, Ghaus All, Earn 

Kuber, Mata Bin and Lachman. In consequence of this the 

* — — 

* Criminal Reference No, 18 of 1910. 

(1) (1898) I. L. a, ill All, 122. 
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learned Judicial Commissioner and the Additional Judicial Com- 
missiuner acting tinder clause (5) of section 9 of Act No. XIV of 
1891, have jointly stated the question as to which they have" 
differed, and have forwarded such statement with their respective 
opinions to this Court The question on which the members of 
the Court differed is whether the accused, who are constables, 
should be acquitted on the ground that they acted under the orders 
of the Inspector and Sub-Inspectors. No definite orders, the 
reference pioceeds to say, to the constables have been proved ; but 
one of the learned members of that Court is disposed to think, and 
the other holds definitely, that it should be assumed in favour of 
the constables that they acted under the orders of the Inspector 
and of the Sub-Inspectors. 

The Judicial Commissioner was of opinion that all the accused 
proceeded to the kutti or hut near the abadi of rnauza Gokulpur 
with criminal intent ; that it was proved that the constable Gbaus 
Ali wrote out the original report made to the police knowing 
it to be false; that the constable Wajid Husain prepared 
the special diary which followed upon the report in a man- 
ner which he knew to be incorrect, that after that Ghaus Ali 
and Wajid Husain assisted the Inspector and the Sub-Inspector 
Wazir Khan to prepare the false statement which was made by 
the witness Shankar, and that the constable Lachman also took 
part in this. He was disposed to hold that, even if the constable 
acted underjexpress orders from the Inspector and Sub -Inspectors 
they did so knowing that these orders were unlawful, and there- 
fore they were not bound to obey them, and are not protected by 
these orders from liability. 

The learned Additional Judicial Commissioner on the other 
hand, being of opinion that* it was reasonable to hold that the 
constables may have proceeded to the kutti in ignorance of the 
plan devised by the Inspector and Sub-Inspectors, held that the 
prosecution had failed to prove that the constables set out to the 
kutti with criminal intention ; and that as no other act is proved 
against them to show that they knew of the conspiracy before the 
arrests were made, they were, ,as regards the subsequent acts, 
protected by the oiders of the Inspector, under which it must be 
presumed that they acted. 
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The case therefore appears to resolve itself into a finding 
by both the members of the Oudh Cmrt that the seven accused 
persons did commit acts amounting to the offences charged 
against them, but that it must be assumed that they acted 
as they did in obedience to the orders of a superior authority, 
and that the benefit of the general exceptions contained in 
section 76 of the Indian Penal Code, should be given in their 
favour. If the benefit of the exception can be given them, the 
acts committed by them would cease to be offences punishable under 
the Indian Penal Code, tboje acts being taken out of the category 
of offences in that Code by reason of section 76 of the said 
Code. 

We have therefore not considered it necessary to go into 
the general evidence contained in the record of the case. We 
have only considered (1) the statements made by the accused 
and by the witnesses produced by them ; (2) such portions of 
the record as have been brought to our notice by the learned 
officer of the Oudh Court who has been permitted to address 
us and to prosecute the reference. 

Section 105 of the Indian Evidence Act, lays down that <{ when 
a person is accused of any offence, the burden of proving the 
existence of circumstances bringing the case within any of 
the general exceptions in the Indian Penal Code. .....is upon 

him and the Court shall presume the absence of su^h circum- 
stances.” In the present case, therefore, it was for the seven 
accused persons to prove the existence of circumstances bringing 
their cases within the general exception contained in section 76 of 
the Indian Penal Code. It was for them to prove that such 
acts and circumstances existed as would show that they were 
not liable to be convicted of the [offences with which they had 
been chafed ; in other words, it was for them to show that there 
were orders given to them by persons in authority over them, 
and that all that they did was merely to carry out their duties as 
subordinates in obeying such orders, In the case provided for by 
section 105, Evidence Act, this is all the more necessary, inasmuch 
as that section requires the Court to'presume the absence of such 
circumstances. All the accused were defended on their trial 
by pleaders of the Fyzabad Court* We have, as we have stated 
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above, examined the record, and specially the statements made 
by the accused throughout the case, and we have also examined 
the pleas taken by the learned counsel, a barrister of standing 
and experience, "who appeared on their behalf in the Judicial 
Commissioner’s Court. The result of our search is that in the 
court of the committing Magistrate, Majid Husain alone set up a 
plea of this nature; he said that he had written what he did in 
the diary under orders of the Inspector, When we come to the 
appeals we find that in the case of Mata Din and Lachman 
no plea in any way touching a defence based upon section 76, 
Indian Penal Code, was raised ; that Gbaus Ali does not 
appear to have sent in any petition of appeal ; that Majid 
Husain in the petition sent in by him by way of appeal does 
say that whatever he did was done at the instance of his 
superior officers ; that it was incumbent upon him to obey 
the orders of the Circle Inspector in the discharge of his 
duty ; that he was not free to go against his officers in the 
matter or to disobey their orders, and that as he was bound 
under the law to act according to the instructions of his officers, he 
cannot therefore be held to be guilty. To the same effect is the 
appeal of Ram Kuber and of Najaf Khan. Muhammad Husain 
says in his petition : — The appellant was with his superiors 
and carried out all the lawful orders given by them. Had he 
disobeyed them he would have been punished. How could he 
have acted independently in the presence of his superiors?” 
In the petition filed on behalf of the appellants by the learned 
barrister who appeared for them in the Judicial Commissioner’s 
Court, this particular plea does not appear to have been put 
forward. The petition discloses 14 grounds of appeal more or 
le^ bearing upon the plea* that the case of dacoity was a true 
case and had nob been proved to be false. It is true that in para- 
graph 13 there is a plea to the effect that the defence has been 
proved, but as we have already pointed out, we cannot, save in the 
solitary case of Majid Husain, find m the various examinations 
taken of these accused persons that 4 they anywhere specifically 
stated that they had received orders from superior officers and thab 
they only carried out such orders. None of the orders, if 
there were any, was produced in evidence. No one was 
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called upon to produce them. The whole tcuor o£ the defence 
so far as can be gathered from the examinations recorded, was 
to the eSeet that there had been a dacoitv, that all the persons 
who had been arrested were the genuine people concerned in 
that dacoity and not people caught and kept beforehand to be 
produced as persons who had taken part in a sham dacoity. It 
may be safely said that in the case before us none of the accused 
persons have in their defence proved the existence of circum- 
stances bringing their cases within section 76 of the Indian Penal 
Code. We have gone into the pleas taken in appeal, but it must 
always be remembered that this Court has held in Queen-Empress 
v. Timmal (1) that where an accused person has raised pleas 
inconsistent with a defence which would bring his case within 
one of the general exceptions in the Indian Penal Code, he can- 
not^in appeal, set up a case, upon the evidence taken at his trial, 
that his act came within such general exception. While we 
agree with what was laid down in Queen Empress v* Timmal , 
we also hold that circumstances which would bring the case of an 
accused person within any of the general exceptions in the Indian 
Penal Code can and may be proved from the evidence given for 
the prosecution or to be found elsewhere in the record ; but there 
must be evidence upon which such circumstances can be found to 
exist, and when they are not shown to exist, the Court, which is 
under section 105 of the Evidence Act, bound to presume the 
absence of such circumstances, is not competent to assume, more 
particularly, when, as in this case, the pleas taken are inconsistent 
with such assumption that such circumstances might have existed 
or that doubt may arise in consequence of such assumption, and 
that the accused must be given the benefit of such doubt. Section 
105 of the Evidence Act, in using the words (i shall presume the 
absence of such circumstances ” requires the Court .to regard s®eh 
absence as proved unless and until it is disproved : vide section 4 
of the Evidence Act, 1872. In saying this we do not overlook the 
provisions of section 1J,4 of the same Act. In an ordinary 
criminal trial the Court undoubtedly may and should presume the 
existence of facts which it thinks likely to have happened, having 
regard to the common course of natural events and human 
(I) (1 893} L L. 3*, 21 Aft, m 
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condaeL and public and private business in relation to the facts of 
the particular case. It is quite natural to assume, as the learned 
Judicial Commissioners did in this case, that the accused persons > 
being police officers, acted as they did in consequence of orders 
given to them by their superiors. The conflict lies between what 
the court may presume and what the Court shall presume. Where 
the law requires that the Court shall presume the absence of these 
special circumstances, the Court must continue to presume their 
absence unless and until their absence is disproved, or in other 
■words, their presence is proved. 

The Evidence Act in laying down the principle set forth in section 
105 has at times been said to have introduced something new, and 
to have put the law regarding criminal cases upon a different 
basis than the one upon which it stood before it was enacted. 
We are unable to take this view. Undoubtedly, in criminal 
trials the onus of proving every particular element, if we may 
use the term, w T hich goes to the making of an offence lies upon 
the prosecution, and if the prosecution do not prove all such 
elements, and room is left for doubt, the benefit of that doubt 
must unquestionably be given to the accused. But there are several 
cases both in English and in Indian case law, which satisfy us 
that in enacting section 105, the Legislature laid down no new 
principle, but put in a crisp and rigid form that which was before 
generally acted upon : vide King v. Turner (1), Rex v. Uandson , 
quoted m Russell on Crimes, Vol. 3, p. 407, Reg. v. James 
Johnson (2). In the case of most general exceptions the circum- 
stances which bring the case within a general exception are 
circumstances within the special knowledge of the accused person 
and lie within the rule that when any fact is especially within the 
knowledge of any person the burden of proving that fact is upon 

hi» 

However, it is not for us to consider whether the principle 
enacted in section 105, Evidence Act, was a new or an old 
principle. It is sufficient that it has been carefully and distinctly 
laid down by law, and we have no alternative but to follow it. 
We have gone into the matter at this length because we wish to 
show that we would have been prepared to go into the question, 

(1) (1815) 5 M, anl Q n 203. (2) (1902) I Q. B.; 540. 
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by no means an easy one, viz., how fax a subordinate is justified in 
carrying out the orders of a superior officer which he knows to be 
illegal, and how far he can set up such obedience as an answer to 
an act required of him which he knows to be a criminal act. So far 
as we can see and with all respect to the learned Commissioners 
that question does not arise for determination in the case. The 
question referred to us is'therefore thus decided : — We hold that, 
on the evidence upon the record, it cannot be assumed in favour of 
the constables that they acted under the orders of the Inspector 
and Sub-Inspectors. It was for the accused and the learned 
counsel who appeared for them definitely to set forth that they 
did so, and to prove both the orders and that their action was in 
obedience to such orders. They have not laid even this founda- 
tion for the question which appears to us to lie beyond. It is 
perhaps not too much to assume that the counsel who appeared 
for the accused saw great difficulty in proving the existence 
of such circumstances from the record and thought it prudent to 
ignore the point. The acts* found upon the record are offences. 
They are not shown to be taken out of the category of offences 
by any general or special exceptions. The benefit of any assump- 
tion that the accused or any of them acted as they did in 
obedience to orders from superior authority can and may well be 
given in the sentences that may be awarded. This is our answer 
to the question; and we direct that ib be transmitted to the 
Judicial Commissioner under the signature of our Registrar in 
conformity with the provisions of section 10 of Act No. XIV of 
1891. 
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APPELLATE CIVIL. 


Be fort Mr* Justice Griffin and Mr* Justice Tudlall* 

EAM PRASAD B HA GAL (Plaintiff) r. STJBA RAI and 
othebs (Dependants)* 

Act (Local) 2To. II of 1901 {Agra Tenancy Act), sections 14, 75 and 76— 
Definition — ,e Crops or other products ** — Jasmine and beta plants, 

Held that jasmine and beta plants come under the category of crops or 
other products within the meaning of sections 74, 75 and 76 of the;Agra 
Tenancy Act, 1901, Sheo Pershad Tevoary v. Mussumat Moleema Beelse (1) 
and Abdul Balci v. Mathura Prasad (2) referred to. 

The facts of this case were as follows : — 

The plaintiff, who was a sub-tenant of the defendants, used 
the land for cultivating jasmine and bela plants. The defen- 
dants sued in ejectment, and the Assistant Collector ordered 
the plain tiff's ejectment conditional on the payment of com- 
pensation. On appeal, the Commissioner set aside the order 
for compensation, and remarked that the plaintiff's remedy was 
under section 76, clause (1), of the^Tenancy Act. The plaintiff 
then brought the present action for adjudication of the price of 
the jasmine and bela plants and claimed Ks. 572. The Assistant 
Collector decreed the suit for the full amount. The District 
Judge on appeal, reduced the amount to Es. 125 on the ground 
that the tenant was entitled to the price of “ the crops or of 
other products/' but-not to the piice of bela and ja-mine plants. 
The plaintiff appealed. 

The appeal first came on for hearing befoie Mr. Justice 
Karamat Husain, who, on 6th August, 1909, referred the case 
to a Bench of two Judges, by the following order : — 

“ The plaintiff m this case was the sub-tenant of a sir holding of the 
defendants and used the laud for cultivating ‘ jasmine ’ and ‘ bela,' The 
defeftants instituted a suit for the ejectment of the plaintiff and the Assist- 
ant Collector ordered his ejectment conditional on the payment of a com- 
pensation of Rs. 572 and odd. The plaintiS appealed to the Commissioner, 
who set aside the order for compensation and remarked that the plaintiff’s 
remedy was under section 76, clause (1) of the Agra Tenancy Act. The plaintiff 


* Second Appeal No. 129 of 1909, from a decree of Sri Lai, District Judge 
of Qhazipur, dated the 7th of December, 1 908, modifying a decree of Nizam- 
ud-din Ahmad, Assistant Collector, first class, of Ballia, dated the 17th of 
August, 1908. 

(1) (1869) N-W. P., H. C. Rep., 108. (2) Weekly Notes, 1898, p. 24. 
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then brought an action in the court of the Assistant Collector of the first class — - 
for the adjudication of the price of jasmine and btla and claimed Bs. S72. The* 

Assistant Collector decreed the suit for the full amount claimed. There was ^ 

an appeal to the District Judge, on the ground that the amount awarded was &uba Rai. 
•excessive. The learned District Judge varied the decree of the Assistant Collector 
by reducing the amount from Rs. 572 to Rs. 125 with proportionate costs. The 
reason which led the learned District Judge to vary the decree of the court of 
first Instance is that the plain tiff under section 76, clause (1) of the Agra 
“Tenancy Act Is entitled to the price of the “ crops or other products,*’ which, 
according to the local inquiry held by the Assistant Collector, amounted to 
Rs. 125, and is not entitled to the price of Ida and jasmine plants. The plain- 
tiff has preferred a second appeal to this Court, and it is contended by hia 
learned counsel that the expression *' crops or other products ** includes the 
jasmine and beta plants. In support of his contention he cites a ruling of the 
Board of Revenue in Abdul BaJci v. Mathura Frasad (1). 

The learned vakil for the respondents in answer to this contention relies 
on the case of Sheo Ferthad Tewary v. Mustumat Moleema Beebee (2), in which 
it was held that the term u produce of land ** referred to in Act X of 1859 
means that which can be gathered and stored, crops of the nature of cereal or 
grass or fruit crops ; and that it does not apply to the trees from which the 
crops, if fruit crops, are gathered. The point is an important one and of general 
application. It is therefore desirable to have a ruling of a Division Bench 
of this Court. I therefore refer this case to a Bench of two Judges.** 

The appeal was then re-argued before a Division Bench. 

Maulvi Muhammad Ishaq , for the appellant, relied on Abdul 
JBaki v. Mathura Prasad (1). 

Munshi Govind Prasad , for the respondent, relied on Sheo 
Pershad Tewary v. Mmsumat Moleema Beebee (2). 

Griffin and Ttobalr, JJ. : — The facts of the case are 
•sufficiently set forth in the order of reference of our learned 
brother. We have been referred to the ruling Sheo Pershad 
Tewary v. Mussumat Moleema Beebee (2). The case before the 
Court wag one of distraint, and the question for decision was 
whether, having reference to the provisions of sections 115 
118 of Act X of 1859, guava trees came within the category of 
standing crops or other ungathered products. The decision of 
the eourt was to the effect that the term “ products of the land 77 
must be construed as equivalent to that which can be gathered 
or stored, crops of the nature of cereal or grass or fruit crops, 
and it did not apply to the trees from which the crops are 
gathered. In this view the Coort held that the zammdar was 

(1) Weekly Notes, 1893, p. 24. {2} (1869) N-W. P., H. C. Bep., 108. 



460 


1910 


Bam Pbasad 
Bhagal 

V, 

SUBA BA!. 


the INDIAN LAW REPORTS, [VOL. XXXII. 

not entitled to levy a distress on guava trees. Section 42 of Act 
XII of 1881, which reproduced the corresponding section of 
Act XVIII of 1873, provided that a tenant ejected in accord- 
ance with the provisions of the Act shall be entitled to any 
growing crops or other ungathered products of the earth, belong- 
ing to him and growing on the land at .the time of his ejectment 
and to use the land for the purpose of tending and gathering 
in such ciops or other products, paying sufficient rent therefor. 

In the case of Abdul Bahi v. Mathura Prasad (lj, which 
came before the Board of Revenue of these Provinces, the 
question for decision was whether the term 6 growing crops ’ 
used in section 42 of fthe Rent Act, included rose and jasmine 
plants as well as the flowers they bore. It was held by the 
members of the Board of Revenue that the words ({ growing 
crops” did so include the rose and jasmine plants, as well as 
their flowers. By section 76 of the Tenancy Act, II of 1901,. 
the tenant is given aright to sue for an adjudication as to the 
price of crops and other products of his holding. The preceding 
sections 74 and 75 have to be read along with section 76. Sec- 
tion 74 gives the tenant a right to use the land for the purpose 
of growing, tending, gathering and removing crop? anl a T oil) 
products of the earth, but provides that he shall not be entitled, 
in the absence of a contract or local usage to the contrary, to cut 
or remove any trees upon his holdings. Section 75 is as 
follows : — “ If at the date on which the ejectment takes effect 
there are ungathered crops or other products upon the land the 
landholder shall have the option of purchasing the same, and 
upon his forthwith tendering the price of the same to the tenant 
the right of the tenant to such crops or other products, and to 
use*the land for the purpose of tending, gathering and removing 
the same shall cease. If the landholder does not elect to pur- 
chase the same, the tenant shall be entitled to use the land as 
aforesaid for a further period until such crops or other produets 
have been gathered and removed, paying a fair rent therefor.” 

The words “ other products ”in section 76 must be read as 
meaning other products of the earth and other products upon 
land referred to in sections 74 and 75. We think that tha 


Cl) Weekly Notes, 1893, 
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language of sections 74, 75 and 76 is much wider than the 
language of the corresponding section in the Rent Act f XII of 
1881, aifd that plants such as i jasmine and bela ’ are included in 
the expression 1 other products . } 

The court below has not come to any finding as to the value 
of the plants themselves. It is therefore necessary to remit an 
issue under the provisions of order XLI, rule 25, Civil Procedure 
Code, for a finding as to the value of the plants. 

We may here note that the defendants did an the written 
statement contest the right of the plaintiff to recover compen- 
sation for the plants. 

No further evidence ^need be taken. Ten days will be 
allowed for objections on the return of the findings. 

Issues remitted . 

■m 

Before Mr, Justice Richards and Mr, Justice Tudlall . 

MOHAN LAUI and another (Plaintiffs) v , MADHSUDAN LALA 

AND OTHERS (DEFENDANTS).* 

Hindu lam — Succession — Religious endowment — Bal lavacharya Gosains, 

Held that where there is a dedication of property by a private individual 
for religions purposes, in the absence of any proof of disposal or direction by the 
dedicator, the trusteeship will vest in the latter’s heirs. 

Held also that as regards temples belonging to the Ballavacharya Gosain 
sect the ordinary rule of succession of the Hindu law does not apply ; but the 
succession is regulated by special customs. 

In the present case a custom set up by the plaintiffs by whioh a daughter’s 
sons* were entitled to the succession was held not to have been established. 
Gossami Sri Gridhariji v. Romanlalji \ Gossami (I), Rajah Mutiu Ramalinga 
Setupati v. Berianayagum Billai (2) and Srimati JanoJci DeUv, Sri Gopal 
Acharjia (3) referred to. 

■ This was a suit to recover possession jointly with the 
defendants of a temple belonging to £he Ballavacharya Gosain 
sect and certain movable and immovable property appurtenant 
thereto. ' The facts of the case are fully stated in the judgement of 
the Court. 

Babu Jog indr or Nath Chaudhri, for the appellants. 


* First Appeal No. 288 of 1907 from a decree of Siraj-ud-din, Judge of the 
Court of Small Causes of Agra, exercising the powers of a Subordinate Judge 
dated the Stir of August, 1907. 

(1) (1889) I. L. R., 17 Calc., 3, (2) (1874) L. R., 1 1. A., 209. 

(3) • (1882) L. R., 10 1. A., 32 ; t L. R>, 9 Calc., 766, 
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The Hon’ble Pandit Sionclar Lai and The Hon’ble Pandit 
Moti Lai Nehru, for the respondents. 

Richards and Tudball, JJ. : — The suit out of which this 
ap’ eal arises was brought to recover joint possession of a certain 
temple of the Ballayacharya Gosaln sect, in which the images 
of Balkrishna are placed, together with a grove and the movable 
property, ornaments and other articles appurtenant thereto. 
The plaintiffs are 'the sons of one Ganga Betiji, a daughter of 
one Goswami Muttuji Maharaj. The original defendants were 
Anrudh Lala and Madhsudan Lala, the sons of one Gurdharta 
Betiji (another daughter of the said Goswami Muttuji Maharaj) 
and Damodar Lala, the husband of Gurdhana Betiji. When 
the suit was first instituted, the plaintiffs merely claimed joint 
possession with Anrudh Lala and Madhsudan Lala. Whilst the 
suit was pending, Anrudh Lala died unmarried, leaving his 
father Damodar Lala as his representative. Again, pending the 
suit, Tikait Gordhan Lalji, who is now the principal defendant 
and respondent, brought a suit against Anrudh Lala and 
Madhsudan Lala, claiming that, under the custom observed by 
the sect, he was entitled to possession of the temple and other 
property. That suit was referred to arbitration, and the 
arbitrators decided in favour ‘of Tikait Gordhan Lalji and 
the custom set up. Gordhan Lalji was thereupon by an order of 
the court, dated the 25th August, 1905, made defendant to the 
present suit. Apparently by an oversight the plaint was not 
amended in the lower court, though the plaintiffs deny in toto 
this defendant's right to possession. The proper issues, however, 
were framed and the parties went to evidence thereon, and we 
have therefore allowed the plaint to be amended by adding a 
prayer for his ejectment. 

He, Gordhan Lalji, (as also did Goswami Muttuji Maharaj) 
belongs to a sect called the Ballavacharya Gosains. This sect 
originated over four hundred years ago. It was established by 
a man of the name of Ballav, son of Laehman Bhat ; the doctrine 
^which he originated was opposed to that of the celibate Gosains. 
He held that the ideal life consisted rather in social enjoyment 
than in solitude and mortification, and, contrary to the ordinary 
'rule of the celibates, he married and had two sons, Gopi Nath and 
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Bithal Nath. Bithal Nath had seven sods, and they founded 
seven temples or gadd is which are still in existence. These seven, 
principal gaddis, which are called “the Tikait temples/ 7 have 
acquired considerable property representing offerings and 
dedications of the followers of the sect. The Maharajas (as the 
Ballavacharya Gosains are styled) are supposed by their followers 
to be personages of great sanctity, and it is even sometimes said 
that they are incarnations of the deity himself. They do not 
inter-marry on account of the objection that they are all of the 
same Qotra . Their wives are daughters of Bhats and their 
daughters are married to the sons of Bhat3. The history of the 
temple in dispute is not very ancient. In the plaint it was 
alleged that the said Goswami Muttuji Maharaj was the owner 
of the property in suit. This was denied by the defendants, who 
alleged it to be temple property or debutter . The lower court 
found on the issue in favour of the defendants, and that finding 
is accepted by Mr, Chawdhri on behalf of the appellants in this 
court ; but he maintains that the appellants are entitled jointly 
with Madbsudan Lala to the possession of the property in the 
capacity of shebaits or superintendents and managers. There is 
a dispute between the parties as to whether the temple was built 
by Muttuji or his father, but the evidence goes to show that it 
was the son who built it and first exercised the functions of a 
Gosain therein. The immovable property is comparatively 
speaking of small value, being confined to a small grove and the 
temple in dispute. No villages or landed property had been 
dedicated for its support. But it is probable that in this temple, 
like many others of its kind, the offerings of * the votaries 
a^e very considerable. As to its history, the witness Chaturbhuj, 
a witness for the respondents, says that Dauji Maharaj (otherwise 
Damodarji, see pedigree at page 68R), presented Muttuji wich 
the idol nf Madan Mohan ji and that he presented the idol on the 
terms that “ if a son or sons should be born to Muttuji's father 
they would regularly perform the sewa puja ceremonies, buk if 
there should be none, it would be returned to him. 77 The witness* 
Ballu says that the building of the temple had begun before the 
mutiny, that Muttuji built it and that the land belonged to 
Girdhar Balji and the temple was built with the latter 7 s 
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permission, Dauji ^as the grandfather of Girdhar Lalji (see 
pedigree at page 68B). Both of them were Tikaits, that is to 
say, they weie the eldest male descendants in a line from one of 
the seven sons of Bithal Nath, The documentary evidence on 
the subject is exhibit A, which is a letter said to have been 
written by Muttuji to Girdhar Lalji. A translation of the letter 
is to be found at page 75R. Dauji and Girdhar Lalji were both 
Tikait Gosains, holding in succession a Tikait temple, and the 
defendant is the eldest son and successor to Girdhar Lalji. The 
plaintiffs claimed the property in the first instance as being their 
personal property by inheritance from Muttuji • it was never 
alleged that they or Muttuji were the dedicators of the grove, 
temple or idol, and we are satisfied that such a claim could never 
successfully have been made. The court below has found, and 
the finding has been, accepted in this court orally by Mr. Chaudhri 
(who thereby abandoned pleas Nos. 3 and 13 in the memorandum 
of appeal), that the property was te debutter ” or (i waqf” aud the 
real question which was argued in appeal has been whether or 
not the plaintiffs are entitled along with the sons of the other 
daughter of Muttuji to succeed to the management of the temple 
and the temple property. Mr. Chaudhri claimed that either 
Muttuji or his father dedicated the property to the deity, and as 
no scheme of management by the dedicator has been proved, the 
right of superintendence and management vests in the legal heirs 
of Muttuji. A large volume of evidence was given in the court 
below on both sides. The plaintiffs contend that unless the 
defendant Tikait Gordhan Lalji successfully proved a legal 
custom excluding daughter’s sons, they as the heirs of Muttuji 
(according to the ordinary Hindu Law of inheritance in respect 
of private property), were entitled to succeed to the management 
of the temple. The court below has found upon the evidence 
that the defendant did prove the existence of a custom amongst 
the Ballavacharya Gosain sect excluding daughter’s sons, and 
that the plaintiffs had failed to prove that daughter’s sons 
Inherited the management of Ballavacharya Gosains^ temples. 
The contention in appeal before us was that the defendant had 
entirely failed to prove such a custom and that the evidence 
adduced on behalf of the plaintiffs demonstrated that, so fag 
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from there being a universal custom excluding daughter’s sons* 
the very contrary prevailed in other temples. All this, 
argument proceeded on the basis that under the circumstances of 
the case the ordinary rule of Hindu Law as to inheritance 
prevailed, unless a custom contrary to that rule was proved, 
and that the onus of proving this custom rested on the defendant. 
We are inclined to think if this foundation of the appellants’ 
argument was sound, a great deal might be said for the proposi- 
tion that the defendant has failed to prove a universal custom 
excluding daughter’s sons. 

We propose now to consider the all-important question whe- 
ther this basis of the appellants’ case is well founded. It must 
be admitted that where there is a dedication of property by a 
private individaalfor religious purposes, in the absence of any proof 
of disposal or direction by the dedicator* the trusteeship will vest 
in the latter’s heirs (vide I. L. It, 17 Calc., p. 3). It is contended, 
however, on the part of the defendant Gordhan Lalji that this 
rule does not apply to a case like the present, which raises the 
question of who shall be the shebait, not as between the heirs of a 
dedicator of property for religious purposes, but between claim- 
ants to the shebaitship againsc another person already in posses- 
sion of the office and who is admittedly capable of performing the 
functions of the office. Their Lordships of the Privy Council 
observed in the case of Rajah Muttu Ramalinga Setupati v. 
Perianayagv/m, Filial (1) : — “ Bub the constitution and rules of 
religious brotherhoods attached to Hindu temples are by no 
means uniform in their character, and the important principle 
to be observed by the Courts is to ascertain, if that be possible* 
t^e special laws and usages governing the particular community 
whose affairs become the subject of litigation and to be guided by 
them*” This case was referred to in the case of Srivaati Janoki 
Debiy ; 8riGopalAchet/rjia( 2), and at page 37 their Lordships re 'as- 
sert: — “When, owing to the absence of documentary or other direct 
evidence, it does, not appear what rule of succession has been laid 
down by the endower of a religious institution, it must be proved 
by evidence what is the usage.” The case out of which this 

(1) (1874) L. 5EL 1 1. A., 209, (228). (2) (1882) L. B., 10 I. A. } 32 J I L. 
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appeal to their Lordships of the Privy Council arose raised also a 
question of succession between rival claimants to the shebaitship . 
At page 38 of the volume their Lordships further say : — “ There 
is, no doubt, considerable difficulty in ascertaining what is the 
rule of succession to this office, but it is certain that the usage had 
nob been according to the ordinary rules of inheritance under 
Hindu law. Not only does the usage not support the plaintiff’s 
claim, but it is opposed to it. It is not for their Lordships to 
consider whether there is any infirmity in the title of the respon- 
dent Gopal, who has been in possession many years, with the 
consent (if not by appointment) of the Rajah.” 

In the present case it was never alleged, much less proved, 
that Muttuji dedicated any property ; on the contrary, I>amo- 
darji, the ancestor of the defendant, was the lecorded zamindar 
of the grove and the site of the temple. Probably the property 
belonged to the Tikait^ temple of which Damodarji was the 
manager, and if, as alleged by a witness, the first idol was 
presented to Muttuji, it] was probably one of the smaller idols, 
which had been “ sitting in the lap ” of the larger idol in the 
Tikait temple. We think under the circumstances of the present 
case that the onus did not lie on the defendant Gordhan Lalji to 
prove a universal custom excluding the daughter’s sons. The 
evidence in the case establishes one or two matters beyond all 
doubt. We may mention in the first place that it has been 
admitted at the bar in the clearest possible manner that in the 
case of Tikait temples, that is, of the principal temples of the 
sect, the ordinary rule of Hindu Law as to inheritance does not 
apply, and that on the contrary the succession invariably goes 
by the rule of lineal primogeniture and that daughters and daugh- 
ter’s sons are always excluded. It is also demonstrated by 
evidence that there are portions of the worship in a Ballava* 
charya Gosain temple which cannot be performed by any person 
other than a Balia vacharya Gosain. The plaintiff’s own witness, 
Goswami Deokinandan Acharya, says, at page 4A:— 1 ^ In some 
cases the daughter’s son does inherit his maternal grandfather’s 
property. We, Acharyas, have a large following of disciples at 
different places where the disciples would object to have any 
bociy as tneir Acharya unless he belonged to the Ballav-Kul, and 



ALLAHABAD SERIES. 


vol. mir.] 


46 ? 


“where there is not such a large following, the Aeharya does some- 
times appoint his own relative to the gaddi and there are such 
instances. The daughter’s son does not worship the Thakurj i in 
the temples, which are not in his charge, but in cases where the 
temple is given to him, (daughter’s son) he does perform the 
■worship. I mean to say that the daughter’s son. does not worship the 
Thakurji in the present times, but he used to do it in former times. 
The founder of Ballav-Kul was Ballav himself and Lachmanji 
was tire father of Ballav Aeharya. Lachman Das was a Bhatta. 
About two or three hundred years ago, the daughter’s son was 
allowed to worship the Thakurji in the Mandvr of Ballav-Kul 
even though it was not in his charge.” 

Question (put to the witness) : — “ For what reason has the 
daughter's son since been prohibited from worshipping the Tha- 
kurji in the temple of Ballav-Kul Maharaj ?” (Objected to by 
Mr. Mnneha Shanker as the witness cannot have any personal 
knowledge). 

Answer (subject to objection ) : — “ On one occasion one of the 
Bhatjis performed the Arti (light waving ceremony) without 
waiting for the Ballav-Kul Maharaj, Since that time we have 
stopped them from performing the worship, as we fear that they 
might do a bt of other things without our permission. The Bhatji 
has the right of worshipping, and in one or two Mandvre of my 
own a Bhatji does perform the worship. It is not true that 
toe are governed by the Hindu law. We have our own customs, 
and where the Hindu Law agrees with our sectarian rules (customs) 
we follow it.” In cross-examination the witness says : — “ With 
the exception of the three instances I have mentioned, the cus- 
tom is not to allow a daughter’s son to worship the idol. * * A 
M andir which has been given over to a Lalji or Bhatji and in 
w hbh the Bhatji worships the idol, is not called the temple of 
BaUsv-Knl ok all. It is our custom that the Mandir and every 
thing in 4t which has once belonged to the Ballav-Kul deep 
remain with the Ballav-Kul, mid I have already given my reason 
for the same,” 

It is hardly necessary to mention that a daughter’s son can 
never be a Ballavacbarya Gosain. It will be seen from this 
evidence giyen by the plaintiffs’ own witness that toe sect is not 
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governed by the Hindu Law, and that it is only in cases more or 
less rare that a daughter’s son has been allowed to succeed to a 
Gosain temple, and the result of so succeeding has been to cause 
the temple to cease to be a Ballavacharya Gosain temple. Again, 
Gopal Lalji, another Ballavacharya Gosain witness examined on 
behalf of the plaintiffs, admits (vide A 14) that succession of a 
daughter’s son is by no means universal, is rather rare, and there 
is at least a part of the office of a Ballavacharya Gosain which 
cannot be performed by a Bhat. There is undisputed evidence, 
(see pp. 6, 15 A, plaintiffs’ own witnesses), that in two cases daugh- 
ters of Ballavacharya Gosains nominated Ballavacharya Gosains 
to their Ballavacharya Gosain temples, passing over their own 
sons who were Bhats. This, if the ordinary Hindu Law had 
prevailed, they would have no power to do, and the fact that they 
did do so is a strong ground for believing that it is unusual 
and improper that a Bhat should succeed to the management and 
superintendence of a Ballavacharya Gosain temple. It seems to 
us that it would be improper for the Court to establish on the 
gaddi persons who, on the admission of the plaintiffs’ own wit- 
nesses, could not properly perform the office, and whose presence 
as shebaits would degrade or at least lessen the importance of the 
temple. We are also of opinion that the plaintiffs’ own evidence, 
^and the admission at the bar as to Tikait temples demonstrate 
ordinary Hindu Law of inheritance does not apply to 
the succession in the case of the shebaitship of these temples, and 
that the ohms lay on the plaintiffs of showing that they were the 
persons entitled to the office under the customary law of the sect. 
It is unnecessary for us to go so far as to hold with the learned 
Judge that the defendant proved by evidence a universal custom 
as to the exclusion of the daughter’s son. We have not thought 
it necessary to deal at length with the evidence adduced by him. 
It has been fully dealt with by the courb below. In our opinion 
the defendant’s evidence, corroborated as it is by the plaintiffs’, 
evidence already referred -to, proves clearly that, whatever may „ 
be the custom or usage iu this sect in regard to succession to the 
management of temples, the ordinary rule of inheritance under 
Hindu Law does not prevail. We have now to see whether 
the plaintiffs’ evidence establishes any custom or usage under. 



ALLAHABAD SEBIE3. 


VOL. XXXII,] 


which the daughter’s sous are entitled to succeed to the manage- 
ment of the temple in dispute. 

"We have already quoted at some length from the evidence of - 
the only two Ballavacharya Gosains called by the plaintiffs, and 
that very evidence in itself shows that there is no such custom or 
usage in force. 

The other witnesses are Bhats or other classes of Gosains. 
They profess to give eleven instances in which daughter’s sons have 
inherited temples from their maternal grandfathers. The evidenoe 
is vague and leaves it in doubt whether these maternal grand- 
fathers were Bhats or Ballavacharya Gosains. 

It is unnecessary to deal at length with this evidence. It has 
been fully disoussed iu the judgement of the lower court. We 
agree with that court that it falls far short of proving any 
such custom or usage as is put forward by the plaintiffs, especi- 
ally in view of the instances in which arrangements have been 
made in certain temples by the widows and daughters of sonless 
Gosains to instal other Ballavacharya Gosains on the gaddis to the 
exclusion of their own grandsons and sons, who were Bhats. 

The burden of proof being on the plaintiffs, they have in our 
opinion failed to discharge it. Their suit was therefore properly 
dismissed. It is unnecessary to decide the other points raised in 
the case. 

We therefore dismiss the appeal with costs. 

Appeal dismissed. 
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Before Mr. Justice "Richards and Mr. Justice Tudball. 

PARS OT AM KAO TAHTIA ah d ahotheb (Plaintiffs) v. KADHA BAI 
(Defendant).* 


Partition— Suit for partition of family property— Subsequent suit by one 
defendant against another for declaration of title — Res judicata. 

- "Where a suit for partition, to which all tha members of the family are 
partie^has once been finally decided, it is not competent to a party defendant to 
questions thereby determined in a fresh suit for a decla- 
ration of right as a^pnst a co-defendant. Sheikh Khoorshed JKossein v* Rfubbee 
Fatima (1), Bmi Muhammad Khan v. Said Begem (2), Asian v. Baihummst 
(3) and Aihidbai y. AbduUa FEaji Mahomed (4) referred to. * " 1 


* First Appeal No. 25 of 1908 from a decree of Girdhari Lai, Subordinate 
Judge of Cawnpore, dated to 7th of January, 1908. 


fl) (1878) L L. 8 Calc., 661. 
(2) (1897) L L. B<, 20 AIL, 8L 


(8) (1897) LL.R„22Ma<t,494. 
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The facts of this case were as follows : — 

The parties were related to each other as indicated by the sub' 
’ joined pedigree 


NANA NARAIN RAO, 


Vasdeo Eao Anna, 
deceased. 


Madhc Eao, 
deceased =Musam- 
mat Badha Bai, 
widow (defendant). 


Parsotam Eao 
Tantia 

(plaintiff No. 1.) 

Waman Eao, 
(plaintiff No, 2.) 


Babu Bam Chandra 
Eao, deceased== 
Mnsammat 
Janki Bai, 
widow. 


The defendant was the widow of Madho Rao, nephew of the 
plaintiff No. 1 , and cousin of the plaintiff No, 2. Madho Rao’s 
name was during his lifetime recorded in the revenue papers in 
respect of the disputed shares in the 18 properties in question, 
and he was lambardar in respect of one of them. After his 
death the defendant applied to the Revenue Court for entry of 
bernamein place of her husband. This application was opposed, 
but was finally decided by the Board of Revenue in her favour. 
The plaintiffs therefore instituted the present suit for a declara- 
tion that they are the owners and in possession of the disputed 
properties, basing their claim on the allegation that they and the 
deceased Madho Rao formed a joint Hindu family and therefore 
they became owners by survivorship. The defendant pleaded, 
inter alia , that as regards the nature of the property and the 
possession of Madho Rao, the matter was res judicata and that the 
suit was barred by section* 42 of the Specific Relief Act. The 
court below framed one issue “ Is or is hot the suit barred. by 
section 42 of the Specific Relief Act?”, and held that the suit 
was iso barred, and without entering into the merits or other issues 
arising in the suit, dismissed it with costs. The plaintiffs there- 
upon appealed to the High Court. 

Babu Surendra Nath Sen (with him Babu Jcgindro Nath 
Ghaudhri ), for the appellants submitted that the court below had 
erred in holding that the suit was barred by section 42 of the 
Specific Relief Act. The plaintiffs appellants were in possession 
of the property in dispute, Long after the institution of the suit 
the defendant was lambardar of one of the villages. The oral 
evidence produced by the plaintiffs proved their possession, and 
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no attempt was made to rebut that evidence. The court below 
had ignored that evidence altogether. Any change of possession 
brought about after the institution of the suit was not within the 
scope of section 42 of the Specific Relief- Act. Further, the 
plaintiffs applied for amendment of the plaint, which was refused. 
This was eminently a case in which the amendment should have 
been allowed. He cited Risandas Rupchand v. Rachappa 
Yithoba (1). 

The Hon’ble Pandit Moti Lai Nehru (with him the Hon’ble 
Pandit Sundar Lai), for the respondent, contended that on the 
evidence the plaintiffs were not in possession of the property ; that 
the fact of their being lambardars of some villages did not prove 
that they were in possession on their own account, and that the 
application for amendment of the plaint was made only when the 
Subordinate Judge was on the eve of delivering judgement. That 
application was therefore properly rejected. The suit was barred 
by the rule of res judicata, having regard to the decision of this 
Court in Parsotam Rao v. Musammat Janki Bai (2). He also 
relied on Khoorshed H ossein v. Nubbee Fatima (3), Assan v. Pa- 
thumma (4), Ashidbai v. Abdulla Eaji Mahomed (5) and Dost 
Muhammed v. Said Begam (6). 

Babu Surendra Nath Sen, in reply, submitted that the issue 
as to res judicata ought not to be determined in this Court, as all 
the facts of the ease were not known. The Subordinate Judge 
took evidence only on the issue whether the suit was barred by 
section 42 of the Specific Relief Act. The former adjudication 
could not be pleaded a3 a bar, because the parties to the present 
suit were co-defendants in the former suit, and there was no 
hostility between the defendants inter se and between each of the 
defendants and the' plaintiffs. None o‘f the cases cited by the 
respondent laid down any general principle. They enunciated a 
special ride of law having reference to the particular facts of the 
case. The defendant, Madho Rao, was a pro formd defendant 
and the conduct of the suit was not in his hands. He cited Rfojo 
Behari Mitter v. Kedar Nath Mozumdar (7). 

m (1909) I. £>. B., 33 Bom., 6*4. (4) (1897) L E. E., 22 Mad* 494. 

(2) (1907) I. L. B, 29 AIL, 354. (5) (1906) LE.B., Sl Bmn., 271. 

3 1878) I, L. B., 3 Calc., 551. " (6) (1897) L L. B„ 20 AH, 81, 

' M • (7) (1880) I- E. B* 13 Gala, 680, 
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The attention of the Court was drawn to paragraphs 5 and 7 
*of the plaint, which disclosed that the present suit was based 
upon a different title, which accrued since the decision of the suit 
now pleaded as a bar. 

[The argument was then adjourned.) 

Babu J ogindro Nath Ghaudhri , for the appellants, on a subse- 
quent hearing, submitted that there was a document, dated the 
31st January, 1905, which was a testamentary instrument and had 
the effect of investing Waman Rao with the right of ownership 
in the property belonging to Madho Rao. It was immaterial 
whether the property was joint family property or otherwise. 
The document in question was intended to create a right in favour 
of Waman Rao equal to extent to what would have accrued to him 
by rule of survivorship if the family were joint. 

Richaeds and Tudball, JJ. This appeal arises out of a suit 
brought by the plaintiffs for a declaration that they were the pro- 
prietors in possession of, and the defendant Musammat Radha Bai 
had no right to, the property in suit and that the said Musammat 
Radha Bai was not entitled to get her name entered in the 
revenue papers. Musammat Radha Bai is the widow of Madho 
Rao, who was a nephew of the plaintiff Parsotam Rao- A pedigree 
of the family, which is admitted to be correct, will be found at 
page 5 of the paper book. One Nana Narain Rao made a will, 
under which he divided up his property between his eons. The 
will contained a provision that it might be well for the family of 
Nana Narain Rao if, notwithstanding the division, it continued 
together. The terms of the will gave rise to some litigation 
which was commenced about the year 1901. In that suit one 
Babu Ram Chandra Rao, # one of the three sons of Nana Narain 
Rao, claimed a partition. He claimed that if his father’s will 
operated to divide the family, he was entitled to a partition by 
metes and bounds of the property bequeathed to him. If, on the 
other hand, the family was joint and undivided, notwithstanding 
The will, he claimed usual partition of all the family property. 
Parsotam Rao was a defendant to that suit, as also Madho Rao 
representing the third brother. Madho Rao and Parsotam Rao 
„ pleaded that the family was separate. At that time they consi- 
dered it best for their interests to plead separation, which would 
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tie Ram Chandra Rao to the particular property bequeathed 
to him by the will. However, during the pendency of the suit, ' 
Ram Chandra Rao died and his widow took his place ; and ihen 
it became the interests of the defendants Madho Rao and Pareo- 
tam Rao to urge that the family was joint. By doing so, the 
rights of Musammat Janki Bai, the widow of Babu Ram Chandra 
Rao, would be limited to a mere right of maintenance. The 
suit Was litigated from court to court, and finally there was a bind- 
ing decree of the High Court holding that the family was separate. 
This decree was passed in March, 1907. Madho Rao died in 1905, 
while the litigation waspending, but subsequent to the preliminary 
decree in the original court. The learned Subordinate Judge 
has dismissed the present suit on the ground that the suit is barred 
by the provisions of |ection 42 of the Specific Relief Act. It 
appears that after the decision of the High Court already referred 
to mutation of names was passed in favour of Musammat Radha 
Bai in respect of the share of Madho Rao, and the learned Judge 
held that it follows that Musammat Radha Bai must be deemed 
to be in possession, and that therefore the plaintiffs’ suit fails 
because they have sued for a mere declaration without asking for 
possession. At the same time the learned Judge refused to allow 
the plaintiffs to amend the plaint by adding a claim for possession 
on payment of the proper court fe6s. We think it is impossible 
to support the decree of the court below on the ground on which 
it was passed. If there was nothing else in the case, we certainly 
would have allowed the plaint to be amended under the circum- 
stances, so that all points might be threshed out between the 
parties. We, however, .think that there is another clear ground 
on which the plaintiffs’ suit ought to be dismissed, namely^ that 
having regard to the decision in the suit of Babu Ram Chandra? 
Eao Parsotam Rao and Madho Rao , it is no longer open to 
the plaintiffs Parsotam Rao and his son to bring the present suit. 
The decree passed in the previous suit was a decree ascertaining, 
and declaring the rights of the parties in a suit for partition. 1 
Madho Rao, Parsotam Rao and Ram Chandra Rao were, as 
already mentioned, parties to that suit. It is argued m behalf 
of the appellants that inasmuch as it does* not appear that there 
was &ny dispute or conflict of interests the plaintiffs 
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In the present suit and Madho Rao, and as they were all 
arrayed on the defend ants’ side in the prior suit, the decision in 
^that suit cannot operate as res judicata, and that the plaintiffs 
are now entitled to re-open the entire question as between them- 
selves and Radha Bai, the widow of Madho Rao. The nature of 
a partition suit has been dealt with in a number of cases. In the 
case of Sheikh Khoorshed Eossein v. Nubbee Fatima (1) the 
learned Judges were of opinion that C( a decree for partition is not 
like a decree for money or the delivery of specific property, which 
is only in favour of the plaintiff in the suit. It is a joint decla- 
ration of the rights of persons interested in the property of which 
partition is sought, and such a decree, when properly drawn up, is 
in favour of each share-holder or set of share-holders having a 
distinct share.” This case was cited with approval by a Bench 
of this Court in the case of- Dost Muhammad Khan v. Said 
Begam (2). The remarks of the learned Judges will be found at 
page 87 of the Report. They observe : — u In a suit for partition 
(as the former suit was) the decree is or ought to be a joint decla- 
ration of the rights of the persons interested in the property "of 
which partition is^sought, and is a decree in favour of each sharer. 
It decides what interest each of the sharers has in the property, 
the subject of partition, whether those sharers be plaintiffs or 
defendants, and renders unnecessary any subsequent suit by any 
of such sharers for a declaration of his interest in the property . 7 7 
In the case of Assan v. Pathumma (3) the Madras High Court 
deals with the nature of a partition suit at page 499 : — u If on the 
other hand they were suits for partition, which in my opinion, 
they really were, a fortiori the plaintiffs were entitled to join. 
For in a suit for partition each co-owner, as against another, 
occupies in Himself the role of plaintiff as well as defendant. It 
is in consequence of the reciprocal character of the right which 
co-owners have in the matter of partition that even those who are 
not actual plaintiffs can claim that their shares be allotted to them 
by the decree.” The learned Judge refers to the case of Sheikh 
Khoorshed Eossein v. Nubbee Fatima , already referred to, and also 
to Domat’s Civil Law, paragraph 2757. In the case of Ashidbai v. 
Ahdnlla Eaji Muhammad (4) the learned Judge says, at page' 

(1) (1878) I. L. R m 8 Calc., 551. (3) (1897) I. L. R., 22 Mad,, 494. 

(2) (1897) I. L. R., 20 AU t , 81. (4) (1906) I. L, R„ 31 Bob,, 271« 
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291: — “When a suit for partition is brought by a person alleging 
that it is undivided property and that he has a share dn it, the 
law requires that in order to enable the court to ascertain such 
person’s share it must have before it as parties to the suit all the 
persons admittedly having or claiming to have shares in the pro- 
perty, otherwise there cannot be a valid, final and binding decree 
for partition. The quantum of the share of the plaintiff must be 
determined with reference to the number of sharers and their 
respective shares. And such a determination of the shares, being 
essential for the determination of the plaintiff’s share, enables the 
court to pass a complete decree for partition allotting to each 
party, whether he is plaintiff or defendant, his share. In such a 
case it is obvious injustice that a defendant should be driven to 
another suit to have his share, already determined, partitioned off. 
That is the reason of the rule.” We quite agree with the view 
taken in the several^ cases we have referred to, and we think that 
the plaintiffs cannot re-open any of the questions which were Jjried 
in the former suit. It is worthy of note that when the appeal in 
the- former litigation was decided, the widow of Madho Rao, i.e* } 
the present defendant, was arrayed as a respondent with the 
present plaintiffs as appellants. 

At the conclusion of the judgement our attention was called to 
paragraphs 5 and 7 of the plaint. With regard to paragraph 5, 
where.it is pleaded that re-union took place, we must say that 
this question of re-union has already been decided in the former 
suit. The learned Judges say : — “ But in addition to this there had 
never been a joint title to the testator’s property in the hands of 
his sons. Nana Narain Rao held it as self-acquired property, he 
made three separate devises to his sons, who took separately as 
self-acquired property the interest* so devised to them. That 
behag so, a question of reunion does not arise. That cannot be 
# reunited^ which had never been joint.” In paragraph 7 of the 
plaint it is alleged : — “ Madho Rao executed a document on the 
31st of January, 1905. In it he repeated the allegation of bis 
family, being joint and fixed only a maintenance allowance fro|t 
Rs. 50 to Rs. 75 for Musammat Radha Bai in case she refused j| 
live with the plaintiffs. If for some reason or other, the 
of the plaintiffs [and Madho Rao ^should be considered to be 
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1910 separate according to law* the result of this document would be 
Parsotam Madho Kao ma( le the plaintiffs owners of the property and 
Bao Tantxa only fixed a maintenance allowance for the defendant.” Hav- 
Eadha Bax. ing regard to the above allegations, which raised a question which 
bad not been specifically dealt with in the court below, we allowed 
an adjournment to enable the appellant to produce before us 
the document of the 31 st January, 1905. Mr. Surendra Nath Sen 
has produced a certified copy of the said document, We assume, 
merely for purposes of argument, that this document of the 31st 
January, 1905, is a genuine document and proceed to consider its 
provisions in order to ascertain if it could possibly have any bear- 
ing on the present appeal. The document (assuming it to be 
genuine) was executed by Madho Rao a day before his death. At 
that time the litigation between Musammat Janki Bai and Parsotam 
Rao and Madho Rao was still pending. We have already point- 
ed out that Madho Rao in conjunction with Parsotam Rao was at 
that particular period setting up the case that the family was 
joint*for the purpose of defeating the claim of Musammat Janki 
Bai as the widow of Baba Ram Chandra Rao. The relevant 
portion of the document is a declaration by Madho Rao that the 
family was joint, and an exhortation to his nephew Waman Rao 
Bhaiya, to whom the document was addressed, as to how he should 
manage the property, and giving instructions as to the amount of 
maintenance to be paid to the widow in certain events. It is 
contended that this document ought to be construed as a will and 
that} the declaration as to the family being joint ought to be cons- 
trued as a bequest of the property of Madho Rao to the other 
members of the family, as if the family was joint and not separate. 
We think it quite impossible ta give this construction to the 
document. The document was executed solely for purposes of 
the then pending litigation, in the hope probably that it might be 
used as evidence. In the view we take of the true construction 
of the* document, it can have no bearing, even on the assumption 
that it is genuine, on the present appeal. The order of the Courb 
accordingly is that the appeal be dismissed with costs. 

Appeal dismissed. 
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Before Sir John Stanley, Knight, Chief Juttice, and Mr. Juttiee Kanerji. 

RUKIA BEG- AM (PciAijtii'p) v. MUHAMMAD KAZIM ahd othebs 
(Defendants ).* 

Muhammadan law — Marriage —Dower — Act_No. XT' III of 1876 (Oudh 
Laws Act). 

Reid that the mere fact that a marriage was celebrated in Lnoknow, the 
parties being afterwards domiciled in the province of Agra, was not suffici- 
ent to authorize a court in the province of Agra to apply to a suit brought by 
the wife against the heirs of her deceased husband for recovery of her dower 
the provisions of the Oudh Laws Act, 1876. ZaJceri Begum v. Bakina Begum 
(X) followed.- 

The facts of this case were as follows : — The plaintiff, the 
widow of a Muhammadan gentleman, brought this suit against the 
heirs of her deceased husband for the recovery of her dower. 
The deceased was a resident of Muzaffarnagar where he practised 
as a vakil. The marriage had taken place at Lucknow. The 
amount of dower fixed was Bs. 1,25,000. The wife only sued 
the heirs for Es. 26,000 which represented the assets of the 
husband. The property against which the decree was sought 
was situated at Meerut. The court of first instance gave a 
decree for Bs. 10,000 relying on the provisions of the Oudh 
Laws Act, XVIII of 1876, which render dower reducible 
in certain cases by the court. 

The plaintiff appealed. 

The Honb’le Pandit Moti Lai Nehru, for the appellant, 
contended that the discretion given to the courts of Oudh did 
not extend to courts in other parts of the country. The courts 
of Oudh had been given some special powers which the oourts of 
other provinces could not exercise. The Additional Judge of 
Meerut had no jurisdiction to administer the provisions of the 
Oudh Laws Act and had no authority to reduce the dower fixed. 
He relied on the Privy Council ease of Zakeri Begum v. Sakma 
Begum{ 1). 

• The r^ppondent was not represented. 

Stanley, Cl J-, and Banerji, J. — The plaintiff in the suit 
out of which this appeal has arisen is the widow of the late 


•Eirst Appeal No. 284 of 190S, from a decree of Kanhaiya Lai, Additional 
Judge of Meerut, dated the 80th of June, 1908. 

(1) (1892) I. L. R., 19 Calc., 689. ‘ 
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Muhammad Husain, a pleader of Mnzaffarnagar. She claims 
against the representatives of her husband a portion of the dower 
which was fixed on the occasion of her marriage. The amount of 
the dower is alleged to have been Rs. 1,25,000. She abandons 
a large portion of the amount and only claims Rs. 25,000. The 
parties were married at Lucknow, where the plaintiff resided at 
the time of her marriage, and the marriage contract was entered 
into at Lucknow. The wife went with her husband to Muzaffar- 
nagar, of which he was a resident. The learned Additional 
Judge came to the conclusion that inasmuch as the marriage 
contract was entered into in Lucknow, he had jurisdiction to 
administer the law provided by the Oudh Laws Act, Act 
XVIII of 1876. After hearing the evidence he came to the 
conclusion that a sum of Rs. 10,000 was an ample sum to allow 
for dower in view of the means and circumstances of the hus- 
band and wife. 

From his decision this "appeal has been preferred, and the 
contention before us is that the learned Additional Judge of 
Meerut had no jurisdiction whatsoever to administer the pro- 
visions of the Oudh Laws Act, and had no authority to reduce the 
dower fixed on the occasion of the marriage. The respondents 
are not represented, and this is to be regretted when a point of 
law of the importance of the question before us arises. Our 
attention, however, has been called to a case decided by their 
Lordships of the Privy Council, which apparently was not 
brought to the notice of the learned Additional Judge. That is 
the case of Zakeri Begum v. Bakina Begum (1). The facts of 
that case are as follows : — A Muhammadan, a resident in Patna, 
was married to the plaintiff, while he was for a time in Lucknow, 
where she lived. Upon her claim as his widow for her deferred 
dower, it was found to have been contracted for at the moment 
alleged by her. It was held by the court of first instance that 
the question of the amount of her dower was one determinable 
without reference to the usage having the force of law in Oudh 
which renders dower reducible in certain cases by the court, 
and that the place of the celebration of the marriage did not 
make this law applicable. The decision of the Subordinate 
(1) (1892) I. L, R., 19 CaJo„ 689, 
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Judge was varied by the High Court only as regards the amount 
of the dower. An appeal was preferred and the judgement of 
their Lordships of the Privy Council was delivered by Lord 
Hannen, who in the course of his judgement sets out the defence 
raised by the defend an ts, namely, amongst others, that, as the 
marriage took place at Lucknow, the contract of dower was re- 
gulated by the usages and customs of Oudh, and that by those 
usages and customs the agreed amount of dower, if excessive, 
might be reduced by the court to an amount suitable to the 
circumstances and position of the husband and wife. This con- 
tention the court of first instance repelled, and, their Lordships 
say, rightly. At page 698 of the report in reference to this 
matter their Lordships say, that they a agree with the Subordi- 
nate Judge that the usages and customs of Oudh as to dower were 
not applicable to the marriage in question.” Fortified by this 
decision of their Lordships of the Privy Council we are unable 
to uphold the* decision of the court below. We may further 
point out that the Act XVIII of 1876 is stated in the preamble 
to be “ an Act to declare and amend the laws to be administered 
in Oudh.” This indicates that it is only the courts administering 
laws in Oudh which could put in force the provisions of the Act, 
We therefore allow the appeal. We modify the decree of 
the court below, and allow the plaintiff, in lieu of the sum of 
Rs. 10,000 awarded to her, the full amount claimed by her, 
namely, Rs. 25,000, The plaintiff will have her costs in both 
courts. 

Appeal decreed. 


Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Griffin. 

T.AT. TA PRASAD AND ANOTHER (PLAINTIFFS), tJ. ZAHXJR-UD-DIN AND 
another (Defendants).* 

Contribution — Attachment— Purchase of fart of attached property by a third 
party who satis fief the whole claim— No right of contribution against the 
remainder acquired by the purchaser . 

An attach|ng creditor does not obtain by his attachment any charge or Ben 
upon the attached property. Where therefore a third party purchased a portion 
of certain property under attachment and satisfied the whole of the creditor’s claim, 
it was held that the purchaser acquired no right of contribution as against to 

* Seoond Appeal No. 112 of 1909, from a decree of- W. H« Webb, District Judge 
of Bareilly, dated the 9th of November, 1908, modifying a decree of Girraj Kishore 
Pat, Subordinate Judge of Bareilly, dated the 12th December, 1906. 
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remainder of the attached property. Moti Lai v. Karrabuldin (1), JPeaeooi r. 

- Madan G-ojpal (2), and Miller v. Lukhimani Leh (3) referred to. 

The facts of this case were as follows : — 

One Earn Mohan Lai owned shares in five villages. He 
was indebted to one Nand Kishore, who brought a suit to realize 
the amount of the debt. On the 8th of May 1889, Nand Kishore 
obtained an order for attachment of the property of Earn Mohan 
Lai before judgement. On the 25th of May, 1889, he obtained a 
decree. This was a simple money decree. On the 25th of August, 
1905, the interest of Earn Mohan Lai in the five villages was 
advertized for sale. Prior to this, namely, on the 9bh of October 
1899, the plaintiffs appellants purchased the interest of Earn Mohan 
Lai in one of the villages, and, to save that property from sale 
under the attachment, they, on the 21st of August, 1905, paid the 
amount of Nand Kishore’s decree. They then sued to obtain 
contribution from transferees from Earn Mohan Lai of his 
interest in the other villages. 

The Subordinate Judge decreed the suit, but his decree was 
reversed by the District Judge as against Zahur-ud-din and 
Fakkar-ud-din, defendants 1 and 2, on the ground that 
the property did not belong to Earn Mohan Lai, Zahur-ud- 
din, defendant 1, being made liable for Es. 164-4-0, and as 
against defendants 3, 4 and 5, the suit was dismissed for 
misjoinder of parties and causes of action. 

The plaintiffs appealed. 

Zahur-ud-din filed objections under order XLI, rule 22, of 
the Code of Civil Procedure. 

Dr. Satish Chandra Banerji , for the appellants The 
agreement for sale executed in favour of Earn Mohan Lai, by the 
reversioners to the estate of Dube Gopal Sewak passed nothing 
to him. A reversioner has not such an estate as can be 
transferred. He referred to section 6, clause (a) of the Transfer of 
Property Act and to Nund Kishore Lai v. Kanee Ram Tewary , 
(4) and Sham Sundar Lai v. Aehhan Kunwar (5). Hence, on 
December 12th, 1882, Earn Mohan Lai himself could 

convey no interest to Lalji Mai as he had nothing to 

(1) (1897) I. L. R., 25 Calc., 179. (3) (1901) I. L. R„ 28 Calc., 419. * 

(2) (1902) I. L. R., 29 Calc., 428. (4) (1902) I. Tj. R„ 29 Calc,, 355. 

(5) (1898) L. R., 25 X. A., 183 ; I. L. B., 21 All, 71. 
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transfer. In 1885 Ram Molian LaPs interest was perfected by 
means of an actual transfer from the reversioners; but this 
after-acquired interest could not feed the estoppel in favour of 
Lalji Mai inasmuch as there was no interest created in the 
property. There was only a contract for sale, and under 
section 54, Transfer of Property Act, such a' contract creates no 
interest in the property. In 1891, when the actual transfer 
was made by Ram Mohan Lai to Lalji Mai, the property had 
already been placed under attachment, and -under section 276, 
Code of Civil Procedure, 1882, the transfer was void as against 
the attaching creditor. The property thus remained all along 
Ram Mohan LaPs and the Judge below was wrong in supposing 
that the property had become Lalji MaPs, The case of Annu 
Mol v. The Collector of Bareilly (1) , on which the court below 
* had relied, had no bearing upo n the present case, for there was 
no question of countervailing equities in this case. The plaintiffs 
purchased their share of Ram Moban LaPs property subject to 
attachment, just as the defendants had done. The plaintiffs paid off 
the amount of the entire decree, and saved the attached properties, 
the shares of the defendants being also included, from impending 
sale. Consequently for the benefit which they conferred upon 
the others in excess of their own quota of liability the plaintiffs 
were entitled to claim contribution from those on whom the 
benefit had been conferred. 

Maulvi Shafi^uz-zaman (for Zahur-ud-din and Fakkr-ud- 
din, respondents), contended that Ram Mohan Lai had no 
interest in the property at the date when these respondents pur- 
chased it, and they were not bound to recoup the plaintiffs for 
any loss they might have incurred. 

Babu Lalii Mohan JBanerji , ior JugaVKishore respondent:— 
elaim for contribution arises in this case. A claim for 

+ 

contribution can b'e maintained only under two circumstances, 
viz., when in order to save his own property it is absolutely 
necessary to save die property of others and thus a benefit is 
conferred upon those others, and secondly, when the properties 
are subject to a common charge. The properties were simply 
under attachment, and that creates no charge. Again, all the 
* (1) (1906) X, h. B., 28 All., 315. 
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properties were not liable for the entire amount of the decree. 
The decree-holder might have sold and realized the whole amount 
of his decree out of one of the properties and it would not have 
been necessary for him to sell other properties. He was only 
concerned with getting his money and nothing more. The pay- 
ment of the entire amount due under the decree by the plaintiffs 
was premature and was simply gratuitous, they cannot claim con- 
tribution if they have been too generous. 

Dr. S atish Chandra Banerji in reply contended that the 
attachment did create a charge on the attached property, and 
cited Gurusamiv. VenJcatsami (1). 

■ [The argument was at this stage adjourned.] 

Eabu Sarat Chandra Ghaudhri (for Dr. Satish Chandra 
Banerji ), at a subsequent hearing relied on Pomeroy’s Equity 
Jurisprudence , Yol. I, section 407, 411, and contended that 
inasmuch as there was a common burden, namely, the attachment, 
upon the properties and the plaintiffs had relieved the properties 
of that burden, they were entitled to contribution. The right 
would arise where a common liability rested upon several 
persons. Here the parties were in the position of joint debtors 
subject to the same pecunia ry obligation. 

Stanley, C. J., and Griffin, J.: — This appeal is connected 
with Second Appeals Nos. 113 and 114 of 1909. The question 
involved in them is one of contribution and the claim arises 
under the followiog circumstances. One Earn Mohan Lai owned 
shares in five villages. He was indebted to one Hand Kiehore, 
who brought a suit to realize the amount of the debt. . On the 8th 
of May, 1889, Nand Kishore obtained an order for attachment of 
the property of Earn Mohan Lai before judgement. On the 25th 
of May, 1889, he obtained a decree. This was a simple money 
decree. On the 25th of August, 1905, the interest of Eam 
Mohan Lai in the five villages was advertised for sale. Prior to 
this, namely, on the 9th of October, 1898, the plaintiffs appellants 
purchased the interest of Ram Mohan Lai in one of the villages, 
and to save that property from sale under the attachment, they, 
on the 21st of August, 1905, paid the amount of Nand Kishoi;e’s 
decree. They then instituted the suit out of which these appeals 
(1) (139Q) I, L, R., 14 Mad., 277, 228. 
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have arisen to obtain contribution from transferees from Ram 
Mohan Lai of his interest in the other villages. 

Mr. Lalit Mohan Barter ji, on behalf of the respondents in 
Second Appeal No. 114 of 1909, raised a point which was not 
considered in. the courts below. His contention was that the 
attachment of the villages in question did not create any lien or 
charge upon them, and that consequently as between the plaintiffs 
appellants and the respondents there was no common burden 
which the plaintiffs appellants discharged so as to give them a 
right to call upon the defendants respondents for contribution. 

We think that this contention is well founded. The right 
to contribution arises when two or more persons are liable i$> 
discharge a common burden. The principle is that they should 
discharge it rateably in accordance , with the equitable principle 
that 1 equality is equity ? and if one discharges the entire burden, 
he has a right of contribution against the others, or, in other 
works, as the doctrine has been stated, a where a common liability 
rests on several persons in favour of a single claimant, equity 
will enforce such liability upon all the class in accordance with 
the maxim ‘ equality is equity/ ” In this case we fail to dis- 
cover that there^was any common burden. In the case of Moti 
Lai v. KarrahvXdin (1) their Lordshipf of the Privy Council 
held that attachment only prevents alienation and does not confer 
a title (see page 185). This ruling of their Lordships was 
followed in the case of Peacock v. Madan Gopal (2). It was 
there held by a Full Bench, overruling the earlier decision in 
Miller v. Lukhimani Dehi (3), that an attaching creditor does not 
obtain by his attachment any charge or lien upon the attached 
property. The decree-holder then in the case before us did not 
by the attachment acquire any lien or charge upon the property 
of im judgement-debtor. That property when sold by the latter 
* became vested in the transferees, subject only to the right which 
the decree-holder had of executing his decree and selling the 
property for the realization of his debt. No steps, however, 
were taken for the purpose of carrying out a sale in execution of 
the decree beyond the fact that the property was advertised for 


(1) (1897) I, Ci. B* 85 Calc., 179. (2) (1902) L I* B* 29 Cab., 428. 

(3) (1901) X.Jj* 28 Calo. 419, 
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sale. Before a sale took place the plaintiffs appellants volun- 
tarily paid the amount of the decree and relieved the property 
from the attachment. The defendants respondents were never 
liable to satisfy that decree, which, as we have said, was a simple 
money decree. The sole liability to discharge the decree rested 
upon the judgement-debtor. The fact that the plaintiffs appel- 
lants in order to protect from sale the property purchased by 
them paid the amount of the decree and so relieved the entire 
property from the attachment does not give them a right of con- 
tribution. Under such circumstances there being no common 
burden — no common liability — we are of opinion that a right of 
contribution did not arise, and upon this ground the appeal must 
fail. 

An objection was filed under order XLI, rule 22. In the 
loiver appellate court a decree was passed for Rs. 164 with pro- 
portionate costs et cetera against Zahur-ud-din and Fakhr-ud-din. 
The contention is that no decree ought to have been passed against 
these parties, and, in view of what we have said above, this 
objection is well founded. 

We accordingly dismiss the appeal. Wo allow the objection, 
and, setting aside the decree of the lower appellate court, dismiss 
the plaintiff’s suit with costs in all courts. 

Appeal dismissed . 


Before Mr, Justice Richards and Mr, Justice Tudball, 

KUNJT LAL (Pdaintiff) , v. DURG-A PRASAD and others (Defendants).* 
C*ml Procedure Code (1882), sectiont 13, 525 and 526— Res judicata — Order 
refusing to file an award on the ground of misconduct of arbitrators — Suh* 
sequent suit to enforce the award. 

Meld that the refusal of a court to file a private award on the ground of 
misoonduot of the arbitrators will not operate as res judicata in respect of a sub- 
sequent suit brought to enforce the award. Bhola v. Gf-obind Dayal, (1) Katih 
Ram v. Balu Lai (2) and Basant Lai v. Kunji Lai (3) followed. G-hulam 
Khan v. Muhammad Hassan (4) referred to. 

This was a suit brought to enforce an award. The defence 
was that tuere had been an application under section 525 of the 

* First Appeal No. 270 of 1908 from a decree of Ohhajju Mai, Subordinate Judge 
f of Mainpuri, dated the 17th of August, 1908. 
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Code of Civil Procedure, 1882, to file the award ; that the filing 
of the award was resisted on the ground of misconduct of the 
arbitrators ; that the Court refused to file it on that ground, and 
that therefore the present suit was barred by the provisions of 
section 13 of the Code. The court of first instance (Subordinate 
Judge of Mainpuri) gave effect to this contention of the defend- 
ants and dismissed the suit. The plaintiff appealed to the High 
Court. 

The Hon’ble Pandit Sundar Lai and Pandit Braj Nath Vyas, 
for the appellant. 

Babu Jogvadro Nath Ohaudhri, (with him Babu Lalit Mohan 
Banerji and Babu Girdhari Lai Agarwala) for the respon- 
dents. 

^ Richards and Tudball, JJ. This appeal arises out of a suit 
which was brought to enforce an award. 1 he defence was that 
there ha<J been an application under section 525 of the Code of 
Civil Procedure, Act No. XIV of 1882, to file the award ; that the 
filing of the award was resisted on the ground of misconduct of 
the arbitrators ; that the Court refused to file it on that ground, 
and that therefore the present suit was barred by the provisions 
of section 13 of Act No. XIV of 1882. The court below decided 
in favour of this contention and hence the present appeal. It is 
contended on behalf of the appellant that the refusal to file the 
award cannot possibly operate as res judicata, because the order 
of the court refusing to file the award on the ground of the mis- 
conduct of the arbitrators was not a decision made in a suit and 
that the only matter before the court on that application was the 
question whether or not the award should be filed. On behalf of 
the respondents it is contended that the refusal to file the award, 
on the grounds mentioned, must be deemed to be a decision in 
a suit, and, the court having decided the very issue ou the appli- 
cation, the question as to the validity of the award cannot be 
again raised and that the plaintiff's suit is accordingly barred. 
Section 525 of the Code of Civil Procedure, Act No. XIV of 1882, 
provides as follows : — When any matter has been referred without 
the Intervention of a court of justice, and an award has been 
made thereon, any person interested in the award may apply to the 
court of the lowest grade having jurisdiction over the matter to 

64 


mm 


K xmn Ljll 
B um a 

P&A5AB. 



1910 


Kunh Lal 

t>. 

Dubgal 

Pbasad. 


486 THE INDIAN LAW REPORTS, [VOL. XXXII, 

which the award relates, that the award may be filed in court. 
The application shall be in writing, arid shall be numbered and 
registered as a suit between the applicant as plaintiff and the 
other parties as defendants. The court shall direct notice to be 
given to the parties to the arbitration other than the applicant 
requiring them to show cause within a time specified why the 
award should not be filed.” Section 526 then provides : — * <c If 
no ground such as is mentioned or referred to in section 520 
or section 521, be shown against the award, the court shall 
order it to be filed, and such award shall then take effect as an 
award made under the provisions of this chapter.” If the appli- 
cation after it has been numbered and registered as a suit could 
be treated as a suit in the proper sense of the word, the order of 
the court whether it granted the application to file the award or 
refused it would be a decree. The order refusing to file the 
award would be appealable as a decree and the order granting 
leave to file the award would also be appealable, subject perhaps 
to the provisions of section 522 of the Code of Civil Procedure. 
We think that a great deal can be said in favour of the argument 
that The Legislature intended that when the application was 
numbered aud registered it should be deemed a suit. The Court 
as soon as it has numbered and registered the application is 
bound to consider the matters mentioned in section 520 and sec- 
tion 521. One of the matters mentioned in section 521 is the 
very question which was tried in the present case, namely, 
whether or not there had been miscondact on the part of the 
arbitrator. It seems to us that it is hardly likely that the Legisla- 
ture intended to provide this machinery to try such questions, and 
that the finding could be re-opened immediately, by bringing a 
regular suit. It seems ter us that the trying of such question a 
second time involves the parties in a large amount of unneces- 
sary litigation and a waste of the time of the Court. In the 
case of Ohulam Khan v. Muhammad Eassan (1) Lord Mac- 
naghten says: — “The question appears to their Lordships to 
turn upon the true construction and effect of the provisions of 
the Code of Civil Procedure relating to arbitration. The deci- 
sions of the Indian courts on these provisions are so conflicting 

(1) (1901) I. Ii, R., 29 Calo,; 167, 
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that? it may be useful to state generally the conclusions of which 
their Lordships have arrived on some of the disputed points 
brought to their attention in the course of the argument.” Their 
Lordships then proceed to deal with the matter under several 
heads. The third head was t( where the agreement of reference 
is made and the arbitration itself takes place without the inter- 
vention of the court and the assistance of the court is only sought 
in order to give effect to the award.” At page 183 of the report 
Lord Macnaghten says : — (i In cases falling under Heads II 
and III the provisions relating to cases under Head I, are to 
be observed so far as applicable. But there is this difference, 
which does not seem to have been always kept in view in the 
courts in India. In cases falling under Head I, the agreement 
tp refer and the application to the court founded upon it must 
have the concurrence of all parties concerned and the actual 
reference is the order of the court. So that no question can arise 
as to the regularity of the proceedings up to that point. In cases 
falling under Heads II and III proceedings described as a suit 
and registered as such must be taken in order to bring the 
matter — the agreement to xefer or the award as the case may be— 
under the cognizance of the court. That is or may be a litigious 
proceedings — cause may be shown against the application — and 
it would seem that the order made thereon is a decree within the 
meaning of that expression, as defined in the Civil Procedure 
Code.” We are inclined t or think that where their Lordships 
refer to the order made thereon, they must have referred not 
only to an order granting leave to file the award, but also to an 
order refusing such leave. We t however, feel that we are bound 
bv the authority of certaiu rulings of this court. In the Full 
J3ench case of Bhola v. Qobind Dayak (1) it was held by four 
Judges out of five that no appeal lay from an order disallowing 
an application to file an award under section 525. That decision 
proceeded on the grounds that the order was not a decree^ and it 
seems to ns that this involves a decision that the proceedings 
under the application did not constitute a suit. This decision 
was followed in the case of Katih Earn v. Babu Lai (2). The 
case of Ghulam Khan v. Muhammad Hassan, to which we have 

(1) (1884) I. L. B., 6 'All., 186* (2) Weekly Notes, 1903, page 234. 
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already referred, was cited in. this case • the learned Judges des- 
cribed the remarks of their Lordships of the Privy Council at 
page 184 of I. L. R., Calcutta, Vol. XXIX, as a dictum, and 
said that the words used by their Lordships referred only to an 
order granting leave to file an award. In the case of Basant 
Lai v, Kunji Lai (1) the same question arose. The decision of 
their Lordships of the Privy Council in Ghulam Khan v. Mu- 
hammad Rassan as also the decision of this court in Katik 
Ram v. Babu Lai were referred to and it was again held that 
the order refusing to file the award was unappealable on the same 
ground, namely, that it was not a decree. Of course the only 
reason for holding it not to be a decree was that the order was 
not made in a suit. The High Courts of Calcutta and Madras 
have taken a different view. It was suggested that perhaps this 
appeal might be referred to a larger Bench. We have consi- 
dered this matter. There is no donbt that at the time when the 
court refused the^application to file the award the plaintiff in the 
present suit could not have appealed against the order having 
regard to the ruling of ^ the court. His only remedy was to bring 
a fresh suit. We, therefore, think that we ought to follow the 
decisions of the High Court in the cases of Katik Ram v. Babu 
Lai and Basant Lai v. Kunji Lai . We, therefore, hold (follow- 
ing the rulings referred to) that the issue as to the misconduct of 
the arbitrators was decided in a proceeding which was not a suit 
within the meaning of section 13 of Act XIV of 1882 and that 
the decision on the said issue, accordingly, cannot operate as res 
judicata We therefore allow the appeal and set aside the 
decree of the court below. As the suit was decided on a preli- 
minary point, we remand the case to the lower court with direc- 
tions to readmit the suit on its original number in the register 
and proceed to determine it on the merits. Costs will abide the 
result. 

Appeal decreed and cause remanded . 

(1) (1905) I, L, 28 All., 21. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Saner ji. 

MUIiA (Defehdaht) v. PABTAB (Pluntiff.)* 

Act No, XV of 1850 ( Hindu Widows' Be^mar Hag e Act), section %— Hindu’ 

- widow — TLe-marriage permitted by rules of caste — widow not deprived of 
property of first husband. 

Where the rales of her caste recognise the right of a Hindu widow to 
re-marry, a second marriage has not the result of divesting her of the property 
of her first husband. 

The facts of this case were as follows:— 

One Siria, a Taga Brahman, was the owner of certain pro- 
perty. He died leaving him surviving his widow, Mathuri, 
and his mother Tulsha. The names of these ladies were entered 
as owners after his death. The ladies executed a deed of gift 
in 1885 in favour of Nanda, the brother of Mathuri. Nanda 
died 'leaving Chhajju his heir. Chhajju mortgaged a portion of 
the property and sold andther portion to the defendants. 
Musammat Tulsha died some years ago, and Musammat 
Mathuri contracted a karao marriage 7 years ago. The rever- 
sioners brought this suit for possession of Siria’s property on the 
ground that Musammat Mathuri had only a limited interest in 
the property which she lost after contracting the second marriage. 
The court of fir»t instance (second Additional Judge of Meerut) 
decreed the suit. The defendant appealed. 

Pandit Mohan Lai Sandal , for the appellant, submitted that 
the suit did not lie during the lifetime of Mathuri. She still had . 
her interest in the property. Karao was a recognised form of 
marriage among the Taga Brahmans. The only consequence 
was that a Bisa Brahman widow became a Dasa Brahman after 
second marriage. It derogated from her social position ; Khuddo 
v. Durga Prasad (1) and Oajadhar v. Kaunsilla (2). If the 
^jnarriage were invalid, Musammat Mathuri would be held to be 
living in concubinage with the man with whom she purported to 
contract a second marriage and subsequent unchastity did not 
effect her right of* inheritance. 

Maulvi Shafruz-zaman, for the respondents, submitted that 
the ruling in Khuddo v: Durga Prasad only applied to cases 
where second marriage was allowed. Karao was not sanctioned 

- * Hirst Appeal No* 19 of 1909, from a decree of Kanhaiya Lai, second Addi* 

tional Judge of Meerut, dated the 3rd of September, 1908* 

(1) (1906) X. L. B., 29 All.* 122. (2) (1908) I. L, E. } 31 All., 161* 


m® 

' March 10. * 



490 


1910 

V . 

PARTAB. 


THE INDIAN LAW REPORTS, [VOL. XXXII. 

among the Bisa Brahmans. Section 2 of the "Widows’ Re«marriage 
Act applied. 

Pandit Mohan Lai Sandal , replied. 

Stanley, C. J., and Banerji, J.— The suit out of which 
this appeal has arisen was brought by the plaintiff respondent for 
possession of certain property which belonged to one Siria. He 
claims as the nest reversioner to Siria. Siria died leaving a 
widow, Musammat Mathuri, and his mother, Musammat Tulsha. 
These ladies made a gift of the property in favour of one Nanda, 
who is now dead Chhajju, the brother of Nanda, mortgaged a 
part of the property to Kabul, defendant No. 3, and Sukh Ram, 
and he also sold a portion to the defendants 5, 6, 7 and 8. 
Musammat Tulsha is dead. 

It has been found that the widow, Musammat Mathuri, has 
married again. The plaintiff claims the property on the ground 
that by reason of Mathuri’s second marriage she has forfeited 
her rights to the property of her first husband, and that the 
plaintiff is therefore entitled to the possession of it. The parties 
belong to the caste of Taga Brahmans. 

The court below has found, and the correctness of its finding 
is not challenged in this appeal, that there are two classes of 
Taga Brahmans called respectively Bisa Tagas and Dasa Tagas . 
The parties belong to the class of Bisa Tagas. Among Bisa 
Tagas re-marriage of widows is not allowed, but if a widow does 
re-marry she becomes a Dasa Taga acd this re-marriage, although 
it reduces her to the rank of Dasa Tagas, is regarded as valid. 
The result of the finding therefore is that the second marriage of 
Musammat Mathuri is a valid marriage, according to the custom 
of the caste, the effect of the marriage being to reduce the re- 
married wife to the rank of Dasa Tagas. The learned Judge of 
the court below holds that as there has been a valid re-marriage 
of Musammat Mathuri, she forfeited her rights to the estate of 
her first husband under the provisions of section 2 of Act XV of 
1856. 

It is contended that this conclusion is erroneous and that 
Act No. XV of 1856 does not apply to a case like this where a 
re-marriage is valid according to the custom of the caste and 
independent of the provisions of the Act Haying regard to the 
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rulings of this court this contention seems to us to be correct. It 
has been held in a number of cases in this court that where 
according to the custom of the caste the re-marriage of a widow is 
valid, Act XV of 1856 is inapplicable. This has been the course 
of rulings iu this court, and although personally we may have 
hesitation in accepting the view adopted in those rulings, we 
think we. are bound by the uniform course ‘ of decisions in this 
court, and must therefore hold that section 2 of Act No. XV of 
1856 is inapplicable to a case like this. This being so, the decree 
of the court below cannot be supported. The result is that we 
allow the appeal, set aside the decree of the court below and 
dismiss the plaintiffs suit with costs in both courts. 

Appeal allowed. 
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' March 17. 

Before Sir John Stanley t Knight t Chief Ju$tice t and Mr. Justice Saner ji , —— — • 

THE RAJPUTANA MALWA RAILWAY CO-OPERATIVE STORES, LIMITED, 

(Applicant) v. THE AJMERE MUNICIPAL BOARD (Opposite Party)*. 

Act Wo. XV of 1877 (Indian Limitation Act J, schedule XI, article t 2, 61, 62 and 
120 — Limitation — Suit to recover from a Municipal Board money alleged to 
hack been [illegally levied as octroi duty —Municipal Board * 9 powers 
of taxation . 

A Municipal Board, in disregard of certain lawful orders of the Covernment 
of India, levied upon a Company trading within municipal limits certain sums 
by way of octroi duty over and above what they were legally entitled to levy. 

Held, on suit by tlie Company to recover from the Board the sums so levied, (1) 
that the suit would he and (2) that the suit was one for money had and received 
to the use of the defendant within the meaning of article 62 of the second 
schedule to the Indian Limitation Act, 1877, Morgan v. Palmer (1) and Xeate 
V. Harding (2) referred to. Seth Karimji v, Sardar Kirpal Singh (3) dissented 
from. 

The facts of this case were as follows : — 

Tbe plaintiff company were general merchants and importers 
at Ajmere. They sued the Municipal Board of Ajmere for 
refund of Rs. 81-7-0, alleged to have been wrongly charged by 
the Board as octroi duty for goods imported by the Company 
into India by sea between the 20bh of January, 1899, and the 

♦Civil Miscellaneous No. 246 of 1909. 

(1) (1824) 2 B. and C„ 729 ; (2) (1851) 6 Exeh., 849 ; 86 B. R„ 328. 

26AB*637. 

(3> Punj, Ree,, 1886, C, 283. 
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24th of April, 1899, and also to recover another sum of 
Rs. 1,510-15-5 alleged to have been an excess charge as octroi 
duty on imports made between 24th of April, 1899, and the 6th of 
October, 1901. The plaintiffs alleged that, in respect of ths first 
item of claim, all sea-borne goods were exempt from duty by a 
Eesolution of the Government of India, dated the 6th of 
November, 1868, and that/ - in respect of the second item, the 
Board charged in excess of the maximum duty chargeable under 
Eesolution of the Government of India Nos. 55 to 60 of the 24th 
of April, 1899. 

Both the court of first instance and the court of appeal at 
Ajmere dismissed the suit as barred by limitation under article 
2, schedule II to the Indian Limitation Act, XV of 1877. 

Upon the application of the plaintiff company, the Judicial 
Commissioner and District Judge of Ajmere-Merwara referred 
the case for a ruling by the Hon’ble High Court. 

Mr M. L . Agarwala } for the plaintiffs applicants, contended 
that under the Resolution of the Governor General in Council, 
dated the 6th of November, 1868, sea-borne goods imported 
into India between the 20th of January, 1899, and 24th of April, 
1899, were exempt from octroi duty, and that under the Resolution, 
dated the 24th of April, 1899, a maximum of octroi duty was 
fixed, and the Municipal Board was not competent to exceed the 
limit fixed thereby. The Resolutions aforesaid had the force of 
law, and the Municipal Board had no right to ignore them. 
Ignorance of the Resolutions could not validate any act of the 
Municipal Board which militated against the provisions thereof. 
A suit for a refund of the octroi duty levied illegally was a suit 
for money had and received, and, as such, was governed by 
article 62 of the Limitation Act. 

Babu Surendra Nath Sen (for Babu Jogindro Nath 
Chaudhri), for the opposite party, admitted that the Resolutions 
of the Governor General in Council had the force of law and 
were binding on the Municipal Board, and that it was beside 
the question whether the said Resolutions were or were not 
communicated to the Municipality of Ajmere. He also admitted 
that the octroi schedule prepared by the Municipality in violation 
of ^the aforesaid Resolutions could not be justified. The 
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. Municipality was competent under section 41 of Regulation V 1910 

of 1886 to impose octroi duty on goods brought within its limits. ' 

Its framiug its octroi schedule the Municipal Board purported bJpotaha. 
to act in pursuance of the Regulation, which was “an enactment bulwiy 

in force in British India ” within the meaning of article 2 of the Co-ofbea- 

Limitation Act. In honest ignorance of the Resolutions, and 
honestly believing that a state of facts ‘existed which justified t ®' b 
the Municipality in imposing duty on sea-borne goods, the Ajmbbb 
M unicipality charged the duty complained of. It was true that 
section 41 of the Regulation ought to have put the defendant 
upon inquiry as to whether any Resolutions of the Governor 
General in Council sanctioned the duty or not. The defendant 
acted negligently, but not maliciously. If the defendant, acting 
under powers conferred by Regulation V of 1886, erroneously 
exceeded the powers given, but acted honestly in order to 
exercise such powers, he must be considered as acting in 
pursuance of the Regulation, It was the tortious act of the 
defendant which gave rise to this suit. Although the plaintiffs 
sought to have their money refunded, it was in substance a suit 
for compensation for the doing of an act by the defendant in 
excess of the powers given by Statute. The tortious act having 
been committed with reference to specific sums, the compensation 
which the plaintiffs were entitled to was the refund of those sums. 

Having reference to these facts, the suit was barred by article 2 
of the Indian Limitation Act. He referred to Ganesh Das v. C. 

F. Elliot (1), Narpat Rai v. Sirdar Kirpal Singh (2) and Seth 
Karimji v, Sardar Kirpal Singh (3) which were cases in point ; 
and also to Ranchordas Moorarji v, The Municipal Com- 
missioner for the City of Bombay (4), which supported him 
in principle. 

Mr* M. L, Agarwala was not called upon to reply. 

STANliEY, C. J., and Bahebji, J. — This is a reference under 
section 18 of the Ajmere Courts Regulation No. 1 of 1877, The 
plaintiff company carries on business as general merchants in 
Ajmere, and for the purposes of its trade imports oilman's stores 
and other articles for sale. They sued the Municipal Board of 

(1) Punj. Rec., 1883, 0. J., 487. (3) Punj. Rec., 1S86, 0. J., 283. 

(2) Punj. ^o., 1886, 0. 138. (4) (1901) L £b 25 Rem, 387, 

65 
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Ajmere for recovery of a sum of Es. 81-7-0 said to have been 
wrongly charged against them by the Board for octroi duty for 
goods imported into India by sea between the 20bh of January, 
1899, and the 24th of April, 1899, and also to recover a sum of 
Es. 1,510-15-5 alleged to have been charged against the Company 
for octroi duty on goods similarly imported between the 21th o£ 
Apiil, 1899, and the 6th of March, 1901, m excess of the maximum 
duty chargeable. The allegation of the Company is that, in 
respect of the duty charged during the first mentioned period, 
sea-borne goods are distinctly exempted from duty by the 
Eesolution of the Governor General m Council, dated the 6th 
of November, 1868, and as to the rest of its claim, the Company 
says that from the 24th of April, 1899, to the 6bh of March, 1901, 
the Board wrongly charged the plaintiff Company the sum above 
mentioned in excess of the maximum duty chargeable under the 
Resolutions, of the Government of India Nos. 55 to 60 of the 24th 
of April, 1899. The prayer of their plaint is that a decree may 
be passed in favour of the plaintiff Company for the two sums 
abovementioned. 

The learned Assistant Judicial Commissioner dismissed the 
suit, holding that the claim fell within article 2 of schedule II to 
the Limitation Act, and was barred by limitation. 

This decision was upheld by the learned District Judge. 

The present reference has been made and a ruling of this 
Court is solicited on the following points : — 

(1) "Whether the case is governed by article 2 of schedule II 
of the Limitation Act XV\of 1877, or article 61 or 62 or 120 ? 

(2) Whether The Resolutions of the Government of India, 
dated the 6th of November, 1868, and 24th of April, 1699, 
applied ? 

We shall first deal with' question No. 2. In 1868, Ajmere 
was under the administration of the Government of the North- 
Western Provinces. In 1869 it became a separate administration, 
but in 1871 was placed under the Government of India. In the 
Resolution of the Government of India of the 6th of November, 
1868, which appears in the issue of the Gazette of the 14th of 
November, 1868, articles liable to customs duty and imported into 
India by sea were exempted from assessment to octroi duty* 
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By the Resolutions ‘of the Government Nos. 55 to 60, dated the 
24fehof April, 1899, a maximum rate of duty on articles subject 
to sea customs duty was prescribed, viz., Rs. 1-9-0 per cent/ 
Under section 41, Regulation No. V of 1886, the Municipal 
Commitfceeof Ajmere-Merwara was empo wered, with the previous 
sanction of the Chief Commissioner, and “ subject to any 
general rales, or special orders which the Governor General in 
Council may make in this behalf” to impose in the whole or 
any part of the Municipality, among other taxes, an octroi on 
goods brought within the Municipality for consumption or use 
therein. 

It will be observed that the power thus conferred is subject 
to any general rules or special orders, passed by the Governor 
General in Council. From the 6th of November, 1868, up to 
the 24th of April, 1889, the Resolution of the Government of 
India of the 6th of November, 1868, was in force, and sea-borne 
goods were exempted from liability to any octroi duty. From 
the date of the Resolution of the 24th of April, 1899, up to the 
17th of December, 1903, when a further Resolution was passed 
raising the rate of duty, the maximum rate of octroi duty 
chargeable by the Municipality was Rs. 1-9-0 per cent. Whether 
the Municipal Committee was or was not aware of those Reso- 
lutions, it ought to have been aware of them, as the power con- 
ferred upon them to impose taxes was expressly subject to any 
general rules or special orders passed by the Governor General 
in Goanoil. The Committee ought to have made inquiry and as- 
certained if there were any such general rules or special orders 
in existence^ and it i 3 idle for the Committee under the circum- 
stances to contend that the tax imposed by it was imposed in 
good faith. It was in direct violation* of the Regulation under 
which the Committee purported to act. W e are wholly unable 
to agree with the learned Assistant Commissioner and District 
Judge that the tax complained of was not illegally levied. The 
fact that the Resolutions of 1868 and 1899 were not forwarded 
to the Municipality is beside the question. It was the duty of 
the Municipal Committee to inquire and ascertain if there 
were any such resolutions in existence before they imposed 
taxes. We Jiave no hesitation* therefore* in answering question 
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No. 2 in the affirmative, namely, that the Resolutions of the 
Government of India of 1868 and 24th of April, 1899, do apply. 

The remaining question for consideration is whether the 
present case is governed by article 2 of schedule II to the 
Limitation Act, or article 61 or 62 or 120. Articles 61 and 120 
clearly do not apply. The language of article 62 is borrowed 
from the form of count in vogue m England under the 
Common Law Procedure Act of 1852. Prior to the passing of 
the Supreme Court of Judicature Acts of 1873 and 1875, 
there was a number of forms of pleading known as the common 
indebitatus counts, such as counts for money lent, money paid by 
the plaintiff for the use of the defendant at his request, monej 
received by the defendant for the use of the plaintiff, &c. These 
forms are no longer in use. Statements of claim must now be 
more specific and must contain a statement in a summary form of 
the material facts on which the plaintiff relies. The most com- 
prehensive of the old common law counts was that for money 
received by the 'defendant for, the use of the plaintiff. This 
count was applicable where a defendant received money which 
in justice and equity belonged to the plaintiff under ciicum- 
stances which rendered the receipt by the defendant to the use 
of the plaintiff. It was a form of suit which was adopted when 
a plaintiff's money had been wrongfully obtained by the defen- 
dant, as for example, when money was exacted by extortion, 
or oppression, or by abuse of legal process, or when over-charges 
were paid to a carrier to induce him to carry goods or when 
money was paid by the plaintiff in discharge of a demand ille- 
gally made under colour of an office. It was a fo^n of claim 
which was applicable when the plaintiff's money had been 
wrongfully obtained by the defendant, the plaintiff in adopting 
it waiving the wrong and claiming the money as money received 
to his use [eg., see Morgan v. Palmer (1); also Neale v. Hard - 
ing ( 2 )]. 

A suit for compensation or damages is a suit of a different 
nature. In it a plaintiff does not seek for the return of a speci- 
fic sum of money, but for damages to be assessed by the court for 
a wrongful act. Now in the case before us the plaintiff Company 

(1) (1824) 2B, & 0., 729 ; 26 R* R„ 537. (2) (1351) 6 Ex. 349 ; 89 R. 328. 
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does not ask for compensation or damages. In the plaint in clear 
and express terms it asks for a decree for the payment of two 
specific sums representing amounts illegally taken by the Muni- 
cipality, one sum representing amounts received between the 
20th of January, 1899, and the 24th of April, 1899, and the other 
representing sums taken after the 24th of 4pril, 1899, being 
the difference between 6J percent, actually taken for duty and 
Re. 1*9-0 per cent, which the Municipality was by the Resolu- 
tions of Government permitted to realize. This is in the nature of 
a claim for money had and received by the defendant Munici- 
pality for the plaintiff’s use and is not a claim for compensation 
or damages. It is the old count for money had and received in 
modern dress. If the plaintiff Company had sought compensa- 
tion under article 2, it would have been open to it to claim a 
much larger sum than the sum actually claimed. For example 
it might have reasonably „ claimed interest on the amount of the 
sums improperly taken by the Municipality from time to time. 
The claim in our opinion therefore clearly comes within article 
* 62 and not within.article 2. 

The learned Judicial Assistant Commissioner observes that 
the suit 13 ({ virtually a suit in respect of an act done in pursu- 
ance of an enactment.” It may be so. But it is not a suit for 
damages or compensation. In holding that the suit was one 
coming under article 2, he relied upon two cases decided by the 
Chief Court of the Punjab, in which it was held that a suit for 
the" refund of money wrongfully levied under the colour of law, 
"was a suit for compensation to which article 2 would apply. In 
the judgement in one of these cases — Seth Karim] i v. Sardar 
Kirpal Singh (1) — Plowden, J., in delivering judgement 
observed as follows : — I think, therefore, that notwithstanding 
the suit may fall within the description given in article 62 or 
96 of the second schedule, and be in other respects maintainable 
in either of these forms, yet for the purposes of limitation the 
defendant is entitled to rely upon the suit being in substance of 
the description given in article 2 and to insist upon the benefit 
of the provisions of article 2.” We are wholly unable to agree 
with the learned Judge in the opinion thus expressed. 

(1) PunJ. Bee., 1886, 0. J., 283, 
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In the judgement in Narpat Rai v. Sirdar Kirpal Singh } 
in the same number of the Punjab Record, at page 138, which 
was also relied upon by the courts in A j mere, it is stated that 
to bring a suit for a refund under article 2 it is requisite for the 
defendant bo show amongst other things thab the relief sought 
falls under the term <e compensation” as used in this schedule. 
We agree as to thi>. 

But if it was intended by the learned Judges in these cases 
to lay down the proposition that, 'when a plaintiff has an option 
to bring his suit in the form of a suit for money received by the 
defendant for his use or in the form of a suit for compensation 
for doing or omitting to do an act alleged to be in pursuance of 
an enactment in force for the time being in British India and he 
elects to proceed for money received for his use, the fact that he 
might have claimed damages or compensation entitles the defen- 
dant to the benefit of the shorter period of limitation allowed 
by article 2, we cannot agree with them. If the relief sought in 
the claim had been for damages or compensation, different consi- 
derations would arise. In the case before u£ the relief is not 
such. The claim is one for specific sums received by the defen- 
dant Municipality for the plaintiff Company, and cannot, we 
think, be properly regarded as a claim for Compensation or 
damages. 

For these reasons we are of opinion that article 62 is the 
article of the Limitation Act which applies to the case and that 
neither article 2, nor article 61, nor 120, has any application. 

This is our answer to the reference. 
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"Before Mr* Justice Sir George Knox and, Mr. Justice Karamai Husain* 
KAUNSILLA (Decree-holder) v. ISHBI SINGH (Jedgemeht-debtob).* 
Civil Procedure Code (1908), section 48 — Execution of decree — Decree for sale 
upon mortgage passed before 190 Retrospective effect of Statutes* 

Held that, the right to enforce execution of a decree being a substantive 
right and not a mere matter of procedure, section 48 of the Code of Civil Proce- 
dure (1908) will not have the effect of barring the execution of decrees which were 
passed prior to the enactment of that Code and were, having regard to the Code 
of Civil Procedure of 1882 and to the Indian Limitation Act, 1877, ahve at the 
time of its coming into force. Smith v. Callander (1), Phillips v. Eyre (2) and 
Boddam v. Morley (3) referred to. 

The facts of this case were as follows 
Musammat Kaunsilla, on the 24th of November, 1893, 
obtained a decree against one Ishri Singh. This decree she 
firfct put into execution on the 24th of January, 1895. Several 
other applications were made by her for execution. All these 
were infructuous, but in each one of them apparently some step 
was taken in aid of execution, and the present application was 
instituted within three years of a previous application for 
execution to a proper court in accordance with law. On the 
25th of February, 1909, she instituted the proceedings ouib of 
which the present appeal has arisen. The judgement-debtor 
at once took a plea, based upon section 48 of Act No. V of 
1908, that, as more than twelve years had expired from the date 
of the decree, no order for execution could be made. Both the 
courts below accepted this plea and summarily rejected the 
application. They were of opinion that section 48 above men- 
tioned did bar execution. 

The decree-holder appealed. 

Munshi Govind Prasad (with whom Babu Jogendra Nath 
MViherji), for the appellant, contended that, having regard to 
section 6, clause (c), of the General Clauses Act (X of 1897), 
section 48 of Act V of 1908 did not have retrospective effect; 
that under the Civil Procedure Code of 1882 a decree other than 

m 

* Second Appeal No. 755 of 1909 from a decree of Muhammad Ishag Kh a n , 
District Judge of Farrukhabad, dated the 27th of April, 1909, continuing a 
decree of Rama Das, Munsif of Kanauj, dated the 5th of March, 1909. 

(1) (1901) A.O., 297. (2) (1870) L. R. } 6 Q. B„ 1 (53) 

* (3) (1857) 1 DeG, and J. t 1 (23). 
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one for money was not barred of not satisfied within 12 years, 
and, further, that the limitation of 12 years did not apply to 
mortgage decrees. He relied on Jug Raw, v. Jewa Ram (1), 
Thakur Prasad v. Ahsan Ah (2), Goknl Singh v. Birj Lai (3), 
Deb Ear am Butt v. Narendra Krishna (4) and Ashfak Husain 
v. Kalian Das (5). 

Gulzar% Lai , for the respondent, submitted that the question 
was one of procedure and no one had a vested right in any form 
of procedure. The provisions in the new Code applied. He 
relied on Hajrat Akramnissa v. Valiulnissa (6) and Vedavalli 
Narasiah v« Mangamma , (7). 

Knox, J.— The facts of this case are Musammat Kaunsilla 
on the 24th of November, 1893, obtained a decree against one 
Ishri Singh. This decree she first put into execution on the 24th 
of January, 1895. Several other applications were made by her 
for execution* All these were infructuous, but in each one of 
them apparently some step was taken in aid of execution and the 
present application was instituted within three years of a previous 
application for execution to a proper court in accordance with 
law. On the 25th of February, 1909, she instituted the proceed- 
ings out of which the present appeal has arisen. The judgement- 
debtor at once took a plea based upon section 48 of Act No. V # of 
1908 that as more than twelve years had expired from the date 
of the decree, no order for execution could be made. Both the 
courts below have accepted this plea and summarily rejected the 
application. They were of opinion that section 48 above 
mentioned did bar execution. 

’ In appeal before us it is urged that section 48 does not apply 
to these proceedings inasmuch as the decree was passed in 1893 
and these proceedings are in regular continuation of proceedings 
instituted in 1895, both coming into force at a time when there 
was- no provision of law limiting execution other than article 179 
; of. Schedule II of Act No. XV of 1877. It may at once be 
conceded that if Act No. V of 1908 had not been placgd upon 

(1) (1909) 6 A. L. J., 647. (4) (1889) I. L. R , 16 Calc., 267, (272). 

(2) (1878) I. L. R, 1 AH., 668. (5) Weekly Notes, 1889, p. 106. 

(8) Weekly Notes, 1885, p. 130. (6) (1893) I. L. R., 18 Bom., 429. 

(7) (1908) I. L. R, 27 Mad., 538. 
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tbe Statute Boob and if Act No. XIV of 1882 were still in force 
the present proceedings would not be barred. 

This Court held in Pahalwan Singh v. Narain Das (1) that 
a decree like the present in which provision is made for the 
enforcement of tbe decree against immovable property did not 
come within the provisions of section 230 of Act No. XIV of 
1882. Section 48 of Act No. V of 1908 has been so worded as 
to include and govern applications for execution of all decrees 
save and excepting only decrees for injunctions. 

The question then that arises for decision is whether Act No. 
XIV of 1882 having been completely repealed, Act No. V of 
1908 can operate so as to bar the right which the decree-holder 
had before Act No. V of 1908 came into force and still would 
have but for its enactment if it applies. 

The learned vakil for the appellant contended that the ques- 
tion before us is not merely a question of procedure, and that the 
right which the appellant had cannot be curtailed unless by some 
enactment which is expresjy declared to have retrospective effect. 
In support of his contention he referred ns to Jug Ram v, Jewa 
Ram (2), Tkakur Prasad v. Ahsan Ali (3), QoJcul Singh v. Bwj 
Lai (4) and Deb Narain Dutt y. Narendra Krishna (5). 

All of these cases except the first were cases in which the 
Court considered the effect of section 6 of Act No. I of 1868 
upon proceedings which had been commenced before the Act 
under which they had commenced had been repealed, and it was 
held broadly that unless the 6th section of the General Clauses Act 
of 1868 had beeu excluded by the repealing Act, its effect was to 
leave proceedings initiated before the repealing Act came into 
force, to be dealt with under the provisions of the repealed Act 
and that retrospective effect is not orcfinarily given to an enact- 
ment so as to affect substantive rights. 

Section 6 of Act No. VII of 1897 has now taken the place* at 
section 6 of Act No. I of 1868. Its terms are much wider thftij 
the terms of section 6 of A db No. I of 1868 and it enacts inter* 
alia, that unless a different intention appears in the repealed Acs, 
the repeal shall not affect any right, privilege, obligation or 

(1) (1900) I. I>. B., 22 All., 401. (3) (1878) I. L. B., 1 AIL, 688. 

(2) (1909) 6 A. L. J, 647. (4) Weekly Notes, 1886, p. 130. 

(6) (1889) I. L. &, 16 CaIo„ 267. 
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1910 liability acquired, accrued or incurred under the enactment so 

Kaunsil la. repealed or affect any remedy in respect of any such right. 

The right to enforce execution of a decree like the present is 
biNGH. & substantive right. It was in existence before Act No. V of 
3 908 came into force, and the decree-holder had the remedy to 
enforce his right so to speak till the end of time if he prosecuted 
his right with legal diligence. As neither Act No. XIV of 1882 
nor any Limitation Act curtailed that right or remedies to 
enforce that right, it seems to me we have not to consider them 
or their repeal. 

What we have to consider is solely whether section 48 of Act 
No. V of 1908 without express provision to that effect can 
curtail the remedy which the decree-holder had before that Act 
came into force, and the answer is that no Statute shall be so cons- 
trued as to have a retrospective operation unless such a construc- 
tion appears very clearly in the terms of the Act or arises by 
necessary ancL distinct implication. Statutes are to be construed 
§s operating only on cases or facts which come into existence after 
they are passed : Smith v. Callander (1). 

As Willes, J., pointed out in Phillips v. Eyre (2) ; — u Retro- 
spective laws are, no doubt, pnmd facie of questionable policy 
and contrary to the general principle that legislation by which 
the conduct of mankind is to be regulated ought, when introduced 
for the first time, to deal with future acts, and ought not to change 
the character of past transactions carried on upon the faith of the 
then existing law. 1 Leges et constitutions futuris cerium est 
dare formam negotiis non ad facta prceterita revocaH ; nisi 
nominatim et de prceterito tempore et adhuc pendentibus 
negotiis cautum sit Accordingly, the court will not ascribe re- 
trospective force to new laws affecting rights, unless by express 
words or necessary implication it appeais that such was the inten- 
tion of the Legislature.” 

This is particularly to be borne m mind when a defence of 
limitation is set up. As was pointed oat in JRoddam v. MorUy 
(3), limitation as a defence is the creature of positive law and 

(1) (1901) A. C., 297. (2) (1870) L. R., 6 0, B,1 (23.) 

(3) (1857) 1 DeG. & J., 1, (28), 
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therefore not to be extended to cases which are not strictly within 
the enactment, 

I would therefore decree this appeal, and, setting aside the 
decrees of the courts below, remand the proceedings through the 
lower appellate court to the court of first instance with directions 
to re-admit the proceedings under the original number in the 
register of execution proceedings and to proceed to determine 
them. Costs here and hitherto will abide the event, 

Karamat Husain, J. — I have had the advantage of reading 
the judgement of my learned brother and I entirely agree with 
him and in the order proposed by him. 

Appeal decreed and cause remanded . 


Before Mr. Justice Sir George Knox and Mr. Justice Karamat Husain. 
MUHAMMAD IBRAHIM KHAN (Plaintiff) «. AHMAD SAID KHAN an d 
anotheb (Defendants).* 

Civil Procedure Code (1208) , schedule II and section 92— Muhammadan law — 
Wagf — Public charitable trust— Dispute as to right to succeed at muta- 
walli — Arbitration. 

A trust for charitable purposes being a trust of a public character, the 
right to succeed to the trusteeship of such a trust is not a right which can be 
settled by arbitration : a court therefore has no jurisdiction to entertain an 
application to file an award in such a matter under section 20 of the second 
schedule to the Oode of Oivil Procedure, 1908. Mahadeo Prasad v. Bindeshri 
Prasad (1) referred to. -* v 

The facts of this case were as follows : — 

One Ghulam Chishti Khan created a waqf and was the first 
mutawalli' After his death his second son, Abdul Karim 
Khan, became mutawalli. On the death of Abdul Kaiim Khan, 
disputes arose as to the succession between, two other sons of 
Ghulam Chishti Khan on one side, and Ahmad Said Khan, a 
son of Abdul Karim Khan, on the other. The parties referred 
•flie dispute to private arbitration, and an award was made in 
favour of the appellant, one of the sons of Ghulam Chishti Khan. 
He applied to have the award filed in court. Ahmad Said 
Khan contested the application on the basis of various objec- 
tions which he urged against the validity of the award. *The 

* First Appeal No. 79 of 1909, from an order of Nihal Ohandra, Subordi- 
nate Judge of Moradabad, dated the 12th of June, 1909. 

(1) (1908) I, L. R., 30 All., 137, 
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application was refused by the court, and against that order of 
refusal the present appeal was preferred. 

Maulvi Ohulam Mujtaba (with him Mr. B. E . O'Conor ), 
for the respondents, took a preliminary objection to the hearing 
of the appeal The matter which was referred to arbitration 
was the question of the appointment of a proper person as 
mutawalli. Such a matter could not validly b e made the sub- 
ject-matter of a private arbitration ; and the award was, therefore, 
a nullity. The court of the Subordinate Judge had no jurisdic- 
tion to deal with the award in any way'; the only court having 
jurisdiction to deal with such matters being that of the District 
Judge. The High Court could not, therefore, hear an appeal 
from that order. 

Dr. Tej Bahadur Sipru (with him The Hon’ble Nawab 
Muhammad Abdul Majid), for the appellant, contended in 
reply to the preliminary objection that there was no bar in law 
to the hearing of the appeal. The Subordinate Judge had, 
rightly or wrongly, dealt with the matter and passed an order. 
That order was appealable, and there was nothing to preclude 
the High Court from entertaining the appeal. 

The court overruled the preliminary objection, but directed 
the appellant to confine his arguments, in the first instance, to 
the points of law raised by the respondent. 

Dr. Tej Bahadur Sapru : — The first question is whether 
there is any statutory bar in the way of the claimants to the 
office of mutawalli referring the matter to private arbitration ; 
and, secondly, whether the Legislature has declared any parti- 
cular court as being the only court having jurisdiction to enter- 
tain such a matter. We have to look either to the Religious 
Endowments Act (XX of 1-863) or to section 92 of the Code of 
Civil Procedure (Act V of 1908). As to the Religious Endow- 
ments Act, the preamble to it shows that it has no application to 
a case like the present. The whole object of that Act was to 
relieve the Board of Revenue from superintendence over lands 
granted for the support of mosques, &c. The suit contemplated 
by section 14 of that Act is of a limited scope and does not relate 
to the appointment of a trustee or mutawalli Then, even in 
those matters to whioh the Religious Endowments Act does 
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apply, the Act, instead of prohibiting a settlement by arbitra- 
tion, has expressly provided for it by sections 16 and 17, As to # 
section 92 of the Code of Civil Procedure, it has no applicatior 
to the circumstances of the present case. That section is appli- 
cable where there is any alleged breach of tiusfc, or where the 
direction of the court is deemed necessary for the administration 
of a trust. It does not apply to the case of the appointment of a 
trustee on the death of another trustee — clause (<x) and (fe) 
taken together indicate that the section is applicable when a 
trustee is removed and a new trustee is appointed in his place. 
The right of a person to hold the office of mutawalli is a 
private right and nothing more. A right is either private or 
public ; in the latter case one of the parties must be the State ; 
Holland, Jurisprudence, pages 111/12. Here, the matter in 
dispate is whether A or B shall succeed, under the terms of a 
certain will, to the office of mutawalli) it is not a question 
between A or B on the one part and the State on the other. 
And the State cannot interfere or intervene in such a matter ; 
for there is no law in India under which the State can claim 
to hold and manage public charitable dispositions. In India 
the functions of the State in the matter of public charities, <fec., 
are very limited ; it cannot interfere excepting under the 
circumstances mentioned in section 92 of the Civil Procedure 
Code. A suit under that section, of course, always relates to a 
public right and not a private right; Miya Vali Vila v. Sayad 
Bava Saheb Santi Miya (1). The matter in suit does not come 
under section 92. 

The next question is, whether a reference to private arbitra- 
tion of a dispute relating to succession to a mutawalliship is 
opposed to any general policy of the laTw, or is in any other way 
prohibited There is no doubt that the present dispute could be 
referred to arbitration through the court; if a suit had been 
instituted about it, the matter could then at once have boon Re- 
ferred to arbitration. The language of section 1 of the second 
schedule to the Civil Procedure Codeia wide and unqualified. 
It refers to iL any matter iu difference. ” Dr. C r Bauerji : Law 
of 'Arbitration , page 20. If a regular suit .about this matter* could 
(J) (1896) ZJ+ Bsf 22 Bom., 496. 
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19X0 have rightly been referred to arbitration, the same matter could 

Muhammad a '- so rightly be referred to arbitration without a suit having 
been brought about it; for there is no difference in principle 
v. between the two cases. Under the Charitable Trusts Act of 
i n ® a e^ anc ^ disputes among members of any charity 
regarding management of the charity may be referred to the 
arbitration of the Charity Commissioners. Russell, Arbitration 
9th Ed., p. 22. Then there is no reason why by analogy a 
dispute like the present cannot be referred to arbitration. I 
already submitted that the Indian Act XX of 1863, section 16, 
have also allows certain matters to be referred to arbitration. 

Again, a submission to arbitration is a matter of contract. 
The liberty of persons to enter into contracts is not to be restrict- 
ed unless the contract is bad or opposed to public policy. It has 
never been laid down that a contract to refer to arbitration a 
dispute relating to the right of succession to a mutawalliship is 
bad or opposed to public policy. The doctrine of public policy 
should not be extended too far; nor can a new head of public 
policy be invented by a court ; Printing and Numerical Re- 
gistering Company w Sampson (1) and Richardson v . Melhsh 

( 2 )- 

Maulvi Qhulam t Mujtaba (with him Mr. B . E . O’Conor ), for 
the respondents 

The matter in dispute cannot be referred to arbitration either 
privately or through the medium of a court. Section 92, Civil 
Procedure Code, lays down that the only tribunal which can 
deal with a matter the effect of which is to appoint a mutawalli 
of trust property is the court of the District Judge. And even 
the District Judge has no jurisdiction to refer the matter to arbi- 
tration. I rely on the prfaciple laid down in Mahadeo Prasad v. 
Bmdeshri Prasad (3). It was not a private right of the rival 
claimants that was in question ; it could not, therefore, be referred 
to arbitration; their private property was not in dispute. 
Russell, Arbitration , chapter II, page 27. Under the Muham- 
jnadan Lai it is theQazi alone who can decide a dispute regard- 
ing succession to mutawalliship of a waqf ; Ameer Ali, 

(1) (1875) L, R., 19 Eq. Cases, 462, (465), (2) (1824) 2 Bing., 229; 27 R* R„ 

603, (622), 

(3) (1908) I, L. R, t 30 All., 137, 
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Muhammadan Law i Vol. I, 3rd edition, page* 391 ; Baillie, 
Digest of Muhammadan Law } p. 603. When a special juris- 
diction is conferred upon the District Judge, as by section 
92, Civil Procedure Code, or by the Guardians end Wards 
Act, or fcy the Probate and Administration Act no other court 
or tribunal has jurisdiction in the matter; nor can the powers 
of the District Judge be delegated or abrogated by arbitration ; 
Mahadeo Prasad v. Bindeshri Prasad (l), Sham Lai v. Bindo 
(2), Monmohini Guha v. Bavga Chandra Das (3), and Karedla 
Vijayaraghava Perumalayya Naidu v. Vemavarapu Sita- 
ramayya (4). The matter in dispute comes within and is 
governed by section 92, clause (b). The appointment of a new 
trustee does certainly come within section 92 ; it is a matter in 
which (( the direction of the courtis,” certainly, “ deemed neces- 
sary/* Clauses (a) and (b) of section 92 are quite independent of 
each other* A new trustee has to be "appointed not only when 
the old trustee is removed, but also when he dies or the office 
becomes vacant. 

The case in I* L. R., 22 Bom., 496, was a case under the old 
Civil Procedure Code. The addition of sub-section (2) to section 
92 is new and important. Moreover, there the trustee was to get 
some benefit for himself as well ; he was not merely a trustee, 
but a beneficiary too. Since the enactment of sub-section (2), 
section 92, the law mustjbe taken to be as laid down therein, 
aid not as laid down in prior decl-ions ; Norendra Nath Sircar 
v. Kamalbasini Dasi (5). Section 92 is exhaustive of the law 
on the subject of appointment of trustees, and exclusive juris- 
diction is given by it to the District Judge, and to no other 
tribunal. 

Again, how will the private decision by arbitration bind the 
others who are interested in the subject-matter of the waqf ? It 
is binding only between the two disputants. A second pair of 
disputants * may arise, who may refer their dispute to arbitratibe 
and the arbitrators may appoint one of them as trustees. The 
result will be a plurality of trustees, none of whom will have m 
better right than the rest. But an appointment by the District 

(1) (1908) I. L. R., SO All., 1S7. (8) (1908) L L. R., 81 Gala, 857. 

(2) (1904) I. L. R., 26 All., 594. (4) (1902) I. L. R,, 26 Mad., 861. 

' (5) (1896) I. L. R., 23 Calo„ 568. 
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Judge will have binding effect upon all parties and persons 
interested in the trust property. Section 1 of the second 
schedule to the Civil Procedure Code is to be read subject to 
section 89 of the Code. 

Even if the matter could be referred to arbitration and the 
award were valid, the application to file the award should have 
been made to the District Judge and not to the Subordinate 
Judge. 

Dr. Tej Bahadur Sapry,, in reply : — 

The case in I. L. R., 30 All , 137, can be distinguished. It was 
a case under the Guardians and Wards Act. That Act provides 
specifically that the court is not bound to appoint the one or the 
other of the disputants, but that the chief consideration should be 
for the welfare of the minor. The welfare of the minor being 
laid down by law to be the supreme test for the appointment 
of a guardian, the decision on that matter should be the judgement 
of the court, and not of a third party. Rut even under the 
Guardians and Wands Act it is only when there is a dispute 
between two persons and the court is moved that the court can 
take action under that Act and appoint a proper guardian. It 
cannot, of its own motion, take it upon itself to appoint a 
guardian or administer the estate of a minor. 

Uext ; as regards the applicability of the Muhammadan Law. 
The procedure prescribed by that law for many subjects is not 
followed in British India; and the question as to what court is 
to decide a matter is a question of procedure alone. 

Then as regards the scope of section 92. That section has no 
Application where a party seeks to enforce a private right although 
that private right may have some relation to public charity. 
Before section 92 can apply, it is necessary for the party 
invoking its aid to show the existence of certain conditions, the 
first being that there has been a breach of trust. The conditions 
of the applicability of section 92 are set forth in Ameer Ali and 
Woodroffe : Code of Civil Procedure, pages 348, 354, 358, and 
a^so m Budree Das Mukim v. Chooni Lai Johurry (1) and 
Sir Dinsha Manelcji Petit v. Sir Jamsetji Jijibhai (2). 

(1) (1906) I. L. R., 33 Calc,, 789, (2) (1908) I. L. R., 33 Bom. 509, 528. 

799,807,808. ~ 
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These, as well as the case in I. L. R., 22 Bom., 496 were m0 * 

cases in which the plaintifi sued to be declared or appointed a 
trustee, although in I. L. R., 22 Bom., and I. L. E., 33 Bom,,* I maxx 

509, there were other reliefs also claimed ; and section 539 of the Kh ^ 

old Code was held not to apply to such suits. A suit merely for 
the appointment of a trustee, where there is no question of breach 
of trust by anybody, cannot lie under section 539. If a stranger 
usurps, he can be sued to be turned out ; but not under section 
92. Or if two or more persons have a dispute, the matter can 
be adjudicated by the court; but again, not under section 92. 

Section 92 gives no general power of appointment or adminis- 
tration. The word " new” trustee shows that it is only when 
and “old” trustee is removed that another can be appointed 
under that section . 

The cases inl.L.R., 26 AIL, 594 and I L. R., 26 Mad., 

391, can be distinguished ; and the case in I. L, R., 31 Calc., 357, 
was altogether a different case. 

Then again, no objection had been taken by the other side in 
the lower court as to the validity of the reference to arbitration 
Caspersz, Modern Estoppel and Res judicata, pages 333 and 
335. 

The case reported in I. L. R., 11 AIL, 14 shows that breach 
of trust is not a sine qua non for the application of section 539. 

There was allegation of breach of trust in that case. The case 
in I. L. R., 33 Cal., 789, goes much beyond that case. Th# 
conditions are laid down in that case as well as in Ameer Alps 
Code of Civil Procedure already referred to. 

Knox and Kabamat Husain, JJ. — The*" following genea- 
logical table will show the relation of the parties * 

GHTJLAM CH3SHTL KHAN. 


Abdul Karim Khan, Ibrahim Khan. Abdul Majid Khan. 

Ahmad Said Khan. 

Gulam Chishti Khan by his will, dated 10 Sa far, 1284, H./. 
corresponding to the 16th June, 1897, created a waqf of certain 
immovable property u to defray the expenses of the poor, th# 
faqirs , the orphans, the needy and the indigent ; and to defray 

67 
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the expenses of other good deeds.” Regarding the trusteeship 
o t the endowment, he in his will said : — I covenant that as 
long as I am alive I shall continue to spend with my own bands 
and of my own authority, the income derived from the said 
villages for the sake of God, and that after me one of my male 
descendants who is qualified shall continue to spend it genera- 
tion after generation in the way and manner m which I was 
doing.” 

During his lifetime, Ghulam Chishti Khan continued to 
manage the waqf property. After his death, his son, Abdul 
Karim Khan, succeeded to the trusteeship. Abdul Karim Khan 
died on the Blst August, 1908. 'Muhammad Ibrahim Khan the 
plaintiff, Abdul Majid Khan and Abdul Said Khan, the defen- 
dants, could not agree as to who should be the trustee of the 
property. Under a registered agreement of the 19th February, 
1909, the parties referred their dispute to arbitration. The arbi- 
trators made their award, and the plaintiff under section 20, 
schedule II of the Code of Civil Procedure, applied to file the 
award m court. Objections were taken by the defendants. The 
learned Subordinate Judge in his order, dated the 12th August, 
1909, came to the conclusion that the award was void in law and 
disallowed the application with costs. The plaintiff has appealed 
from that order to this Court. At the hearing of the appeal an 
objection is taken on behalf of the respondents that the question 
of succession to the trusteeship of such a charity as had been 
created by the will of Ghulam Chishti Khan, could not be 
referred to arbitration, and that the learned Subordinate Judge 
had therefore no juiisdiction to entertain the application for filing 
the award in court. This point was not taken before the court 
below, but as it is a very important point and will affect the ad- 
ministration of charities, we granted permission to argue the 
point 

For a satisfactory decision of the question raised, the following 
points have to be determined : — - 

Is the charity created by the will of Ghulam Chishti Khan a 
public or a private charity ? 

If it is a public charity, what are the prerogatives of the 
Crown with reference to ic ? 
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As the terra charity has been imported from the English Law, 
it is desirable to give a definition of that term as understo>d. in 
that law. The preamble to the Statute 43 Elizabeth C. I.V 
contains an enumeration of charitable objects. The relief of aged, 
impotent and poor people is among these objects. See Tudor on 
Charities, page 36, 4th edition. The same author on page 37 
says : — “The purposes which have been held charitable within 
the language or spirit of this preamble, may be grouped under 
four heads : — * (1) the relief of poverty, (2) education, (3) the 
advancement of religion, (4) other purposes beneficial to the 
community not falling under any of the preceding heads. These 
may be conveniently termed 1 general public purposes/” * * * 
u In the first place it may be laid down as a universal rule that the 
law recognizes no purpose as charitable unless it is of a public 
character, f that is to say, a purpose must, in order to be 
charitable be directed to the benefit of the community or a section 
of the community.^ The distinction between a public purpose 
and one which is not public is often fine. The principle deduci- 
ble from the cases seems, however, to be as follows : — If the 
intention of the donor is merely to benefit specific individuals, 
the gift is not charitable, even though the motive of the gift may 
be to relieve their poverty or accomplish some other purpose in 
reference to those particular individuals which would be charitable 
if not so confined ; on the other hand, if the donor’s object is to 
accomplish the abstract purpose of relieving poverty, advancing 
education or religion or other purpose charitable, within the 
meaning of the Statute of Elizabeth, without reference to any 
particular individuals and without giving atry particular indivi- 
duals the right to claim the funds, the gift is charitable.” 

Lord Halsbury, L. C., in Commissioners of Income Tax v* 
Femsal (1) says: — “ To come now to the particular bequests befoie 

♦ Morice v. Bishop of Durham (1804) 10 Ves., 532 (Aig) ; Commissioners of 
Income Tax v. Femsal, [1891] A. 0., 583, per Lord Machagstejt ; Me Foveaux 
[1895] 2 Gh„ 505 \ Me Macduf, [1896] 2 Oh. 466 # 

t Jones v. Williams, (1767) Amb., 651 ; Gmmanney v. Batcher, (1823) T. 
and R* 273 ; Goodman v. Mayor of Saltash (1882) 7 A.C., 650 ; Be Christ Church 
Enclosure Aci , (1888) 38 Oh. D., 532. 

£ Me Foteaux, [1895] 2 Gh. 504 1 Me Mann [1903] 1 Oh. 232, 
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us, and, to the use of the word •' charitable * in the particular Act we 
are construing, I would say, without attempting an exhaustive 
definition or even description of what may be comprehended 
within the term f charitable purpose/ I conceive that the real 
ordinary use of the word ‘ charitable ; as distinguished from any 
technicalities whatsoever, always does involve the relief of 
poverty . 1 ” 

Applying the tests as set out^ above, to the purposes for 
which the endowment was made by Ghulam Chishti Khan, 
there can be no doubt that the waqf created a trust for public 
purposes of a charitable nature. 

If we look at the question from the standpoint of the 
Hanafi law, the purposes will, no doubt, be regarded 1 as charit- 
able ’ inasmuch as the term c charity ; under that law has a 
more general import than under the English law, see I. L. K., 
19 Calc. 412, at page 434. 

The purposes for which the waqf was made, being of the 
nature of a public charity, it is necessary to show what the 
prerogative of the Crown with respect to such charities is. We 
find it stated in Tudor on Charities, page 362, 4th edition, in the 
following terms:— a It is the prerogative of the Crown to 
protect the interests of infants, lunatics and charities. In the 
case of charities, Lord Eldon lays down the law as follows .* 
‘ It is the duty of the King as parens patriae, to protect property 
devoted to charitable uses, and that duty is executed by the 
officer who represents the Crown for all forensic purposes. On 
this foundation rests the right of the Attorney-General in such 
cases to obtain by information the interposition of a Court of 
Equity. This duty of tire King fallsjmder the direction of the 
Court of Chancery, being part of the general equitable jurist 
diction. And, inasmuch as charitable trusts are matters which 
concern the public, it is one of the functions of the Attorney- 
General, representing the king in his character of parens 
patrive, and not by virtue of any estate or interest he has in 


* A. a. v. Brown, (1818) 1 Swans fc., 291, and see Wellheloved v. Jones, 
(1822) 1 S. & S .43, A. G.v. Compton, (1842) 1 Y, & 0., 0.0. 427 J A. <?.. V, 
Magdalen College , Oxford t (1654) 18 B., 241. 
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the property, to institute proceedings for the protection of 
charities.” 

The same author at page 363 says : — tl The proper and formal 
shape of a suit for determining the mode in which the funds 
belonging to a charity should be administered, was by the 
information of the Attorney-General.* The Attorney-Gene- 
ral appeared before the court not as an ordinary plaintiff, 
endeavouring to obtain redress for a private wrong, but rather 
as one officer of the Crown informing the Judge, another officer 
of the Crown, of some neglect on the defendant’s part in the 
performance of a public duty, and demanding a remedy. 
Hence the name 4 information ’ was applied to a suit of this 
nature.” See also the Privy Council case of Attorney General 
v. Brodie (1), the last portion of the head note in which is as 
follows:— “By 53 Geo. III., C. 155, section 111, the Advocate- 
General is entitled to appear and represent the Crown in in- 
formations for the administration of charitable funds.” 

The above extracts, in our opinion, conclusively establish 
that the office of a trustee to a public charity, is not a right 
disputes about which can be settled by arbitration. A party 
can refer a matter of a private individual right of a civil nature 
to arbitration, but he has no power to refer a matter which is 
not purely of a private civil character, and it is on this ground 
that a Bench of this Court in Mahadeo Frasad v. Bindeshri 
Prasad (2) held that the appointment of a guardian to a minor 
not being a matter of a private right as between parties, was 
not a question which could be settled by reference to arbitration. 
Aikman, J., towards the end of his judgement says: — “ If rival 
claimants to a certificate of guardianship are allowed to refer 
their disputes to arbitration, a door would be opened to collusion 
aid the interests of the minors would suffer ” These remarks, 
fh our opinion, apply with greater force to an attempt to have 
the right of succession to the trusteeship of a public charity settled 
by arbitration. If that were allowed, a very wide door for 
collusion, misfeasance and malfeasance in respect of trust pro- 
perty would be opened. 
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(1) (1846) 4 Moo. X. A., 190* (2) (1908) I. L, E„ 80 All., 137, 
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It is also to be borne in mind that section 92 of the present 
Code (V of 1908), which is in part borrowed from Romilly’g 
Act, 52 Geo. II I, c. 101, enacts that where the direction of the 
Court is necessary for the administration of any trust created 
for public purposes of a charitable, or religious nature, two or 
more persons having an interest in the trust and having obtained 
the consent in writing of the Attorney- General may institute 
a suit for the purposes specified in the section, and this shows 
that the State has an interest in public charities and their proper 
administration, and that the succession of a trustee to his public 
duty is a post which ought not to be filled up without the sanction 
of the authorities to whom the State delegates its powers in 
this behalf. The tenor of section 92 of the Code points in the 
direction that the post could only be filled up by the sanction 
of the principal Civil Court of original jurisdiction or any other 
court empowered in that behalf by the Local Government 
within the local limits of whose jurisdiction the whole or any 
part of the subject-matter of the trust is situate. In this con- 
nection it may be argued that a breach of trust is a condition 
precedent for" the exercise of the power vested in the principal 
Court of original jurisdiction, but there is no force in this. It 
is sufficient that there be a public trust and that the direction 
of the Court be necessary for its administration. See Raghubar 
Dial v. Kesko Bamanuj (1), in which Straight, J., at page 22 
is reported to have said : — (< Now it is not necessary, if I read 
that section aright, that there should be any breach of trust but it 
is sufficient that there should be a public religious trust and the 
direction of the Court is considered necessary for the adminis- 
tration of that trust/ 7 This view has been adopted by the Judges 
of the Calcutta High Court in Lutif-umnissa Bibi v. Nazirun 
B%bi (2). See also Neti Rama Jogiah v. Venkatackarulur (3), 
the first portion of the head-note of which is as follows : — (c ATuife 
for the appointment of a new trustee to a temple on the ground 
that the defendants are not lawful trustees, is a suit under section 
539 (o) of the Civil Procedure Code being comprised in the 

(1) (1888) I. L. R., 11 All., 18. (2) (1884) I. L. R„ 11 Calc., 38. 

(3) (1902) I. L. R., 26 Mad., 450. 
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words *when the direction of the Court is deemed necessary for 
the administration of such trust.” 

The HanaS law on the subject is as follows “ When the 
superintendent is dead and the appropriate is still alive the 
appointment of another belongs to him and not to the Judge, 
If the appropriator be dead, his executor is preferred to the 
Judge, but if he has died without leaving an executor, the 
appointment of an administrator is with the Judge.” Baillie, 
Hanafi law, pp. 603 and 604. a I n the case where a descendant 
or relative of the waqif is not willing to accept the office with- 
out a salary and an outsider is willing to accept it without a 
salary, the Qazi should see whose appointment would be most 
beneficial to the waqf and who is fittest for the appointment/* 
The above extracts go to show that the appointment of a 
mutawaUi to waqf property, in the absence of anything in the 
deed of waqf vests with the Qazi. In this connection, see 
Muhammad Sabir v. Muhammad All (1) and The Advocate 
General v. Fatima Sultani Begam (2), 

It may, however, be said that the adjective law of the 
Hanafi School has been superseded by the adjective law of 
British India. This, however, cannot affect the case before us, 
inasmuch as we are dealing with the substantive law of arbi- 
tration and not with its procedure. 

It is contended by the learned advocate for the appellant 
that under the Charitable Trusts Act, 1S53,* disputes 
among members of any charity in relation to the manage- 
ment of the charity may be referred to the arbitration of 
Charity Oommi«sioners (see Russell on Arbitration, 9th edition, 
page 22) and by analogy a dispute regarding the succession to 
the office of trusteeship may be referred to arbitration. There 
is no force in this contention, inasmuch as a special Statute allows 
certain disputes relating to the management of charities to be 
referred to arbitration, and in the absence of any express statu- 
tory provision to that effect in British India, we are not pre- 
pared to hold thar a dispute regarding succession to the trustee- 
ship of a public charity can be referred to arbitration. In the 
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* 16 and 17 Viet. c. 137, s. 64. See aho 13 and 19 Viet. c. 124, s. 46. 
(1) (1?98) 1 S. D, A„ 17. (3) J1872) 9 Bom. H. C, Rep., 19, 
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same book on page 32 we find the following passage : — <( It may 
1910 here be proper to remark that in suits in equity respecting charity 

Muhxmmap proper the Court would not permit a reference, however advis- 
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Khan able such a course might seem, unless the Attorney-General 

Ahmad's aid S ave tis consent.” * 

It is further contended that Act XX of 1863, section 16 
allows certain matters to be referred to arbitration. This is 
also a mere analogy and nob sufficient to support the conten- 
tion of the learned advocate, The learned advocate also argues 
that whenever a party can institute a suit of a civil nature in a 
court, that party can also refer that matter to arbitration. Xo 
authority has been cited in support of this proposition, and in 
our opinion it is not a universal proposition that, whenever a 
suit can be instituted in a Civil Court, the subject-matter of 
that suit can also be referred to arbitration. An arbitrator is 
a tribunal chosen by the consent of parties, and unless the law 
allows them to choose such a tribunal in respect of certain classes 
of cases, they have no power to do so. 

Certain remarks made by Woodroffe, J , in Budree Das 
Mukim v. Ghooni Lai Johurry , (1) are relied on by the learned 
advocate, but these remarks only deal with cases which are 
within the scope of section 539 of the Code, and have nothing 
to do with the question whether or not a dispute as to 
the right of succession to the management of property made 
waqffoT public charitable purposes can be referred to arbitra- 
tion. 

In Sir Dinsha Manehji Petit v. Sir Jamsetji Jijibhai 
(2), Dayar, J., is reported to have said : — u Mr. Mullah in his 
commentary on section 539, Civil Procedure Code, 2nd Edition, 
deduces at page 487 of his-book, the following proposition as the 
result of the authorities he ^ cites there — c suits brought not to 
establish a public right in respect of a public trust, but to 
remedy a particular infringemeut of au individual right, are not 
within the section. 5 I am in entire accord with this proposition. 
This is undoubtedly a suit for the purpose of remedying an 

* A . G. v. Pea, 4 Madd. 274 ; A . G. r. Hewitt , 9 Ves. 232 ; Prior v. 

Semirow, 8 M. and W., 873 ; 10 L. J. Ex., 371. 

(1) (1905) X, L. R„ 33 Calo., 743 and 857. (2) (1908) I. L. E., 33 Bom., 509, 
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alleged infringement of an individual right, *and, as such is 
clearly not within the section.” 

With reference to the above remarks tbe learned advocate 
for the appellant says that a dispute regarding the succession 
to the tawliat (trusteeship) of a waqf f may be referred to 
arbitration. 

These remarks cannot be deemed to support his contention. 
They only specify the scope of section 539. 

For the above reasons we hold that the right to succeed to 
the tawliat (trusteeship) of waqf property is not a right which 
can be settled by reference to arbitration, and that the court 
below had no jurisdiction to entertain an application for filing 
the award in court under section 20, schedule II, of the present 
Code of Civil Procedure. 

The result is that the appeal fails and is dismissed. We 
make no order as to costs. 

Appeal dismissed. 

MISCELLANEOUS CIVIL. 


Before Mr. Justice Tudball . 

BHOLA NATH and another (Defendants) v. PARSOTAM DAS and others 

(Plaintiffs).* 

Act No. VII of 1870 ( Court Bees Act ), section 7 ; schedule II, clauses 3, 4 — 
Suit for dissolution of partnership— Preliminary decree— Appeal— ‘Court 
fee. 

In a suit for dissolution of partnership the defendants appealed against 
the preliminary decree, pleading that they had no interest in the partnership, 
and that they sought only a declaration to that effect. Held that the appellants 
ought to pay au ad valorem fee according to the amount at which the relief 
sought was valued m the memorandum of appeal. 

This was a reference by the taxing officer to the Taxing Judge 
under section 5 of the Court Fees Act, 1870, arising out of an 
appeal against the preliminary decree in a suit for dissolution of 
partnership and accounts. The plaintifts alleged that the defen* 
dants had an interest in the partnership to the extent of The 
defendants denied having any interest. The court below held in 
favour of the plaintiffs and passed a preliminary decree for disso- 
lution and accounts. The defendants appealed and paid a court 

Stamp Reference in First Appeal No. 146 of 1910. 
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fee of Es. 10 on fhe memorandum of appeal. The office reported 
that ad valorem fee should be charged. 

The appellants objected to the office report on the following 
grounds: — 

(1) Because the preliminary decree under form 21, schedule 
1, No. 21, of Civil Procedure Code, 1908, being only a declara- 
tory decree and the only relief prayed in appeal being to set 
aside the declaration that the appellants are sharers of 6 annas 
with defendant No. 1 in the disputed firm, a fixed fee of Es. 10 
was sufficient on the memorandum of appeal under schedule II, 
No. 17 (iii), of the Court Fees Act. 

(2) Because the object of the change introduced into the Civil 
Procedure Code of 1908, was to compel the aggrieved party 
to appeal against the preliminary decree at a moderate ex- 
pense. 

(3) Because, under 4 the Civil Procedure Code of 1908, there 
is necessarily more than one appeal from decree (preliminary and 
final) in the same suit in certain cases ; it was never intended by 
the Legislature by the change in the law that the parties should be 
obliged to pay ad valorem court fee upon memoranda of appeals 
twice over. 

(4) Because, under any circumstances, it is not possible to 
estimate at a money value the subject-matter in dispute, and a 
fixed fee was payable under column 17(iv), schedule II of the 
Court F ees Act. 

The stamp reporter reported as follows: — 

« In continuation of my report, dated the 26th January, 19X0, I beg to 
BUh tait a few more points for consideration of the Taxing Officer. 

a ihe change in procedure introduced by the new Code of Civil Procedure 
does not afiect the provisions of the Court Pees Act except in so far as the Legis- 
lature has expressly amended or repealed them (vide schedules 1Y and V of Act 
No. Y of 1908). Section 7, clause iv of Act YU of 1870, which governs the 
present case, does not find its place in any of the said schedules. Under the old 
Code too, in suits for dissolution of partnership, the court had to pass a prelimi- 
nary decree declaring the rights of parties and laying down the lines on which 
the account had to he taken (vide section 215 and Form No. 132, schedule IY of 
Act No. XIY of 1882), please see also the case of Biswa Hath Chain v. JBani 
Kcmta Duiba( 1) and it was open to the parties to appeal against the preliminary 
decree as well as against the final decree , both had to he charged with ad valorem 

(1) (189C) I. L. R, 23 Calc., 406. 
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duty computed according to the valuation given in the memorandum of appeal. An 
a PP® a l from a preliminary decree is generally valued at the same amount as that 
at which the suit is valued— it be.ng an appeal in a suit for accounts — -while an 
appeal from a final decree is valued at the difierence between the amounts alleged 
as due on one side and the other — -the latter bemg an appeal questioning the re- 
sult of the accounts. 

“ The upshot of the appellants' objection is that as the Legislature has, by 
enacting section 97 of the new Code, made it compulsory for the party aggrieved 
by a prehminary decree to appeal against it within the period of limitation, it 
works a great hardship upon them to be called upon to pay ad valorem court 
fees twice over. I submit that in enacting the above section, the Legislature has 
only given effect to the principle laid down in Boloram Dey v. Ram Chundra 
Dey{l\ which was over-ruled in a later Full Bench decis on of the said Court m 
Khadem Kossein v. JEmd'id Hossfin{%j m The Legislature has not thereby effected 
any change in the law relating to court fees payable on such appeals. Be that 
as it may, what we are concerned with is to see whether the fee paid is in accord- 
ance with the law on the subject. Tli.s is a suit for accounts and the learned 
vakil for the appellants docs not deny this. Turning to section 7, clause i v(f), 
we find that in a suit for accounts, the court fee is to be computed according to 
the valuation given in the plaint or memorandum of appeal. The mention of 
the words %t Memorandum of appeal/' I submit, m clause iv to section 7 of Act 
YII of 1870, is significant, for, m other clauses to that section which deal with 
different classes of cases, the words quoted above have been omitted and the word 
“ suits " only occurs. It therefore follows that in cases dealt with by thiB clause, 
a memorandum of appeal has to be charged with ad valorem fee calculated on 
the valuation given therein. Please see ,the case of Ladubhai Premcband v. 

72 eviohand Venichand(S) 

« Article 17, clause li, of schedule II of Act YII of 1870, referred to by the 
learned vakil for the appellant has no application. It applies to cases of quite a 
difi erent*nature . The present suit w as not one for declaration but for accounts, 
and it is expressly provided for by section 7, clause iv (fj. 

c For the reasons stated above, I submit that the court fee payable on this 
memorandum of appeal should he ad valorem . 

« ^ther, I submit, that by dint of section 8 of Act YII of 1887, the value 
for computation of court fee is the same as that for purposes of jurisdiction. Its 
provisions apply to appeals also [ vide I. L. R„ 18 Bom., 207) ” 

Babu Oirdhari Lai Agarwala, for the appellants, replied as 


follows : — 

« In the present appeal, the only question is whether or not the appellants 
are partners in the firm Ram Lai Bankey Lab The relief sought is only * 
declaration that the appellants are not partners and so under schedule 11, article 
17 (hi) a fixed fee of Rs. 10 has been paid. Article 17 (vi) would also seem to 
apply inasmuch as the relief sought in appeal, as far as the appellants are con- 
cerned is incapable of accurate valuation. The valuation put in the memorandum 

m f 18951 I, L. R., 23 Calc., 279. (2) (1901)L L. R^ 29 Calc, 758 . 

W (1831) Bonn, 143. 
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of appeal refers only to jurisdiction and not to court fee. Although the Suits 
•Valuation Act, section 8, provides that where with certain exceptions, the court 
fee is payable ad valorem , the valuation for the purpose of court fees and 
jurisdiction shall be the same, but {a) that Act was passed on 11th of February, 
1887, and did not repeal any of the provisions of the Court Fees Act, (&) made a 
special provision for appeals (vide section 12), and (c), section 8 has nothing to 
do with cases m which the court fee payble is not ad valorem . 

“ As to section 7 ( f ) of sub-clause iv, it appears that it is inapplicable to the 
present appeal as there is no question of accounts involved m it. In some cases 
it has, no doubt, been held that every suit for dissolution of partnership is a suit 
for accounts, probably because m the second stage of such a suit accounts are 
generally adjusted. But m the first stage when only the rights of the parties 
are to be declared, such a suit could hardly be tieated a suit for accounts within 
the meaning of section 7 (iv) ( f ) of the Court Fees Act. The plaintiff was 
concerned with both stages,, but the defendants appellants are not concerned 
with the second at all. 

“ As the new Civil Procedure Code makes it "compulsory for the aggrieved 
party to appeal from the preliminary decree, if he likes to appeal at all with 
regard to the matters dealt with in the preliminary decree, it is really a great 
hardship upon the litigants, to be obliged to pay ad valorem court fee twice over, 
the point requires careful^consideration as there has, up to this time, been no 
ruling under the new Code upon this question. 

“ Even if the valuation put upon the appeal be wrong or m contravention of 
the Suits Valuation Act, that cannot affect the question of court fee. 

“ No change has, of course, been mtroduced m the Court Fees Act so far as the 
present question is conoerned, probably because it was quite unnecessary inas- 
much as article 17 of that Act is wide enough to provide for cases not expressly 
dealt with any other portion of the Act. The whole question is by no means 
quite free from difficulty; and it would be a great advantage to have the matter 
authoritatively set at rest.” 

The texing Officer referred the case to the taxing Judge with 
the following report ^ 

“ This is a suit for dissolution of partnership which for purposes of court 
fees is treated as a suit for accounts and dealt with under section 7 iv (f) of the 
Court Fees Act. 

“ The facts bearing on the point for decision are simple. The plaintiff sued 
the present appellants, amongst others, for dissolution of partnership. The court 
of first instance passed a preliminary decree, declaring the present appellants to 
be liable for 6/16lh of the profits of. the partnership. They come in appeal 
against this decree alleging that they have no interest m the partnership at all 
and asking this Court to set aside, as far as they are concerned, the preliminary 
decree of the court of first instance. The question is whether their appeal should 
be stamped ad valorem or should bear the fixed fee of Ks. 10. 

“ Under the provisions of the new Code of Civil Procedure (section 97 and 
order, 20, rule 5) it is necessary to take a separate appeal against a preliminary 
d^or^e such as this. If this is not done, objection cannot be subsequently taken 
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to it. Before the enaotment of the new Code rulings on this point differed, but 
there can be no doubt that a party could, if he wished, appeal separately against 
a preliminary decree. 

“ All this is only relevant to the point at issue m so far es it relates to the 
question whether the alteration in the law has m any way affected the method 
m which the court fee payable on an appeal against a preliminary decree should 
he completed. The office contends that it has not. In so far as it appears to me 
that alteration in the law has merely cleared up a doubtful point as to the 
necessity for filing a separate appeal against a preliminary decree, I think the 
contention of the office is correct. 

“ The practice in this Court under the old law was that when an appeal 
against a preliminary decree was separately filed, it, as well as the appeal against 
the final decree was stamped ad valorem From the ruling m Ladubhai Frem - 
chand v. Revichand Venicltand(l), th.s would appear to have alsq been the custom 
in Bombay. It is also noteworthy that from the wording of the judgement m that 
case, there appears to have been no question but that the appeal if treated as an 
appeal against a decree, would have to be stamped ad valorem . The learned 
council for the appellants in the present case contends that the appeal is govern- 
ed by schedule II, article 17 (m) of the Court Fees Act, he also suggests that it 
would be unfair to require a suitor to pay ad valoram fees both in his prelimi- 
nary as well as in his final appeal. The reply to the latter part of his argument 
seems to me to be that this has always been the practice, and that as far as the 
method of computing the court fee is concerned, the law has not been altered. 
Jhe first point of his argument, however, brings forward what to my mind is the 
real crux m the case, and that is, does or does not the decree asked for, which Is 
admittedly a declaratory decree, involve consequential relief ? In my judgement 
this question should be answered m the affirmative. Most important consequen- 
tial relief will accrue to the appellants m event of success. They will, in that 
case, be relieved of the responsibility for accounting for any share of the profits of 
the partnership business. 

“ The learned counsel has also referred to schedule II, article 17 (vi) of the 
Court Fees Act. This I do not think can apply, as the subject-matter in this 
appeal is essentially capable of valuation. 

As the whole question is not free from difficulty, I refer it for your 
decision.” 

TudbaIaL, J. — The question which has been referred to me for 
decision by the Taxing Officer is whether this appeal be stamped 
with an ad valorem fee or should bear a fixed fee of Es. 10. The 
suit out of which this appeal has arisen is a suit for dissolution of 
partnership and for taking of accounts. For the purposes of 
court fees this suit falls under section 7, clause iv (f) of the 
Court Fees Act, and an ad valorem fee is to be paid according to 
the amount at which the relief is valued in the plaint. The court 

(1) (1881) I* L« R., 6 Bom., 143, 
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of first instance has passed a preliminary decree. The appellants 
. were impleaded as defendants, and the court held that their 
share in the partnership amounted to 6/16. Their case is that 
they have no interest whatsoever in the partnership. It is argued 
on their behalf that all that they seek in this appeal is a declara- 
tion that they have no interest whatever in this partnership, and 
that the appeal therefore comes under article 17, clause iii or 
clause vi of schedule II of the Court Fees Act. The Taxing 
Officer, however, is of opinion that the appeal should bear an 
ad valorem fee according to the amount at which the relief sought 
is valued ia the memorandum of appeal. It has been the practice 
of the Court in the past to take ad valorem fees in the cases of 
appeals from preliminary decrees in suits of the nature of the 
present one. The fact that it is now compulsory on the appel- 
lants to appeal against the preliminary decree passed in such 
a suit does not affect the matter of court fees in any way. Sec- 
tion 7 of the Court Fees Act distinctly lays down that the amount 
of fee payable shall be computed in suits for accounts according to 
the amount at which the relief sought is valued in the plaint or 
memorandum of appeal. The language of this section seems <to 
me quite plain. Whether the appeal be one from a preliminary 
decree or a final decree, it seems to me impossible to hold other- 
wise than that an ad valorem fee must be paid according to the 
amount at which the relief sought is valued in the memorandum 
of appeal. In the present case the appellants have valued their 
relief at Rs. 21,698-13. They must, therefore, pay an ad 
valorem fee on the above amount, or if the memorandum of 
appeal is amended, on the amount entered according to such 
amendment. 


Reference answered accordingly . 
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Before Mr, Justice Richards and Mr, Justice ludball, 
MUHAMMAD NASAR-ULLAH KHAN (Opposite pasty} v, MUHAMMAD 
ISHAQ KHAN (Applicaijt).* 

Act (Local) Bo, III of 1901 (United Provinces Land Revenue JctJ $ sections 
111, 112 — Partition-"* Lands held under a private partition claimed^ bp 
non-applicant — No question of proprietary title— Appeal, 

Wlien in a suit for partition of revenue paying lands one of the non-appli- 
cants alleged that under a private partition he was in possession of certain lands 
and claimed those lands for himself, and the Collector in appeal ordered those 
lands to be given to him ; Reid that no question of proprietary title was raised 
and no appeal lay to the District Judge against the order of the Collector. Tutsi 
Rai v. Gate Ram (1) followed. Muhammad Jan v. Sadanand Pande (2) distin- 
guished. 

This was an appeal arising out of an application for partition 
of revenue-paying lands made by one Muhammad Ishaq Khan. 
One of the non-applicants, Muhammad Nasar-ullah Khan, raised 
objections to the effect that there had already been a private 
partition of the property in question, and that he was entitled to 
remain in possession of the property* which had been thereby 
awarded to him, but did not deny that the property was 
originally the joint property of the parties. These objections were 
disallowed by the first court (Assistant Collector). Nasar-ullah 
Khan appealed to the Collector of the district who sustained 
his objections and modified the order of the Assistant Collector, 
directing that “ the lots of the private partition be regarded as 
the severalty of their owners.** From this order the applicant 
appealed to the District Judge, who entertained the appeal and 
reversed the Collector’s order. Nasar-ullah Khan appealed to 
the High Court upon the main ground that no question of 
proprietary title was raised in the eas^ and therefore no appeal 
lay to the District Judge. 

Mr. IF. R* Port&r (with him Maulvi Ghulam Mujtaba ), for 
the appellant. * 

Maulvi Muhammad lahaq (with him Mr. B, E . O’Conor ), for 
the respondent. 

* Second Appeal No. 219 of 1909, from a decree of H. J. Bell, District Judge 
of Aligarh, dated the 23rd of January, 1909, reversing a decree of G. C. W. 
Ingram, Collector of Aligarh, dated the 18th of March, 1907.^ 

(1) Weekly Notes, 1904, p. 225. (2) (1906) I. L. R., 28 All., 394. 
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Richards and Tudball, JJ — The facts oat of which this 
appeal has arisen are shortly as follows : — Muhammad Ishaq Khan 
‘made an application in the Revenue Court for partition. Objec- 
tions were filed by the appellant here, Muhammad Nasar-ullah 
Khan. The purport of these objections was that there had already 
been a private partition between the parties of a great portion of 
the property, and he contended that this private partition should 
be paid regard to and that the lands which had been allotted to 
him by this private partition should be maintained in his posses- 
sion. These objections were disallowed by the Assistant Collec- 
tor in charge of the partition by an ordef of the 15th December, 
1906. There was an appeal to the Collector who made an order 
on the 18th March, 1907. In this order he points out that he has 
gone carefully into the whole matter. He says that there was a 
private partition, and that he could find no trace of the said 
private partition being merely of a temporary nature. He then 
proceeds to say : — “ I come to the same conclusion as Babu Mahesh 
Prasad, and "accepting the appeal direct that the lots of the 
private partition regarded in this case as the severalty of their 
owners.” We may mention that it was quite immaterial whether 
the arrangement between the parties was temporary or permanent. 
In making the partition of property it is the duty of a Revenue 
Court, as far as possible, to allot lands held in severalty to the 
persons so holding them ; and of course it follows that any defici- 
ency should be made good out of the common land {vide sections 
117 and 125 of the Land Revenue Act III of 1901). From the 
order of the Collector an appeal was preferred to the District 
Judge who revei sed the order of the Collector. The present 
appeal is taken on the ground that no appeal lay to the District 
Judge. In our opinion this plea is well founded. The case of 
Tulsi Rai v. Gate Ram Rai (1) is directly in point. The case 
of Muhammad Jan v. Sadanand Pande (2) relied on by the 
learned District Judge is quite distinguishable. There oue of the 
parties expressly made claim to proprietary title based on 
adverse possession. We may mention that one of the learned 
Judges who decided the case of Tulsi Rai v. Gate Ram Rai was 
also a party to the case of Muhammad Jan v. Sadanand Pande 
(1) Weekly Notes, 1904, p. 225. (2) (1906) I. L. R., 28 Alfc, 394, 
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and do dissent is expressed to the first mentioned ruling. In iffiQ 
the present case in our opinion there was no question what- 
ever of proprietary tMe raised between the parties. The onlv 
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question raised was the question of the effect and nature of the 
private arrangement which had been come to between the 
parties ; and which, in truth and in fact related only to the mode 
of partition. This was a matter entirely for the Revenue Cdnrt. 

We allow the appeal and set aside the decree of the learned 
District Judge. The appellant will have his costs in all courts. 

Appeal decreed. 


Before Mr. Justice 'Richards and Mr. Justice Tudball, 1910 

PAHMANAKD ahd asotheb (Pr.inmrs's) «. JAGAT NABAIN (Defusdaht).* 

Civil Procedure Code ('1882 J, sections 215 A and 216 —Principal and agent - 
Suit for rendition of accounts and payment of sum found due to principal— 

Msfeme that per contra money was dus to agent — Court competent to grant 
a decree to agent. 

In a suit brought by the principals against an agent for rendition of aooounts 
the agent expressed himself ready and willing to ’render accounts, but alleged 
that on such accounts being taken money would be found to be due to bim ; he 
did not, however, specifically j pray for a decree for the sum alleged to be due to 
him. The Court granted a decree to the agent upon the finding that money was 
in fact due to him. Meld that the decree Was Justified with reference to the 
provisions of sections 215A and 216 of the Code of Civil Procedure, 1882. 

The facts of this case were as follows : — * 

The plaintiffs brought the suit against their agent for rendi- 
tion of accounts and for recovery of such amount as mijsjht be 
found to be due by him. The defendant, in his written state- 
ment, admitted the agency, signified his willingness to render 
accounts, and stated that on the accounts being taken it would be 
found that a sum of Ks. 2,056 was due io him from the plaintiffs. 

He did not, however, specifically prayjor a decree for that or any 
other amount. The Subordinate Judge found that nothing was 
due to the plaintiffs, but that Es. 487 were due to the defendant, 
and dismissed the suit The plaintiffs appealed, and the defen- 
dant also filed cross-objections under section 561, Civil Prdcedtfre 
Code, in which he stated " that the lower court should have pasfiiM 

* Second Appeal No. 179 of 1909, from a decree of Louis Stuart, District 
Judge of Meerut, dated the 21st of December, 1908, confirming a decree offSoti 
J&gbubans Lai, Subordinate Judge of Meerut, dated the 24th of September, 1908. 


526 


THE INDIAN LAW REPORTS, fVOL. XXXII, 


1910 


Habmanand 

V, 

Jag at 
ITaeain. ' 


in favour of the defendant a decree for the amount which was 
found due to him after settlement of account.” He did not, how- 
ever, p&y the court fees on the amount claimed. The District Judge 
dismissed the plaintiff’s appeal, and finding that the sum of 
Rs. 1,887 was due to the defendant, gave him a decree for that 
amount conditional on his paying the requisite Jcourt fees in 
respect of both courts. This condition was fulfilled. The 
plaintiffs thereupon appealed to the High Court against the decree 
passed in defendant’s favour. 

The Hon’ble Pandit Sundar Lai (with him The Hon’ble 
Pandit Moti Lai Nehru) for the appellants, contended that the 
court should not have passed a decree in the defendant’s favour as 
the defendant had not prayed for a decree or claimed a set-off. 
The question was whether the court could rightly grant the 
defendant a decree when he had not claimed a set-off under the 
provisions of section 111, Civil Pi ocedure Code (1882 ^ or paid 
the requisite court fee with the written statement. He cited Nan 
Karay Phaw v. Ko Htaw Ah (1). The issue framed was, “ what 
sum, if any, is due t) the plaintiff?” That was the only question 
to be decided, and the court should not have gone beyond it 
to find what sum was due to the defendant and to pass a decree 
for the sum. 

Dr. Tej Bahadur Sapru (with him Babu Durga Char an 
Banerji, for the respondent, was not called upon. 

Richards and Tudball, JJ. — This appeal arises out of a 
suit in which the plaintiffs claimed that an account should be 
taken between them and the defendant as their agent and a decree 
might be granted for the amount that should be found due on 
the. taking of accounts. The defendant never denied his agency. 
He said he was always ready and willing to render an account, 
and in paragraphs 19 and 20 of the written statement, he alleged 
that there was money due, by the plaintiffs to him which he had 
demanded. The accounts have been taken, and on the taking of 
accounts the court has found that no money was due to the plain- 
tiffs by the defendant, but that there is a sum due by the plaintiffs 
to the-defendant. A decree has been given in favour of the de- 
fendant for the amount so found due. The only point argued in 
(1) (1886) I. L. R„ 13 Calo., 124. 
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the present appeal is that the defendant not having claimed a set- 
off against the plaintiff’s claim, no decree could be passed in his 
favour for any money due to him from the plaintiff on thl 1 taking 
of accounts. In our opinion this plea is not well founded. It is 
true that the plaintiffs in their plaint claimed that a dee'ee might 
be granted for whatever might be found due on the taking of 
accounts; nevertheless the plaintiffs’ suit wa3 in truth and in fact 
a suit for accounts against an agent. In our opinion such a suit 
necessarily involves an undertaking by the plaintiff to pay to 
the defendant any sum that may be found due to the defendant 
by him on the taking of accounts, and it is unnecessary that the 
defendant should plead a set-off or counter claim. We think that 
the^deeree of the court below was quite justified by the provisions 
of sections 215 A. and 216 of Act XIV of 188 2, which was in force 
at the time of making the decree. In the written statement the 
defendant expressly stated that on taking of accounts a certain 
sum would be found due to him. The appellants rely on the ruling 
in the case of Nan Karay Phaw v. Ko Htavj Ah (1). In our 
opinion this ruling does not apply. There the defendant denied 
the partnership and had made an independent claim against the 
plaintiff. We dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley > Knight , Chief Justice > and Mr. Justice Banerji . 

CHUHNU DATT VYAS (Defendant) ©, BABIJ NAXDAN (Plaintiff).* 
Civil Procedure Code {19Q8J, section 9 — Suit for declaration and injunction — 
Right to perform Ram Lila, such performance not being connected with 
any shrine or temple and being supported by purely voluntary contri- 
butions — Suit not maintainable — Jurisdiction. 

The plaintiff, a minor, sued for a declaration that he had the right to 
perform certain religious pageants in Benare3 and to receive subscriptions in 
connection therewith, and claimed an injunction to restrain the defendant from 
interfering with that right. It was found that these pageants had been per- 
formed fox many years past by the plaintiff's father, grandfather and great 
grand-father with the aid of voluntary subscriptions from the Hindu community. 
But the pageants were not conneoted with any particular temple, shrine or sacred 
spot, nor did the plaintiff or his ancestors hold any office by virtue of which they 
were under any" obligation to perform such pageants. 3?he performance thereof 

* Appeal Ho. 101 of 1909, under section 10 of the Letters Patent. 

(1) (1886) I* D. R., 13 Calc., 124. 
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was in fact wholly voluntary. Set cl that the plaintiffs suit would not he. 
Tholappala Charluv* Venkata Charlu (1), Srinivasa V. Tiruvenyada (2), and 
. Kur LaW v. Jeoralchan Lall (3), referred to. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of Sir George Knox, acting Chief Justice. 

The facts of the case are fully stated in the judgement under 
appeal, which was as follows : — 

“ This second appeal arises out of a suit instituted by one Mahant Babu 
Nandan Misr under the guardianship of Tamna Prasad. The defendant to the 
suit is one Chunnu Datt Tewari described as a priest, resident of Benares. The 
relief asked for m the plaint is that : — 

(1) It may be declared that the plaintiff has a right to perform the Chittra- 
koot Earn Lila, Narsmgh Lila, Bawan Dvadashi and Holi, to receive the 
offerings on such occasions, to realize subscriptions m respect of them, and for 
a perpetual injunction restraining the defendant from interfering m any w«y 
with the plaintiff’s right to perform these pageants and from leceivmg sub- 
scriptions and offerings and taking any income from the said pageants. 

(2) There was a further prayer for the recovery of Es. 20, which, it was 
alleged, the defendant bad without any right received from certain persons m 
connection with the pageant. 

u In the plaint it was alleged that the plaintiff with his ancestors had 
always arranged and performed these pageants , that the money realized from 
subscriptions and offerings was m the first instance used towards meeting 
expenses, and the balance, if any, was the perquisite of the plaintiff and his 
ancestors , that m the aforesaid pageants, recitations are given of the Eamayan, 
those have always been under the supervision of the plaintiff and of his ances- 
tors , that one Dma Nath used tcracfc as Vyas or reader at these recitations and 
used to receive the subscriptions and offerings made at them , that Dma Nath 
suffered from ill health and used to take help occasionally from the defendant , 
that the defendant taking advantage has begun to interfere m the pageants to 
act contrary to the wishes of persons who come to see them and has been 
setting up a claim to be the proprietor of the Chittrakoot Earn Lila, that he in 
a similar manner interferes with the Narsmgh Lila, Bawan Dvadashi and the 
Holi— all of which pageants have been for centuries exclusively managed by the 
plaintiff and his ancestors. 

“ In defence it is urged that the pageants are performed on behalf and by the 
aid of all the Hindu community. It is denied that Dma Nath Vyas was a reader 
with power of passing on and devismg the duties of Vyas to his descendants. 

“ The defendant denies interference with the realization of subscriptions. It 
is also added that the claim is not cognizable by a Civil Court, and if cognizable, 
is barred for want of sanction under section 539. 

“ The defendant further alleges that he was appointed Vyas of the pageant 
"during the time of Mahant Eamji Das with the consent and permission of the 

(1) (1895) I. L, R„ 19 Mad., 62. (2) (188S) I. L R„ 11 Mad.. 450. 

(3)(1862>S.D.A.;N-W. P.,314, 
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entire Hindu community some 25 years ago ; that ho has been performing the 
duties of the office, receiving fees for the same and managing the same, 

“ The court of first instance held that the suit was cogn zable ; tha|sanctlon t 
for its institution under section 530 of the Code of Civil Procedure was not* 
required ; that the defendant is only a Vya s and nothing more ; that he has no 
right of management, and that his acting as Vyas has been with the implied 
consent of Murli Dhar Mahant and Dina Nath Vyas. It accordingly decreed the 
plaintiff's claim, 

“ la appeal the District Judge confirmed the view taken by the Munsif that 
the defendant acted merely as a subordinate official under the plaintiff and 
cannot question the plain tiff's right to manage the pageant, He held that the 
plaintiff's right to act as Mahant of the Lila should be recognized and the de- 
fendant prohibited from interfering with it in any way. The defendant was 
specially prohibited from receiving any subscription, or offemigs at the Ram 
Lila, and from interfering in its management except under the order and with 
the consent of the plaintiff. He was, however, to remain Vyas of the Chittra- 
koot Ram Lila pageants receiving such perquisites as he had hitherto been 
receiving. 

M The plaintiff comes here in second appeal andi contends that as he has 
been found by the court below to be Mahant of the Ram Lila, the defendant 
should not be held entitled to continue as Vyas of the same, 

“ The defendant is not a fit and proper person to continue as Vyas and is 
liable to dismissal or removal at any time. The defendant filed objections under 
section 561, contending that he is entitled to exercise all the rights of the Ram 
Lila, including riding on the niman (this is the technical name of the chariot 
of the gods, at times their throne and at others their chariot), and the plaintiff 
should not have been held proprietor of the Ram Lila. 

“ On an order of this court, it has also been found by the court below, that 
no portion of the recitation of the Ramayan which is done under the direction 
of the Vyas takes place at any temple or shrine. Roth sides agree that this is 
a correct finding. The District Judge has also found that the subscriptions and 
offerings taken in connection with the pageant are not taken in connection with 
any temple or shrine. _The plea as to jurisdiction was hotly urged. No case 
exactly on all fours was put before me as a precedent, 

“ Section 11 of Act XIY of 1882 lays down that the court shall have juris- 
diction to try all suits of a civil nature unless the suits be such that the cog- 
nisance of them by a Civil Court is barred by any enactment for the time being 
in force. It is not suggested that any enactment stand in a bar. The argument 
is that fbe subject-matter of the suit is not one for which any action of a civil 
nature will he. 

“ In this connection the explanation attached to section 11 is of importance. 
That explanation nuclear words says, that the right to property or to an office 
is expressly understood by the law in force in India as a suit' of a mil nature. 
On behalf of the respondent the answer to this that the pageant, although 
religious’ services are performed in connection with it, in substance does not 
differ from ajtfocesaion organised and conducted^ volunteers, The subscriptions 
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towards its maintenance and conduct are voluntary subscriptions. No 
person is under any compulsion of any kind to subscribe, and it is perfectly 
within tbe power of any individual to organise and carry out a similar pageant 
or procession. In support of this contention the respondent puts forward the 

case of Batsati v. Chamru (1)* Di that case the plaintihs sued for a decla- 
ration that they weie the Chaudhris of certain bazars, that the defendants were 
not the Chaudhris of the said bazars and not entitled to take Chaudhris’ dues. 
In that case, as m the present, the plaintiffs asked for an injunction restraining 
tbe defendant from offering obstruction to the plaintiffs taking their ( dues and 
realizing dues themselves. In that case, as m the present, the fees paid to the 
Chaudhris were voluntary payments, and it was held that the plaintiffs had no 
right which could be enforced by a suit in the Civil Court. E or these reasons 
and on the same principle it is urged that the present suit should stand 
dismissed. 

“ I was also referred to the case of Beharee Ball v. Baboo (2). This case 
adopted the law laid down m Hur Ball v. JeoraJchan Ball (3). The principle 
laid down as to whether a suit of this nature was or was not cognizable, was 
based antirely on the nature of the offerings sued for. * The distinction between 
offerings on festive or other occasions and of offerings at shrines and temples 
should/ the judges observe, * be caiefully looked to m cases of this kind. The 
successive decisions of this, and the Presidency Courts, carefully observe the 
distinction referred to, ruling that for the former description of cases, a suit m 
Civil Court will not he, while for the latter it will.’ 

“ The offerings made to a family priest by his employers according to the 
learned judges should not be subject-matter for a suit cognizable by the Civil 
Courts, but a suit for the right to offerings colleeted at a shrme or temple from 
worshippers or pilgrims, would he a suit cognizable by tbe Civil Court. 

“ It was in consequence of this argument that I referred to the court below 
the issues upon which findings have now been relumed. If no other point arose 
for consideration m this case, I should find it difficult to distinguish the present 
case from those already quoted. But it seems to me that we have m this suit to 
remember that while the plaintiff is on the one hand suing for a declaration that 
he has a right to perform and to conduct these pageants and to receive the offer- 
ings thereof, he is also asking for an injunction restrain mg the defendant from in- 
terfering m any way with his rights m the conduct of these pageants. The smt 
is not one for a declaration that he is entitled to recover fees or subscriptions 
from persons whether they are willing or unwilling to pay such fees and 
subscriptions. 

£ This was the mam point m the case of Barsati v Ohamru (1), and m the 
other rulings already cited. Now, as I understand the plaintiff, his suit is on the 
one hand a suit by one who claims to he the holder of a dignity for the enjoy- 
ment of the rights and privileges attached to that dignity, together incidentally 
with the offerings made by willing persons to him as the person who hold that 
office of dignity, 

(1) (1907) I. L. R, 29 All , 683. (2) (1867) N^W. P., H. Q. Rep., 80. 

(3) (1862) S, D A , N-W. P., 314. 
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u On the other hand it is an ordinary suit brought by a master for an injunc- 
tion restraining his servant from interfering with the master and continuing to 
act as he acted before with the permission and donsent of such master. 

“ Now I am not at all satisfied that the test to be applied *to a case of this 
kind is, if I may so term it, the * topical ’ test. India is a country where open 
air pageants have been recognized and organized for centuries past and are still 
organized and recognized without any limitation to a particular shrine or temple. 
Year by year m all Hindu cities of any importance the Ram Lila is organized 
and conducted not as an appanage of any particular temple. 

“ The Munsif who tried the case in the first instance was a Hindu gentleman 
dealing with matters of which he must have considerable knowledge as a Hindu. 
The learned Judge who tried the case in first appeal was also a Hindu gentleman 
whose reputation for knowledge in these questions is a matter of public 
notoriety. 

** Both these courts held that these pageants, which apparently all form 
various parts of the Ghittrakoot Ram Lila, are celebrated from public sub- 
scriptions ; that the Ghittrakoot Ram Lila belongs to the Mahant who has been 
the plaintiff's great grandfather Brindaban, his grandfather Ramji, his father 
Muli, and now to him the plaintiff. The will, dated 19th August, 1S93, shows 
that the testator was the Mahant of the Ram Lila and that it was to continue 
as it had continued m his time. The evidence also shows that the Mahant is in 
oharge of the dresses and other property of the Lila and collects subscriptions 
and defrays the expenses, taking the profits and losses. The public of Benares 
who subscribe to the fair say they are not its owners: The office has continued 
from father to son and the show is said by some of the fitnesses to be as old as 
the time of one Megha Bhagat who flourished m Sambat 1600 or there about. 
It is not known who was the Mahant before Brindaban. But from him down- 
wards to the plaintiff the evidence is very unanimous. The Mahantship is thus 
an office with certain duties attached to it. It has also certain rights attached to 
it and is not a mere dignity. 

‘ It seems to me thaj some help can be gained from the principles laid down 
by their Lordships of the Privy Council in the case Sri Sunkur Bharti Stoami 
v. Sidha Lin gay ah Char anti (1). Here the right claimed by a Mahant was a 
right to be carried crossways m a palki m the heart of a religious procession. In 
dealing with the issue raised m this case their Lordships observe as follows ; — f ’The 
usurper of a dignity is guilty of a wrong which is, to a certain degree prejudicial 
to every one who has a just title to the dignity ; and the manner in which such a 
wrong is Jo be redressed must depend upon the municipal laws of each particular 
country. There may be no remedy, except by application to the executive Gov- 
ernment, to punish the usurpation, or there may be a remedy to every one whose 
dignity is lowered by the usurpation in a right of action against the usurper. 
Even m this country it would appear that in ancient times, when armorial 
bearings were assumed without authority, the family who had a right to beat 
them might sue m the court of the Earl Marshal and might obtain an inhibition. 
The right of adam palki is of quite as substantial a nature, and the Western 
nations who attach so much importance to titles, orders and decorations, have no 
(1) (1848) 3 Moo., I.A., 198 (217), 
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pretence for treating -with, levity tlie marks of distinction conferred by the 
sovereign authority and highly valued m the East, such as the right to wear a 
, particular button, to use a fan made from a cow’s tail or to be earned crossways 
m a palanquin ’ 

“ It is true that in the present case the appellant does not allege that the 
dignity lests upon any grant made by a sovereign power and therein his case 
differs from the precedent just cited , but the observations quoted have this value 
that they set out the principle upon which such actions fall or do not fall within 
the cognizance of the Civil Courts. The words contained m scoiion 11 of the 
Code of Civil Procedure, 1882, appear to me ample enough to include the present 
suit. 

“ There is nothing to limit the word ‘ office ’ contained in the explanation to 
section 11 to an office established only by the Crown or by Statute. Many a 
Mahant holds the office of Mahant not by virtue of a specific grant conferred upon 
him by the ruling power, hut owing to his election or elevation to that dignity by 
the votes of others or by virtue of some long subsisting custom. Here it has 
been found that the right to conduct the Chittrakoot Ram Lila has, by the 
Hindu public of Benares, been reposed m the hands of the plaintiff and his prede- 
cessors for some generations back. It may he that the Hindu public who repose 
this trust in this particular line of succession may have the power of diverting it, 
but for the present the plaintiff holds tho office and his suit is a suit m which 
the right to that office is contested. 

( In Dm a Nath Chuclcrlutty v. Praiap Chandra Goswami (1) a suit for 
the declarat on and enforcement of an hoi edit ary right to officiate as pnevt at the 
worship performed by votaries at tbc foot of a certain tree, and also to have a 
shaie m the offerings made to the deity, was held to he clearly maintainable The 
right asked m that caso was not said to be based upon any grant derived from the 
sovereign power, 

" On the other hand the Bombay High Court m Nfarain Vithe Parah v. 
Kruhnaji Sadashiv (2) held that a suit claiming the right to he the first to 
worship the deity on oerfcam occasions and to receive gifts of rice, cocoanut, &c., 
being a suit for mere dignities and unaccompanied with emoluments was not 
cognizable by a Civil Court. 

“In tho opinion of the learned Judges who decided tho latter case, the 
trifling gifts were merely symbols of recognition and marks of lespect and could 
not he regarded as emoluments. 

n 

“ I do not think that m the presont case it oan he said that the subscriptions 
voluntary though they are, are meio symbols of recognition and marks of respect. 
They are apparently of a more substantial nature than that The plaint which 
sets out only those subscriptions which tho defendant is said to have taken, puts* 
those subscriptions at Rs. 20. The amount was not challenged m the defence. 
All that was challenged was the plaintiff’s right to recover it fiom the defendant. 

It may safely then be held that the offerings which go on the occasion of the 
Chittrakoot Ram Lila to the plaintiff are of more value than Rs. 20 and are 
substantial, and although they are not connected with any'particular shrine* tree 

(1) (1899) I. L. R. 27 Calc., 30. (2) (1885) I. L. R„ 10 Bom.^233. 
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or temple, they make the present case a suit in 'which the right not only to a 
dignity hut to an office with perquisites and emoluments, is contested. 

“ I hold, therefore, that this part of the plaintiff’s suit is clearly cognizable 
by the Civil Court. 

“ As regards the second portion of the suit, it has been found by the lower 
appellate conrt that the defendant holds office by the consent and appointment 
of the plaintiff. The learned Judge describes the defendant as a subordinate 
official under the plaintiff. 

“It is difficult to understand how after that finding the learned Judge held 
that the defendant should not he obstructed in acting as Vyat of the show so 
long as he conducts himself properly. 

“ The plaint.fi’ s allegation in the plamt concerning this part of the case is 
that the defendant, who was engaged to help, has begun to interfere m every 
part of the Bam Lila, to act against the wishes of respectable persons of Benares, 
has been acting against the right of the plaintiff and his ancestors, to tell 
people privately that he is he proprietor of the Earn Lila, &c., and has 
misappropriated offerings made at the Chiitrakoot and Bam Lila pageants. A 31 
this was denied by, the defendant. The lower appellate Court in a somewhat 
confused finding holds tha tithe defendant has, while acting as Vya$, forced himself 
into public notice, has not been using his power well and has been lording it 
over the officials and other people connected with the Bam Lila. Upon this 
finding I consider the plaintifi is entitled to ask that the defendant he perpe- 
tually enjoined from the assertion of rights and commission of acts contrary to 
the right of the plaintifi. 

What has to be considered is whether, on the whole, the conduct of the 
respondent has been such as to amount to a breach of confidence. The acts com- 
plained of are not simple isolated acts ; they are many and repeated. 

I{ This being so, I decree the appeal, set aside the decree of the court below 
and restore that of the court of first instance. The appellant will get the costs 
of this appeal. The objection is dismissed with costs.* * 

The defendant thereupon appealed under section. 10 of the 
Letters Patent. 

Dr. Sati8h Chandra Barter ji, for the appellant: — 

The suit was not a suit of a civil nature within the meaning 
of section 9 of the Civil Procedure Code. The case of Sri Sunkur 
Bhmti Swami v. Sidha Lingayah Charanti , (I) on which the 
plaintiff relied did not decide the point under consideration, 
No right to property or office was involved in the present suit, 
as the payments were purely voluntary. The public at Benares 
could not be compelled either to subscribe or to entrust the 
management of the show to the plaintifi. It was open to any- 
body to organize a similar pageant and the plaintifi could not 
get an injunction* 
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He relied on Madhusudan Parvcit v. Shri Shankaracharya 
Swami (1), Barsati v. Ghamru (2), Hur Lall v. Jeorahhan 
'Lall(o), Tholappala Gharlu v. Venhata Gharlu (4), Sabbzraya 
Mudahar v. Vedantachariar (5), Narayan Vithe Par ah v. 
Krishnaji Sadashiv (6) and Lolce Nath Misra , v. Dasarathi 
Tew an (7). 

The ruling in Lino Nath Ghucherbutty v. Pratccp Chandra 
Goswami (8) relied on by the Hon’ble single Judge was nob ap- 
plicable inasmuch as bhe suit there related to a shrine. Theie was 
a distinction to be made between peisonal and local offices: 
Woodroffe and Ameer All, Civil Procedure , 85. 

Dr. Tej Bahadur Sapru, (with him Munshi Gokui Prasad ), 
tor the respondents : — 

The question was whether the suit was of a civil nature with- 
in the meaning of section 9 of the Civil Procedure Code. The 
suit related to an office and the emoluments of that office. The 
plaintiff held the office of the manager of the pageant, and his 
ancestors held that office before him. He had a legal right vested 
in him. It was not merely a question of voluntary payments. 
The very fact of there being emoluments brought it within section 
9. 

The plaintiff did not object to the defendant holding an 
independent pageant of his own. Ram Lila was a religious pro- 
cession. Persons who went there made offerings to persons 
representing the original historical personages. But for the 
offerings the procession would not take place. The position 
of the Mahaut was that of an officer. An office did not 
mean an office created by the Crown or by Statute or by some 
constituted authority. Any section of the public could create 
an office. Only two thmgs r have to be proved under section 
9, viz., that there is (i) a right to property, or (n) a right 
to an pffioe. The present suit did come under the second 
head. Office 99 is a very comprehensive term, see Webster’s 
Dictionary. The public could restrain him from doing anything 
inconsistent with the duties of his office. 

(1) (1908) I. L. R., 33 Bom., 278. (5) (1895) I. L. R., 28 Mad., 23. 

(2) (1907) I. L. R., 29 AU„ 683. (6) (1885) I. R. L., 10 Bom., 233. 

(3) (1862) S. D. A., N-W. P , 314. (7) (1905) I. L R., 32 Calo., 1072. 

(4) (1895) I. L. R., 19 Mad., 62. (8) (1899) I. L. R., 27 Gala, 3Q. 
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He cited Sri Sunknr Bharti Swami v. Sidha Lingayxh 
Gharanti (1), Rrishnama v. Rrishnasami (2), iTaZi Kanta 
Surma v. Gouri Prosad Surma Bar dear i (3), Mamat Ram 
Bayan v. Itejm Item Swa- Bhakat (4) and Sayad Hashim 
Saheb v. Sayad Ahmed Saheb (5). 

Dr. Satish Chandra Banerji, in reply. 

The alleged right of the plaintiff was not to an * office ? within 
the meaning of section 9 of the Civil Procedure Code. There 
could be no such office unless there were some duties imposed on 
the plaintiff. The public at Benares had no right to compel the 
plaintiff to perform the Lila. In the case in I. L. R, 17 Calc., 
the offerings had to be made out of temple funds. The effect of a 
decree in favour of the plaintiff would be to give him an ex- 
clusive right. It could not avail against the community at large 
at Benares. The people at Benares had no corresponding right 
against the plaintiff and he was under no obligation to organize 
the pageant every year. 

Stanley, C. J., and Banerji, J. : — In the suit out of which 
this appeal has arisen, the plaintiff respondent, Babu Nandan, 
seeks a declaration that he has a right to perform at Benares a 
religious pageant (Ram Lila), styled Chiitrakoot , Narsingh Lila, 
Bawan Dvadashi and Soli, which are performed every year 
from Kuar Badi 9th to Ruar Sudi 15th, and to receive the 
offerings given on the occasion and to realize subscriptions, and 
for an injunction to restrain the defendant from interfering in 
any way with the plaintiff's right to perform these ceremonies 
and from receiving subscriptions and offerings, or from taking 
any income which might accrue from the said pageants. 

The defendant in his written statement, amongst other pleas, 
denied the right of plaintiff to perform the Lila, alleging that it 
was performed on behalf of and by the aid of all the Hindu com- 
munity. He denied that the pageants in question were exclu- 
sively performed by the plaintiff, and he further pleaded that tfee 
claim was not cognizable by a Civil Court. He also asserted that 1 
he was appointed Vyds of the Lila 25 years ago and has been 
performing the duties of that office ever since and been in receiffc 
of the fees for the puja. He further alleged that he, undef 


(1) (1843) Moo. I. A., 198. 


i LL. R./17 CaIo„9GS, 


( 2 ) ( 1879) I. L. R„ 2 Mad., 62 . (4) (1887) {* Jj. Un 15 Qal%, 159, 

v 4 v (5) (1888) I. Jm R., IS Bom, 4m * 
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direction of the officers of the district, managed the Ram Lila , 
and that the plaintiff has no right, to interfere with him in that 
office. 

The court of first instance granted the plaintiff a perpetual 
injunction as claimed and dismissed the rest of the plaintiff’s 
claim. 

On appeal the District Judge modified the decree of the court 
below, giving an injunction to the plaintiff, prohibiting the defen- 
dant from receiving, collecting or uung any subscription or 
offering at the j Ram Lila and from interfering in its management 
except under the order and with the consent of the plaintiff, but 
declaring that the defendant should remain the Vyas of the Lila , 
receiving the perquisites he had hitherto been receiving as 
such. 

From this decree a second appeal was preferred. The learned 
Judge who heard it before deciding the appeal referred two issues 
to the lower appellate court for determination, namely — 

(1) Whether any portion of the recitation of the Ramayan , 
which is done under the direction of the Vyas , takes place m any 
temple or any shrine ? 

(2) Whethor the subscriptions and offerings said to be taken 
m connection with the Ram Lila m question are taken at or in 
connection -with any temple or shrine ; and, if so, what temple or 
shrine ? 

The answers to both these questions .were in the negative. 
The learned Judge of this Court set aside the decree of the lower 
appellate court and restored the decree of the court of first instance. 
He referred to a number of authorities, including the case of 
Behqree Lull v. Baboo (1), in which the law as laid down in Hur 
Loll v*. Jeorakhan Lull (2), was adopted, and observed that the 
principle enunciated in that case as to whether a suit of this 
nature was or was not cognizable by a Civil Court was based 
entirely on the nature of the offerings sued for, and he quoted the 
"‘following language of the Judges, viz.: — The distinction between 
offerings on festive or other occasions and offerings at shrines and 
tenapleg should be carefully looked to in cases of this kind. The 
Q&ccessive decisions of this and the presidency Courts observe the 
(1) (1867) N-W. H. 0. Rep,, 80. (2) (1802) S. D. A„ N-tf , P.* 314. 
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distinction referred to, ruling that in the former description of cases, 
a suit In a Civil Court will not He while for the latler it will.” 
Then the learned Judge remarked : — u The offerings made to a 
family priest by his employers according to the learned Judges 
should not be subject-matter for a suit cognizable by the Civil 
Court, but a suit for the right to offerings collected at a shrine or 
temple from worshippers or pilgrims would be a suit cognizable by 
the Civil Court.” He then observes “ It was in consequence of 
this argument that I referred to the court below the Issues upon 
which findings have now been returned. If no other point arose 
for consideration in this case, I should find it difficult to distin- 
guish the present case from those already quoted.” Then he 
goes on to observe : — “ But it seems to me that we have in this 
suit to remember that w 7 hile the plaintiff is on the one hand 
suing for a declaration that he has a right to perform and to 
conduct these pageants and to receive the offerings thereof, he is 
also asking for an injunction restraining the defendant from 
interfering in any way with his rights in the conduct of these 
pageants. The suit is not one for a declaration that he is entitled 
to receive fees or subscriptions from persons whether they are 
willing or unwilling to pay such fees and subscriptions.” He 
then reviews the authorities, and, dealing with the subscriptions 
received by the organizers of the Lila, observes I do not 
think that in the present case It can be said that the subscriptions, 
voluntary though they. are, are mere symbols of recognition and 
marks of respect. They are apparently of a more substantial 

nature than that and although they are not connected with 

any particular shrine, tree or temple, they make the present case 
a suit in which the right not only to a dignity but to an ^office 
with perquisites and emoluments Is* contend.” He therefore 
held that the plaintiffs case was cognizable by the Civil Court.. 

From this decision this appeal under the Letters Patent has 
been preferred. The only contention put forward on behadfo^f. 
the appellant before us is that the suit not cognizable, by a 
Civil Court. 

Now let us see what are the facts. The plaintiff is pi youtji of 
tender years, who cannot for yeajs to come organize ax^d maa|ge 
a pageant. * The suit was filed, on his behalf by Jamna Prasad, 
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his maternal uncle. Jamna Prasad died during the pendency of 
the suit, and it is now carried on under the guardianship of one 
Gulab Das. As we have pointed out, the pageants in question 
are not connected with any shrine or temple or locality. They 
are merely processions through Lhe streets of Benares at which 
religious writings are recited. These pageants were carried out 
by the father, grandfather and great-grandfather of the plaintiff, 
who collected subscriptions for the purpose and received offerings. 
They were under no obligations to organize or carry them out, 
but did so voluntarily, defraying themselves the initial cost and 
appropriating to their own use any balance of subscriptions and 
offerings which might remain after satisfying all expenses. The 
organization of the pageants is purely optional. There is no duty 
or obligation cast upon anybody to organize them. It is admitted 
that the Hindu community is entitled to subsidize any person it 
may please to carry out these pageants ; and it is clear that if 
they are to be organized in the future, some person other than 
the plaintiff, who is a you nil of tea years, must undertake 
the work. Under such circumstances it is difficult to understand 
how the plaintiff can maintain a suit for the declaration and 
injunction which he has claimed. He holds no office, and he is 
entitled to no emoluments. No doubt, in view of the fact that 
his ancestors before him have for many years conducted the page- 
ants, if he were of full age and capable of organizing and conduct- 
ing them, the Hindu community of Benares^ might be disposed 
to give their subscriptions and offerings to him in preference to 
any other member of the community, but there is nothing to 
compel them to do so. Moreover, he is under no obligation whatso- 
ever to undertake any responsibility m the matter of pageants. 
It is quite possible that the Hindu community, who are not repre- 
sented in this litigation, may, under the circumstances, wish the 
Lila to be organized and conducted by the defendant appellant. 
In view of his services in the past they may consider him a suit- 
able person to cairy it out, or at least take part in it. But if the 
injunction which has been granted be allowed to stand, he 
^cmld be precluded from acceding to such wish on the part 
of the Hindu community. This appears to be most unreason- 
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A number of cases Lave been cited, but none of them closely 
resembles the case before us. In the view which we take it is 
unnecessary to refer to the majority of these cases. The case 
which perhaps most nearly resembles the present is that of Tholap- 
pala Gharlw v. Venkata Charl% (1). In that case the plaintiff 
as Anagundi Baja Guru claimed to be entitled to the hereditary 
office of Samayacharam, which was not connected with any parti- 
cular temple, and no specific pecuniary benefit was attached to it. 
The duties of the office were to exercise spiritual and moral super- 
vision over persons wearing certain caste marks in a certain 
tract of country. The defendants claimed the office and 
had collected voluntary contributions in the character of the 
holders of such office. It was held that the suit was not cogniz- 
able by a Civil Court. This case is unlike the case of Srinivasa 
v. Tiruvengada (2), in which the plaintiffs claimed an hereditary 
right to distribute water and a gold crown to certain persons at a 
certain festival in a temple at Srirangam. In that ease the courts 
found that the plaintiSs had established their claim to the heredi- 
tary office mentioned in the plaint. In delivering judgement, 
Collins, C. J., aud Parker, J., described the ordinary test as 
to whether a suit of the kind was cognizable or not as follows : — 
i The ordinary test is whether there is any specific benefit attached 
to the office claimable in the nature of wages, however small that 
benefit may be. If there be, the right to such benefit is a question 
which the courts are bpund to entertain/ 7 In deciding that the 
suit was maintainable, they pointed out that the plaintiffs had a 
status in the temple as holders of a certain hereditary office and 
when that status was violated they were entitled to be protected 
by such processual remedies as were available in the circumstances 
of the case, even though no legal &ue$ or damages were payable 
to them. In this case the plaintiffs held an hereditary office, 
which differentiates it # from the case before us. 

In the case of Huv Lall v. JeorakKan Lall (3), referred to 
above, the plaintiff sued the defendants for a share in moneys 
which they alleged had been collected by the defendants by 
asking alms in the city of Kanauj and to a share in which tlb# 

(1) (1895) I. L« R., 19 Mad., 62. (2) (1888)jL L. R., 11 Mad., 4S0, 

(3) (1862) S. D. A., N-W. P„ 314. 
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plaintiffs stated they were entitled. It was found that there wag 
no shrine or place where a man had a real or even supposed right 
to collect, and that therefore there was nothing tangible, as there 
might be in the case of a shrine, and that the suit was not cogniz- 
able by a Civil Court. Iu the judgement the learned Judges 
observe: — “ We have only therefore to determine whether this 
suit is of a personal nature, as relating to offerings made to a 
family priest by his employers, m which case it would not be cog- 
nizable by the Civil Courts, or whether it is a suit for the right to 
offerings collected at a shrine or temple from worshippers or 
pilgrims.” Applying that test, they had no hesitation in deciding 
that the offerings were of a personal nature and quite irrespective 
of any shrine, temple or the like, and consequently that the case 
was not cognizable by a Civil Court. 

After fall consideration of the case we are unable to agree 
with the learned judge of this Court and with the lower court in 
the view of this question which commended itself to them. The 
plaintiff in our judgement holds no office whatever such as is con- 
templated by section 9 of the Code of Civil Procedure. He is 
not entitled to any emoluments in connection with the Lila , and 
the pageants are not held in connection with any shrine or temple 
or sacred spot. We therefore allow the appeal. We set aside 
the decree of the learned Judge of this Court and also the deorees 
of the courts below and dismiss the plaintiff’s suit with costs in all 
courts. 


Appeal decreed . 
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Be fore Mr. Justice Sir Q-eorge Knox^ Mr. Justice JBanerji and Mr, Justice * 

Richards. 

KESRI AND othebs (Deeendants) v . GAKGA SAEAI (Defendant) and 
KALKA PRASAD and anotheb (Plaintiffs).* 

Mindu Law—MitaJcshara — Succession — Competition between uncle of the half 
blood and the son of an uncle of the whole blood . 

Meld that according to the Hindu law of the Mifcakshara school an uncle of 
the half blood succeeds m preference to the son of an uncle of the whole blood, 
the former being nearer m propinquity than the latter. Suba Singh v. Sarafraz 
* Kunwar , (1) distinguished. 

The facts were briefly these : — 

The relationship between the parties appears from the 
following pedigree : — 

" 1st wife = Mihin Lal = 2nd wife. 


Ganga Prasad. Gaya Prasad. Raja Ram. Nek Ram. 

sons. 4 sons. 

I Bahadur Singh = 

Munshi Lal. Lachman Kuar. 

Bahadur Singh was the last male holder of the property in 
dispute. After him his widow ; Lachman Kunwar, remained in 
possession till her death. At her death Baja Bam, Jivan Lal 
and Kalka Prasad were alive. All of them claimed the property. 
Suits were brought by all of # them and a decree was passed in 
favour of Kalka Pra*sad. Baja Bam having died, his sons pre- 
ferred an appeal. 

The Hon’ble Pandit Sundar Lal (with him Pandit Rama - 
leant Malaviya for The Hon'ble Pandit Madan Mohan 
Malaviya)^ for the appellants:—* . 

It is settled law that a step-mother is no heir under the 
Hindu Law. The question is whether Baja Bam is the heir or 
Kalka Prasad and Jivan Lal. Under the Hindu Law an uncle 
has a better title. The question of the whole or the half blood 
arises only when the claimants stand in the same degree of 

* Eirst Appeal No. 57 of 1907, from a decree of Daya Nath, Subordinate 
Judge of Earrukhabad, dated the 10th of December 1906. 

(1) (1896) J. L* R., 19 All., 215* 
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relationship, but where the one is further removed than the 
other, the nearer succeeds. Manu, Chap. IX, v., 187. The 
earliest texts of the Hindu Law are very general. We have 
to see what interpretations have been placed upon them by the 
Mitakshara. Among the brothers preference is given to whole 
blood. In the case of nephews and brothers the former have a 
right on failure of the latter. The brothers referred to may be of 
the whole or half blood. Manu, Chap. II, section 5, pi. 1 — 5. 
After the parents and their descendants are exhausted, come 
the paternal grandfather and his descendants, the uncles and 
their sons successively. After Bahadur’s death rhe property 
would have gone to Mihin Lai and after his death to his sons, 
among whom only Raja Ram was alive at the time the succession 
opened. According to the Bombay High Court the question of 
the whole or half blood does not arise in the succession of 
gotrajas. The Punjab Chief Court, too, has taken the same 
view. It is for the other side to show that notwithstanding the 
clear terms of the Mitakshara the nephews are entitled to suc- 
ceed. Other text wiiters have pub the same interpretation on the 
Mitakshara as I do. Reference was made to Viramitrodaya, 
p. 199 ; Smriti Chandrika, Sarvadhikari’s Togore Lectures, 1880, 
p. 436, also to Gctnga Sahai v. Lekhraj Singh (1). At page 439 
of Sarvadhikari’s Tagore Lectures is a translation of Madana 
Panjata. The rule is that one must find out the nearest heir. 

The following authorities were also cited : — 

Mandlik, Vyavahara Mayukha (Translation of Parijata), 
pp. 384, 385 ; Sarvadhikari, op. cit., p 481 (translation of Nanda 
Pandit’s Vaijayanti) ; Subodhini, translated by Mandlik, op. cit ., 
360, 361; Shama Churn Sncar, Vyavastha Chandrika , Yol. I, 
pages 172, 177, 182 ; West -and Buhler, Digest p. 114 ; Ghose, 
Hindu Law , p. 125 ; Mayne, Hindu Law , 774, 777 (7th edn). 

There is no case directly in point. The only case in this 
Court, is that of Suba Singh v. Sarafraz Kunwar (2). In that 
case all the parties were of the same degree of relationship to the 
-deceased. Vithalrao Krishna Vinchurkar v. Ramrao Krishna 
Vinchurkar (3) and H ira Hand v. Maya Das ( 4) were also 
‘jef erred to. 

(1) (1886) 3, L. R., 9 All., 253. (3) (1899) I. L. R., 24 Bom., 317, 

(2) (1896) I. h> R., 19 All., £15. (4) P tmj. $so., 1894, 284, 
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The Hon’ble Pandit Moti Lai Nehru, for the respon- 
dents : — 

The principle laid down in Suba Singh v. Sardfraz Kunwar ,* 
(1) governs the case. It has been rightly decided there that whole 
blood should have precedence over half blood. The Mitakshara 
is the supreme authority in these provinces, and the verses cited 
by the other side show that even where there is a difference of 
degree, the order of succession is the same. Most commentators 
admit that the distinction between the whole and the half blood 
applies to remote heirs as well as to near heirs. The distinction 
in section 4 is not exhaustive. The various sections of the 
Mitakshara should not be construed in the manner suggested 
by the other side, e.g. Chap. II, section IV, verses 5 and 
6. Every relationship mentioned here refers to relationship 
of the whole blood. After the brother the line of succession 
is considered xn pi. 7, and the brother there referred to is a 
brother ot the whole blood. The question is what the word 
< brother y means there. If 4 uncles ? in section 5, pi. 4, means 
uncles of both classes, can it be said that an uncle of the half 
blood ranks equally with one of the whole blood ? The author 
of the Mitakshara has dealt with the case of brothers of the 
whole and half blood in pi. 5 and left the principle to be applied 
elsewhere. There is no direct authority bearing on the point 
but the text of the Mitakshara as interpreted in I. L. R., 19 
All., p. 215, shows that such ’would be the case. The rule 
of propinquity lays stress on the nearness of the son to the 
mother. We have to see how far there is community of 
particles of blood between the deceased and the claimants. In 
the case of Raja Ram there is no community of particles 
through the mother between him and Bahadur Singh. The 
Eul Bench Ruling in I. L. R., 19 All., 215, lays down 
that proposition and it supports the case of the plaintiffs 
respondents. 

The Hon’ble Pandit Sundar Lai was not heard in reply 

Baneeji, J. e suit out of which this appeal and. the con. 
nected appeal No. 58 of 1907 arise relates to certain property 
left by ona Bahadur Singh. The plaintiffs in each case claim to 
(1) (1896) I. L. K., 19 All., 216. 
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be the next heirs to Bahadur Singh. The relationship 
the parties appear o from the following pedigree : — ■ 

M1HIN LAL, 


between 



It is admitted that the four sons of Mihin Lai were separate 
and that after the death of Bahadur Singh, his widow, Musa mm at 
Laohman Kunwar, succeeded to his property. When Lachman 
Run war died, Raja Ram, Jivan Lai and Kalka Prasad were alive, 
as also was Mu-ammat Gulab Sunwar, the step-mother of 
Bahadur Singh. She was admittedly not an heir to Bahadur Singh. 
The question is whether Raja Ram was his heir or whether Jivan. 
Lai and Ralka Prasad inherited his property. Raja Ram and 
Jivan Lai died subsequently. The property in dispute is claimed 
on the one hand by the son 3 of Raja Ram, and on the other by 
Kalka Pra-ad and by Munshi Lai, the son of Jivan Lai. There 
was a controversy as to whether Raja Ram was the half brother 
ot Gaya Prasad, t tie father of Bahadur Singh or his uterine brother 
but t. e case has been aigued on the assumption that he was 
Ga}a Piasad’s half brother It is admitted that Gaya Piasad ^nd 
Ganga Prasad were born of the same mother. The question 
therefore is whether an uncle of the half blood succeeds in pre- 
ference to the sons of au uticle of the whole blood. If Raja Ram 
was entitled to Bahadur Singh’s estate in preference to the sons 
of Ganga Prasad, his sons are entitled to the property in ques- 
tion and their claim must succeed. 


The question raised m this appeal was not decided in Suba 
Singh v. Surafraz Kunwar (I) aud the coqrt below is wrong 
m thinking that it was decided in that case. What was held in 
that case was that “ among sapmdas of the same degree of 


(1) (1896) I. L. R„ 19 All., 215, 
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descent from a common ancestor those who are descended from 
the same mother as the propositus are nearer in propinquity than 
those descended from a different mother” (see p. 232), and* 
that the distinction of whole blood and half blood is not confined 
to the brother and his sons but extends further. The question 
which we have to determine in this appeal is whether, when there 
is a difference in the degree of relationship, the rule of whole 
blood and half blood applies. 

The order of succession after parents is thus laid down in the 
Mitakshara: — “On failure of the father, brethren share the 
estate.” (Chapter II, s. 4, § 1.) 

“ Among brothers, such as are of the whole blood take the in- 
heritance in the first instance under the text [of Manu] c To the 
nearest sapinda , the inheritance next, belongs/ since those of the 
half blood are remote through the difference of mothers.” § 

5 )- 

a On failure of brothers also, their sons share the heritage.” 
(Section 7). 

“In case of competition between brothers and nephews, the 
nephews have no title to the succession : for their right of inheri- 
tance is declared to be on failure of brothers.” (§ 8). 

This rule of exclusion of nephews by brothers also applies 
to brothers of the half blood, and sons of brothers of the full blood 
inherit on failure of half brothers. (See West and Battlers’ Hindu 
Law, p. L 12, and Maine’s Hindu Law, section 569, p. 774, 7th 
edn.). Except in Bombay, where the authority of Vyavahar 
Mayukha is supreme, this rule applies to all cases governed by the 
Mitakshara. 

In section 5, chapter II of the Mitakshara the rule of succes- 
sion in default of brothers* sons is (laid down, the heirs being 
gotraja sapindas and after them bhinna gotra sapindas or ban* 
dhus» Among the former “ the heirs are successively the paternal 
grandmother, the paternal grandfather, the uncles and their sons.” 
(Section 5, § 4). The word in the original Sanskrit which has been 
translated as “ successively ” is kramencc, which means one after 
another. Among gotrooja sapindas, therefore, the paternal grand- 
mother takes first ; after her, the paternal grandfather j after him, 
uncles, thafc'is, the paternal grandfather’s eons, and, in default oi 


1910 


Ke&bi 

v. 

G-ahgu. 

Sjlhai. 



1910 


Kesri 

v. 

Gahga 

Bahai. 


546 THE INDIAN LAW REPOETS, [VOL. XXXTl. 

them, their sons. The son of the paternal uncle thus comes in 
after the paternal uncle whether he is of the whole blood or the 
half blood. As we have seen, a brother of the half blood excludes 
the son of a brother of the whole blood. On the same principle, 
which is that of propinquity, a paternal uncle of the half blood 
excludes the son of a paternal uncle of the whole blood. The 
learned advocate for the respondents contends that paragraph 4, 
section 5, is intended to apply only to relations of the whole blood, 
but there is no authority, as far as we are aware, in support of this 
contention, and none has been cited. On the contrary, the Ma- 
dana Parijata by Yisvesvar Bhatta, a commentary on the Mitak- 
shara of great authority, clearly explains what the meaning of the 
rule is. The passage in the Madana Parijata bearing on the 
point is thus translated by Professor Sarvadhikari in the Tagore 
Law Lectures for 1880, p, 440 : — a Among the paternal uncles, 
the succession of uterine and half blood uncles should be regulat- 
ed in the same manner as in the case of brothers, that is, the 
paternal grandmother 7 s sons first inherit, and after them the 
step-grandmother's sons, and in their default the paternal uncles' 
sons inherit in the same manner as brothers' sons." The same 
passage is quoted in Mandlik's Hindu Law, p. 3S4, foot note, and 
is similarly translated. Reading the text of the Mitakshara by 
the light of this commentary there can be no room for doubt that 
an uncle of the half blood succeeds in preference to the son of an 
uncle of the whole blood, the former being ^nearer in propinquity 
than the latter. 

As Raja Ram was alive when the widow of Bahadur Singh 
died, he inherited the latter's property, as he was Bahadur Singh's 
uncle, although of the half blood, and the plaintiffs respondents, 
who are lower in degree, have no right to his estate. Their suit 
ought, therefore, to have been dismissed and the claim of the sons 
of Raja Ram ought to have been decreed. I would allow this 
appeal, set aside the decree of the court below and dismiss the 
suit of the plaintiffs respondents with costs, 

Knox, — I have had the advantage of reading and consider- 
ing the judgement of my brother BANERJl*and have nothing to 
add. 

Righari>s, J. — I concur. 
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By the court. — The appeal is allowed, the decree of the 
court below is set aside, and the suit of the plaintiffs dismissed 
with costs. 

Appeal decreed . 


APPELLATE CIVIL. 


Before Mr, Justice Richard* and Mr, Justice Tudlall. 

NATHU MAL (Opposite pasty) v. THE DISTRICT JUDGE OF BENARES 

(Petitionee.)* 

Act No, III of 1907 — (Provincial Insolvency Act), section 43 (Z) —Imolten* 
cy — Inquiry a* to alleged fraudulent act* committed ly debtor— Rroce* 
dure — E vidence, 

Meld that proceedings under section 48 (2) of the Provincial Insolvency 
Act, 1907, should not be based merely upon the evidence given on behalf of the 
creditors when opposing the debtor’s application to be adjudged an insolvent, 
but evidence as to the specific acts alleged against the debtor should be recorded 
de novo. In the matter of Rash Rehari Roy (1) referred to» 

The facts of this case were as follows 

The appellant, Nathu Mai, made an application on the 21st 
of September, 1908, to be adjudged an insolvent. The application 
was, owing to some formal defects, returned to him on the nest 
day. A fresh application was thereafter made on 21st January, 
1901. In disposing of, this application the Judge’ 1 found that it 
was clearly proved that the applicant had been guilty of very 
bad faith ; that he had iu his second application suppressed assets 
shown in the first application ; and that he had, shortly before the 
second application, fraudulently disposed of valuable movable 
property to certain alleged creditors. The Judge however made, 
on the 11th of March 1909, the order of adjudication prayed for 
and appointed a receiver. The receiver called upon the insolvent 
to produce his accouut books } he did* not do so, although in his 
deposition he had admitted keeping regular account books, but 
produced only “ a sort o£ memorandum book 7> instead. The 
receiver reported the matter to the Judge, who commenced proceed- 
ings under section 43 (2) of the 'Provincial Insolvency Act (III) 
of 1907). He framed four charges or counts against the 

* First Appeal No. 114 of l9§9 from an order qf E. H. Ashworth^ District 
Judge of Benares, dated the 2nd ol September, 1909. ' 

(1) ( 1889) I. L. P. , 17 Olio., 209. 
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vent : — (a) production of fraudulent memoranda of accounts before 
the receiver; (6) fraudulent disposal of assets shown in the first 
petition ; (c) suppression of account books, and (d) act of bad faith 
in suppressing the first petition, which he was called on to produce 
before the order of adjudication had been made. The Judge dealt 
with these charges ( mainly upon the evidence which was taken 
on the occasion of the adjudication of insolvency, and sentenced 
the insolvent by his order, dated the 2nd of Sep tember, 1909, to 
six weeks’ simple imprisonment. The insolvent preferred this 
appeal to the High Court under section 46 (2) of Act Til of 1907. 

Babu Lalit Mohan Banerji , for the appellant, contended that 
the sentence was based mainly on the evidence that was given 
on the side of the creditors when they were opposing the appli- 
cation for adjudication. That evidence was produced about six 
months before the proceedings under section 43 (2j were taken. 
The purposes of the two proceedings were distinct and the 
evidence given iu the one could not properly be made the basis of 
the order in the other. In the later proceedings, when the 
charges were framed by the Judge, the correct procedure should 
have been for him to take fresh evidence and adjudicate upon the 
different charges on that evidence alone. The appellant had no 
opportunity of cross-examining the witnesses with a view to his 
meeting the charges now brought against him ; for he could not 
then anticipate what future charges would be brought against him. 
Under these circumstances the order imposing a sentence was 
illegal. In the matter of Rash Behari Roy (T). 

Mr. W. Wallach (Government Advocate) for the respondent, 
conceded that the proof of the four charges was based mainly on 
the evidence that was taken at the time of the adjudication of 
insolvency ; although, he confended, at least one of the charges 
was fully established by additional evidence taken in connection 
with the present pioceedings. It would be more satisfactory 
if fresh evidence were taken on all the charges framed and the 
sentence based-on such evidence. 

Babu Laht Mohan Banerji , replied that the additional evi- 
dence which had been taken, did not by itself fully establish any 
one of the charges. 

(1) (1839) I. E. R., 17 Oalo* 209 fc 
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Richards and Tudb all, JJ: — Nathu Mai; appellant here, 
applied under section 16 of Act III of 1907 for an order of 
adjudication of insolvency. The learned District Judge made tin 
order applied for notwithstanding very strenuous objections on 
the part of the creditors. The learned Judge says in his judge- 
ment of the 11th March, 1909: — “1 therefore hold that there 
are no sufficient grounds for refusing an order of adjudication,” 
The nexb sentence proceeds as follows: — “At the same time I 
must place here on record ‘that it is clearly proved that the 
applicant is guilty of very bad faith.” He then proceeds to set 
forth the facts which show that the applicant was fraudulently 
concealing documents which would throw light on the state of his 
assets and was aDo fraudulently understating the amount of his 
assets. We wish to clearly express our opinion that the learned 
Judge, holding the opinion he did, was clearly wrong in granting 
the petition of Nathu Mai and declaring him insolvent. Section 
15 of Act III of 1907 provides, amongst other things, that if the 
Court is of opinion for any sufficient reason that the order of 
adjudication should not be made the Courl should dismiss the 
petition. In our opinion the facts set forth in the order of the 
learned Judge to which we have just referred were ample grounds 
for dismissing the petition, and the petition under the circumstan- 
ces ought to have been dismissed. After the order of adjudication 
a receiver was appointed and he reported to the learned Judge 
that the insolvent ha4 not produced his books. This led to pro- 
ceedings under section 43, clause (2). The learned Judge framed 
what, we may call four charges. In the order appealed from he 
deals with these charges and he sentenced the insolvent to six 
weeks 7 simple imprisonment. This is the order appealed against. 
The main ground of appeal argued hd*e is that the sentence is based 
mainly on the evidence that was given on behalf of the creditors 
when they were opposing the application for adjudication. The 
appellant contends that when the Judge framed charges against 
him he ought to have taken the evidence on each of charges 
de novo . Reliance is placed on a ruling — In the matter of Rash 
Behari Roy an insolvent (1). In that case it was held that the 
provisions of the XI and XII Viet., Cap\ 21, sectioft.50, were in 
(1) % (1889) 
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the nature of a penalty and that the insolvent could noc be con- 
victed unless he was shown by legal evidence to have committed 
an offence on some specific occasion. It is no doubt true that in 
the present case the evidence was taken in the presence of Nathu 
Mai and he had an opportunity of cioss-examiniug the witnesses. 
On the other hand at that time there was no charge against him 
of having committed any offence under section 43 of the Provin- 
cial Insolvency Act. It may well be that the cross-examination 
would have been different if Nathu Mai had known that the 
evidence was being recorded as the foundation for a sentence 
under section 43. We think that Nathu Mai may well have been 
prejudiced. The learned Judge, as we have already pointed out, 
was prepared to make and actually did make an order of adjudi- 
cation, notwithstanding the evidence adduced by the creditors, 
and no action was taken by the learned Judge at that time, and 
it was not until after the receiver’s report that the present pro- 
ceedings were instituted. It cannot be disputed that the order of 
imprisonment is mainly based on the evidence that was taken on 
the first occasion. The only question which we have any doubt 
about is whether or not we should send the case back for a decision 
de novo . While we quite agree with, the remarks of the learned 
Judge that insolvents acting in a fraudulent manner and commit- 
ting offences under section 43 should certainly be punished, we do 
not think under the circumstances that ib 4 Would be in the interests 
of public justice that we should send the cp.se back. Of course 
our order will not affect in any way the discretion of the court) 
below as to withholding the order of discharge. We accordiugly 
allow the appeal, set aside the order of the learned District Judge, 
dated the 2nd of September, 1909. The applicant will bear his 
own costs. The bail orde^is discharged. 


Appeal allowed , 
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Before Mr. Justice Richards and Mr. Justice TudbalL 
ALI BAKHSH and anotheb (Plaintiffs) v . ALLAH BAD pm 

othebs (Defendants.)* 

Muhammadan law — Bower — Right of widow to remain in possession of property 
of her husband - Such right heritable . 

The right of a Muhammadan. widow who has entered into possession of her 
husband’s property peacefully and without fraud in lieu of her dower debt is a 
heritable right and her heirs are entitled to remain in possession until the debt 
is satisfied. Aziz-ul-lah Khan v. Ahmad Ali Khan (1) followed. Amanat • 
un-nissa, v. Bashir -un-nissa (2) doubted. Mussumat Bebee Bachun v. Sheikh 
Eatnid Eossein (3), Mahomed Ussud-ooUlah Khan v. Muiumat G-hasheea Beebes (4) A 
Mussumat Kummur*ool-nissa Begum v. Mahomed Eussun (5), Mussamut 
Wahid-un-nissa v. Mussamut Shulrattun (6), Ahmed Eossein Y. Mussamut 
Khodeja (7), Syud Pazayet Eossein v. Booli Chund (8), Ali Muhammad Khan Y 
Aziz-ullah Khan (9), Ajuba Begam v. Nazir Ahmad (10), Eadi Ali v, ATtbap 
Ali (11) and Muzaffar Ali Khan v. Parbati (12) referred to 
The facts of this case were as follows : — 


One Izzat-ul-lah, the owner of certain immovable property, 
died leaving him surviving a widow to whom dower was due. The 
widow got into possession in lieu of her dower, and after her 
death her heirs, the plaintiffs, took possession and ~had their 
names recorded in the revenue papers. The defend ants, the heirs 
of the husband, objected, and the plaintiffs brought the present 
suit for a declaration that their possession, as heirs of the widow, 
was lawful and could not be disturbed till the dower debt was 


satisfied. 

The lower courts dismissed the suit on the ground that the 
right of the widow to # remain in possession was merely personal 
and that her heirs could not claim to remain in possession. 

The plaintiffs appealed. 

Maulvi Muhammad Ishaq , for the appellant : — 

Under the Muhammadan law, the debts of a deceased Muham- 
madan take precedence over all other* claims and must be paid 
first. A dower debt stood on the same footing as any other debt. 


* Second Appeal No. 211 of 1909, from a decree of Louis Stuart, District 
Judge of Meerut, dated the 16th of December 1908, confirming a decree pf got* 
Raghubans Lai, Subordinate Judge of Meerut, dated the 24th of Npvep^py, 4?08. 


(1) (1885) L L. B., 7 AIL, 353, 

(2) (1894) I. L. R., 17 All., 77. 

(3) *(1871) 14 Moo. I. A., 377, 

(4) (1866) 1 Agra, 150. 

(5) (1866) 1 Agra, 287. 

(6; (1870) B. L. B., 54. 


(7) (1868) 10 W. R., O. R., 369. 

(8) (1878) L. B., 5 I. A., 211. 

(9) (18831 I. L. R., 6 AIL, 50. 

(10) Weekly Notes, 1890, p. 115. 

(11) :< 1898$ I. L, B., 20 Ail., 262. 

(12) (1907) I. L. R., 29 All., 640. 
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1910 If a Muhammadan widow, with the consent of the heirs of her 

husband gets into possession, she acquires a lien over the property 
v. and cannot be dispossessed till her dower debt is paid : Mu s- 
sumat Bebee Bachun v. Sheikh Hamid H ossein ( 1 ). There is 
nothing in the judgement of their Lordships of the Privy Council 
to show that the lien is not claimable by the heirs also. If the 
widow has a lien, she can transfer the lien along with her debt, 
and there is no reason why her light should not be inherited by 
her heirs* 

He cited Mahomed Ussudoollah Khan v. Ghasheea Bebee 
(2), Kummur-ooPnissa v. Mahomed Hussun (3), Mussumat 
Ghufoornn Bebee v. Khwajeh Mustulcedeh (4), Ali Muhammad 
khan v. Azizullah Khan (5), Azizullah Khan v. Ahmad Ali 
Khan (6), Amanai-un-nissa v. Bashir-un-nissa (7), Ajuba 
Begam v. Nazir Ahmad (8), Muzaffar Ali Khan v. Parbati (9), 
Syud Bazayet Hossein v. Booli Chund (10) and Hadi Ali v. 
Akbar Ali (11). 

Dr. Tej Bahadur Sapru (with him Babu Harendra Krishna 
Mulcerji ), for the respondent.', contended that their Lordbhips of 
the Privy Council did not use the word lien in the sense in which 
it is understood in Engli-h law or Indian Statute law. The 
security of the property was simply given by way of facility and 
the user was limited to the widow personally. She was simply 
quit into possession “ as such widow.” He further submitted that 
the later Allahabad cases were all in favour of his contention. 
He then discussed the authorities cited by the appellant and 
cited Mussamut Wahid-un-nissa v. Mussamut Shubrattun 
(12) and Syud Bazayet Hossein v. Booli 'Chund, (13). 

Maulvi Muhammad Ishaq was not called upon in reply, but 
he referred to Bhola Nath y. Maqbul-nn-nissa (14). 

Tudball, J. — The sole question for decision iu this appeal is 
whether the heirs of a Muhammadan widow, who has lawfully 
obtained possession of her husband’s estate in lieu of her dower 

“ (1) (1371) 14 Moo. I A., 377 (383), (8) Weekly Notes, 1800, p. 115. 

(2* (1866) 1 Agra, 3 50 (9) (1907) I L. R., 29 All, 640. 

(3) (1866) 1 Agra, 287 (290). (10) (1878) I. L. B, 4 <J»3c, 402. 

(4) <3867) 2 Agra, 300 (11) <1898) 1. L R, 20 All., 262. 

(5) (1883) I. L. R., 6 All., 50. (12) (1370) 6 B. L. R, 54 (65). 

(6) (1885) I. L. R., 7 853. (13) (1878) L. R , 5 I A., 211 ; 

I. L. R., 4 Calc. 402. 

(7) (1894> 1 L. R., 17 All., 77 (80). (14) (1903) I. L. R. } 26 AH., 28, (34). 
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debt, are entitled to continue holding that estate after her death, 
until the dower debt has been discharged. 

The present plaintiffs appellants are the heirs of one Musarn* 
mat Zahuran. This lady and Musammat Sal i man were the 
wives of one Izzat Khan or Izzat-ullah, who died on August 
29 Ji, 1905, leaving as his heirs the two widows (who as heirs 
were entitled to a one -eighth share each) and one Allahdad 
Khan (who was entitled to six-eighths). On his death the widows 
each took possession of a half share. 

Musammat Zahuran died in December, 1906, and the present 
plaintiffs, as her heirs, applied for mutation of names. They were 
opposed by Allahdad Khan but defeated him in the Revenue 
Court. He then transferred his rights, as heir, to defendants 2 
to 4, and so the plaintiffs have now sued for a declaration of 
tfteir right to possession of the three-eighths share in the estate of 
Izzat Khan of which the widow had taken possession (over and 
above Jbhe one-eighth share which she took as heir) until the 
satisfaction of the dower debt due to her. 

Amongst other defences it was pleaded that the widow had 
not obtained possession lawfully and that the dower debt was 
only Rs. 200 and not Rs. 2,000, but the lower courts have not 
gone into the merits of the case. On the strength of the rulings 
in Hadi Ali v. Akbar Ali (1) and Muzaffar Ali Khan v. Parbati, 
(2) they have held that even where a Muhammadan widow has 
lawfully obtained possession in lieu of dower, her right to that 
possession is purely a personal right and is neither heritable nor 
transferable, and therefore the present plaintiffs, even on the 
facts as alleged by them, are not entitled to retain possession of 
the three- eighths share of Izzat Khan's estate. The correctness 
of this decision and of the above mentioned rulings is questioned 
on appeal.' It is conceded by both parties that the dower debt 
stands in no better position than that of any other unsecured debt 
of the deceased husband. It is further conceded that if she 
lawfully obtains possession of that estate in lieu of her dower 
debt, the widow is' entitled, as against the other heirs of her 
deceased husband, to hold it until the dower debt has* been dis« 
charged, either from the usufruct or by payment on the part of 
(X) [1&&) X* L. B*, 20 All* 262. : (2) Xv U 29 64Q, 
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the heirs. She is of course liable to account to the heiis for the 
profits thereof. This is also clearly laid down by their Lordships 
•of the Privy Council in the case of Mussumat Bebee Baclmn v. 
Hamid Hossein (1). The solution of the question before us, 
however, necessitates the ascertaining of the true nature of the 
widow’s possession, when she thus lawfully takes her husband’s 
estate into her hands. Is it a mere personal right to retain 
possession for her own lifetime only subject to payment of the 
balance of the dower debt at any time before her death, or is 
it a right to possession which continues to her heirs after her 
death, subject to the conditions a3 to payment? In the case of 
Amanat * nn-nis s a v. Bashir-un^nissa (2) it was held that a 
Muhammadan, widow is “ lawfully ” in such possession where she 
has obtained it by contract with her husband, by his putting her 
into possession or by her being allowed with the consent of the heii»s 
on his death to take possession (in lieu of dower) and thus to obtain 
a lien for her dower debt. Though I do not perhaps accept this 
definition as a correct interpretation of the word “ lawfully as 
used by their Lordships of the Privy Council iu their judgement in 
the case of Bebee Bachun v, Hamid Hossein , still, even from this, 
it would seem to follow that the pioperty is in her hands a security 
for the debt due to her, and in the absence of contract or circum- 
stances pointing to the contrary she would in law have a right to 
transfer her debt together w r ith its security, and her heirs would 
be entitled to inherit both. As to the natuie of the widow’s 
possession it was laid down in Mahomed Lfssudoollah Iihan v. 
Mussumat Ohasheea Bebee (3) that she was temporarily in 
possession as a security for the payment of her dower claim. That 
was a case in which the widow had alienated the property itself, 
and it was held that the helps could sue to avoid the transfer. 
“ It is clear” (runs the judgement) “ that they (the heirs) may be 
entitled to recover possession by payment of the debt, during her 
lifetime or on her death, and that she is wholly incompetent to 
make a gift of what, although temporarily in her possession, as a 
security for the payment of her dower claim, does not belong 
to her but to them.’ 1 It must be carefully noted that what the 

(1) (1871) 14 Moo. I. A., 377. (2) (1894) I. L. R., 17 AIL 77. 

(3) (1866) 1 Agra, 15Q. ^ 
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widow had alienated was not her debt with its security but the 
property itself, and that as to the rights of the other heirs it is Att 
laid down that they are entitled to recover possession only 
onpayment during her lifetime or on her death . * Xhjuj. 

In the case of Mussumat Kummur-ool-nissa Begum v. 
Mahomed Hussun (1) it was held that the widow was not com- 
petent to alienate permanently more than her own one-eighth 
share obtained by inheritance. # As to the balance of the estate 
the learned Judges remarked : — ( < She holds it as security for the 
payment of her dower * * * At the same time we are satisfied 
that as the property in suit formed a portion of Umda 
Begam’s husband’s estate, the whole of which was in her 
possession as security for her dower, the widow would have had 
power to mortgage such hypothecated interest and that during her 
lifetime the defendant, except by payment of the dower, could 
not have released the mortgage.” 

The above two decisions are of 1866 and go to show that the 
widow’s security for her dower is transferable though she has not 
the power to transfer the actual property. 

In the year 1870 in the case of Mussumat Wahid-un-nissa v. 
Mussumat Shubrattun (2) it was held that <c under Muhammadan 
law there is no hypothecation without seisin ,* but a creditor, 
whether widow or any other if in possession of the husband’s 
property with the consent of the debtor or his heirs might hold 
over until the debt is paid ” and that the cases cited to show that 
the widow had a right to hold until her dower was paid off, 
proceeded on this principle. This was held on the basis of a 
doctriue quoted from Macnaghten’s Muhammadan Law. 

In the case of Mussumat Bebee Bachun v. Sheikh Hamid 
Eo&sein (3), a decision of 1871, their Lordships of the Privy 
Council remarked : — “ It is not necessary to say whether this 
right of the widow in possession is a lien in the strict sense of the 
term, although,, no doubt, the right is so stated in the judgement of 
the High Court iu the case of Ahmed Eoisein v. Mussamut 
Khodeja (4). Whatever the right may be called^ it appears to be 
founded on the power of the widow, ‘‘,as a creditor for her 

(1) (I860) 1 Agra, 287. (3) (1871) UMoO. L k* 377. 

(2) (1870) 6 B. Ii, R., 54. (4) (1868) 10 W. B., 0, R, 369, 
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dower ” to hold the property of her husband of which she has 
lawfully and without force or fraud obtained possession until her 
debt is satisfied with the liability to account to those entitled 
to he properly the subject of the claim, for the profits received* 
Their Loid'h»p», while u >t deeming it necessary themselves to 
define the tight of the wi low in p >-se^sioti, point out that it had 
been held to be a lieu in the stiicb setue of the word. In this 
Case it is, worthy of uote hat t te widow took possession without 
the consent of the o .her heirs 

In the case of Syud B iznyrd 3 ossein v. Dooli Chund (1) the 
report shows that ti»e High Court (Pheak and AiNSniE, JJ.,) 
remaiked as follows: — “ No doubt if she is in possession of the 
property she is entitled to a-sert a “lien” upon it in re.pect 
of her own debt against the other heirs and to pay herself her 
own debt before she pays the debt of any one else ” In the case 
of Aziz-ullah Khan v Ahmad Ali Khan (2), it was held by a 
Bench of this Court (Oldfield and Mahmood, JJ), that the 
heirs of the widow in possession in lieu of dower succeeded to her 
9state, including the dower debt, and, as such, were entiiled to 
continue ia possession of the deceased husband’s property like the 
widow, until the dower debt was satisfied* The casa is parallel 
to the one now before us and is a ruling in point. This *jud cement 
was delivered by Mr. Justice Mahmood It is a clear ruling to 
the effect that the widow’s right to letain possession is at 
least heritable. 

On behalf of the respondent it is urged that the widow’s right 
to possession is purely a personal right and that it ceases on her 
death. The argument has not been based on any principle or 
rule of Muhammadan Law, but reliance is placed on certain rulings. 

In Ali Muhammad Khan v. Aziz ullah Khan (3) it was 
remarked in the judgement : — “ The right to dower is personal to 
herself and does not pass to a purchaser of the estate, for dower 
stands on no higher footing than any other debt.” Then, quoting 
from the judgement of the Privy Council in Bthze Bachun v. 
Hamid Hossein noted above, the Officiating Chief Justice 

- (1) (1878) L. R , 5 L A.. 211 ; (2) (1895) I. L. B. t 7 All., 353. 

f I. L. R,, 4 Calo,, 402, 

(3) (1883) I. L. R*, 6 All., $0. 
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remarks:—** But this is something short of her having an actual 
lien upon it, and we are unaware that their Lordships of the 
Privy Council have ever made any such declaration. Indeed in. 
Bazayet Hossein v. Dooli Ckvnd it was rrled chat th% creditor of 
a deceased Muhammadan, whether in respect of dower or otherwise, 
cannot follow his estate into the hands of a bond fide purchaser 
for value to whom it has beeu alienated by the heir at law 
whether by sale or mortgage.” m 

In this case the widow had transferred the very estate of 
her hu'b&nd. She had not transferred her dower debt and with 
Tt the secuiity that she held. The dower debt was her own 
personal property and by selling her husband’s property she 
did not thereby transfer her right to the dower debt. Therefore 
it was correctly held that her alienee could not plead as against 
the heirs who sued for possession that the dower debt was still 
unpaid. The decision on the facts yras correct. It might have 
been otherwise had the widow only sold the r dower debt together 
with her security for the same. In the case of Bazayet Eossein 
y. Dooli Cftund , the widow was not in possession of the* estate* 
at all. The son of the deceased as heir took possession and: 
transferred to others. Subsequently the suit for dower was 
brought and a decree obtained, and it was sought to charge the 
estate in the hands of a bond fide transferee. THs cleaily 
could not be allowed. The right to dower is no doubt the 
personal property cf the widows and oidinarih stands on the 
fame footing as any other un-ecund debt, but this decision is 
no satisfactory auth >rity against the widow’s right to retain 
possession once it has been lawfully obtained as security for her 
dower. 

The decision must be read in the light of the facts of the case, 
and it merely amounted to this that the widow had no power to 
alienate the estate itself. The case was mentioned and the ruling 
followed in Ajuba Begam v. JSazir Ahmad (!) by Mr. Justice 
MahMOOD. Here the widow w r ns not in possesion of the half 
hou^e in lieu of dower. She made an out and out transfer of an 
isolated portion of her husband's estate, ?nd it wa^ in ltd that she 
could only convey her rights and interest by inheritance from 
n (1) Weekly Nates, 1S90, p. 115. 
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her husbancl. In respect) to the decision, in Ali Muhammad 
Khan v. Aziz-ullah Khan ( 1 ), Mr. Justice Mahmood remarked : — 
i ( I may say that 1 agree m the general effect of the ruling, 
although I # may not be prepared to adopt every step of the 
reasoning upon which the ruling proceeds. It is important to 
point out that in that case although the property had been sold by 
the widow there was nothing to show that she had also con- 
veyed to the vendee her right of dower.” Attention was called 
to the learned Judge's own judgement in Aziz-ullah Khan v. 
Ahmad All Khan noted above, and he pointed out that there was 
nothing inconsistent between the two rulings, and that the position 
of the heirs succeeding to the estate of a Muhammadan widow 
was very different to that of a purchaser from her of an isolated 
bit of her husband's estate. The latter (the purchaser), he pointed 
out, was not her representative for her claim to dower, because it 
is a money claim a hy itself.” 

The decision in I. L. R., 6 All., 50 does not advance the 
respondent's argument in any way whatever. It does not 
establish that the right to retain possession lawfully obtained is a 
• personal right which ceases on her death and is not transferable. 

The case of Hadi Ah v. AIcbar Ali (2) does, however, in some 
degree support the respondent's contention. The facts were as 
follows : — “ One Karim Bakhsh died, leaving a widow and three 
daughters, a nephew (son of his brother) and a daughter’s son, 
fiadi All, The widow took possession of the estate in lieu 
of dower and then gifted a portion of it to Hadi Ali. 
The nephew thereupon sued to obtain possession of his share 
in the estate as agaiast the widow and Hadi Ali. 

The Court of first instance decreed the claim. The widow and 
Hadi Ali both appealed in respect to the portions of the estate in 
their separate possession. Pending the appeal the widow died 
and her heirs not being brought on the record her appeal abated. 
Hadi All's appeal was decreed. On second appeal to this Court 
a single Judge ruled as follows As regards the property which 
is the subject of the alleged gift to Hadi All, the lower appellate 
Court has found that Huran Bibi was in possession of it in lieu of 
dower. She was not entitled to transfer that property by way 
m (188a) I. L. R., 6 AU , 50 . < 2 ) (1808) I. L. R., 20 AJ 1 ., 262. 
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of gift or otherwise and the gift was not legally valid. Having 
been put into possession in lieu of dower she was entitled to 
continue in possession so long as her dower debt remained 
unpaid : that was a right 'personal to her and became eatinct on her 
death . Hadi A'li is not entitled to remain in possession of the 
estate left by Karim Bakhsh ” 

Now in so far as the Court held that the widow had no power 
to gift the actual property to Hadi Ali, the decision in my 
opinion was perfectly correct. The property did not belong to 
the widow. She merely held it as security for her dower debt 
'and therefore could not give “ it” the property, to her grandson. 
The case was similar in its aspects to that of Ali Muhammadd 
Khan v. Aziz-ullah Khan and also Ajuba Begam v.* Nazir Ahmad 
mentioned above, in the latter of which Mr. Justice Mahmood 
pointed out that these decisions were not inconsistent with his 
decision reported in I. L. R., 7 AIL, 353, wherein he held that 
the widow’s right to retain possession, lawfully obtained, was 
•heritable. But I cannot agree with the reasoning of the learned 
Judge when he says that the widow’s righb to continue in 
possession was a right personal to herself and became extinct on 
her death. 

On Letters Patent Appeal this decision was upheld, reliance 
being placed on the two rulings mention above (1. L. R., 6 All., 
50 and Weekly Notes, 1890, p. 115) and it was held that the 
widow’s lien was purely personal one and became extinct on 
her deach, not surviving to her heirs. The judgement is very 
brief. No reason whatever is given for holding that the widow’s 
right to continue in possession became extinct on her death and 
did not survive to her heirs. Though reliance is placed on Mr. 
Justice Mahmoud’s decision in Ajnba*Begam v. Nazir Ahmad , 
no mention is made either of his ruling in I. L. R , 7 All., 353, 
nor of the clear distinction which he draws in his judgement 
between the circumstances of the case then before him and those 
of the case reported in I. L. R., 7 All., 353. With due deference 
to the learned Judges I cannot see that he held that the widow 
had a lien which did not survive to her heirs. 

Moreover in tips case it was not even necessary to go so far as 
this in ordeivjio decide the case* HadL Ali was the donee, not of 

^ 74 
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the widow’s right to the dower debt, nor of her right to oontinu# 
in possession until that debt was paid. The widow had simply 
•given to him property which did not belong to her, over and 
above her share inherited from her husband. There is one other 
case on which the arguments for the respondents have been based? 
Muzaffar Ali Khan v. Parbati (1). The decision of the Privy 
Council in Bebee Bachun v. Hamid Hossein is mentioned in the 
judgement and the passage quoted above was also quoted. The 
learned Judges theu remarked : — u It will be seen that this is a 
much stronger case than the one before us. The lady was in 
actual and lawful possession (a status to which Musammat 
Ashraf-un-nissa, it is admitted, never attained, possession having 
remained all along with the mortgagees) and yet the utmost right 
assigned to her is that of a creditor to hold certain property until 
her debt is satisfied, with the liability to account to those entitled 
to the property. v Such a right could never be transferable . It is 
nothing more than an interest in property restricted in its en- 
joyment to the owner personally and the transfer of any such 
right is prohibited by section 6, clause (d) of the Transfer of Pro- 
perty Act IV of 1882. Furthermore we have held in this Court 
that such rights are neither transferable nor heritable. See the 
decision in Uadi Ali v. Akbar Ali.”* In the first place, as the 
above quotation itself shows, the widow in this case was not and 
never had been in possession at all of the estate in question. That 
had remained all along with the mortgagees to \yhom the husband 
had given possession. It was, therefore, hardly necessary for the 
purposes of the case to decide the question of the nature of the 
possession of a Muhammadan widow, lawfully obtained in lieu of 
dower. In the next place, it is based on the ruling in Hadi AH v. 
Akbar Ali , which has already been discussed. Thirdly, no reason 
beyond this ruling is given for holding that suoh a right could 
not be transferable and is nothing more than an interest u in pro- 
perty restricted in its enjoyment to the owner personally/ 1 
Neither Mr. Justice Mahmood’s decision in I. L. R , 7 All., 353, 
nor any 'q>f the older rulings are mentioned or discussed either m 
this jpdg&mfcntor in that of Hadi Ali v. Akbar Ali . No grounds 
ate jjLven.'for holding that the enjoyment of this ^ght to continue 
(X) (1907) I, L. R, 29 All,, MO, 
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in possession is restricted to the widow personally and that it 
ceased with her existence, The right is one which the widow 
secures as a creditor for her dower and it is one to contmiie 
holding until her debt is satisfied. Such a right is property, and 
prirnd facie in the absence of any law or contract to the contra- 
ry, it is property which is both heritable and transferable* The 
older rulings quoted above all tend one way, viz., that the widow 
holds the property in such circumstances, as security for her debt 
and that she has a lien upon it, and that her right to continue in 
possession is a transferable interest ( vide 1 Agra, 150 and 288). 
In the former of these two cases it was laid down that in order 
to obtain possession the heirs must pay the dower debt either 
u daring her lifetime or on her death.” Her * position, it has 
been held, is analogous to that of a mortgagee or a pawnee. No 
text, no rule of law, Muhammadan, Euglish or Indian, has been 
placed before us to support the contention that this right dies 
with the widow and that she has no power to transfer both her 
dower debt and its security. This right must not be confounded 
with a right to sell the actual property, which has often been 
claimed and as often disallowed. Thus once lawfully admitted 
to possession hers is a lien subject, however, to a liability to account 
for the profits. I knowSf no valid reason* in law why she should 
not be entitled to transfer her debt ^ together with this right to 
continue in possession. Equally, there is no justice in holding, in 
the absence of contract to the contrary, that her heirs, who inherit 
the dower debt, do not also inherit with it the security for that 
debt. It is easy to conceive a caseTn which a widow has held 
such possession for many years over and above the period of li- 
mitation within which she must sue for her dower debt, and has 
then died without the debt being fully discharged. If the heirs 
are not entitled to inherit they lose all means of recovering the 
balance of the debt due. Only in very special circumstances 
could section 20 of the Limitation Act assist them. Of course, if 
the widow agrees with her husband’s other heirs to hold the pro- 
perty only for her lifetime in full satisfaction of £he debt, the 
latter is extinguished on her death. In the absence .of any such 
contract, in my opinion, the widow’s heirs are entitled to inherit 
the righMo continue in possession until her dower debt is satisfied. 
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and I fully agree with the ruling of Oldfield and Mah- 
mood, JJ., in Aziz-ullah Khan v. Ahmad Ali Khan( 1). I 
would, therefore, admit the appeal. 

Richards, J. — I concur. Their Lordships of the Privy 
Council in the case of Mussumat Bebee Bachun v, Sheikh 
Hamid Hossein have laid dowa that a Muhammadan widow 
entitled to dower who has lawfully and without force or fraud 
obtained possession of her husband's property, is entitled to retain 
possession until her dower debt is satisfied, subject to her liabili- 
ty to account for the profits received. If the widow has such a 
right, I can see no reason why it should not descend to her heirs. 
The meaning of the expression in their Lordships' judgement 
"lawfully in possession " does not clearly appear. In the case of 
Amanat-un-nissa v. Bashir ~un~nissa( 2) the following passage 
occurs: — “ If a Muhammadan widow entitled to dower has not 
obtained possession lawfully, that is, by contract with her hus- 
band by his putting her into possession or by her being allowed 
with the consent of the heirs on his death to take possession in 
lieu of dower and thus to obtain a lien for her dower, she cannot 
obtain that lien by taking possession adversely to the other heirs." 
I think that a perusal of the report of the case Mussumat Bebee 
Bachun v. Sheikh Hamid Hossein negatives the assumption 
that a Muhammadan widow cannot be “ lawfully m possession " 
unless by contract with her husband or with the consent’of the 
heirs. I do not understand how such a widow can be said to 
obtain a “lien " by contract. If the widow's right is only by 
virtue of a contract with her husband or with the other heirs, her 
right must be limited entirely by the terms of the contract. It 
is not a lien. In my opinion where a Muhammadan widow 
entitled to dower gets quietly and peacefully into possession with- 
out fraud, she is entitled to retain possession until her dower debt 
is paid, subject to (as their Lordships have laid down) her liabili- 
ty to account for the profits received. I am also of opinion that 
if the widow, being so in possession, dies, her right descends to 
her heirs. 

Ry the Court.— The appeal is allowed ; the decrees of the 
.courts below are set aside, and the case is remanded through 
(I) (I8$$£I. L. R , 7 All*, 353, (2) ( 1894) I. L. R., 17 Ali* 7 ?♦ 
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the lower appellate court to the court of first instance for de- 
cision on the merits. Costs here and hitherto will be costs in the 
cause,. 

Appeal decreed . 


Before Mr. Justice\Michard s and Mr. Justice Tudball . 

RAMZAN ALI KHAN (Plaintiff) ASGHARI BEGAM (Defendant) 
and RUSTAM KHAN (Plaintiff) * 

Muhammadan law — Dower — Bights of widow in possession in lieu of dower — 
Broof of consent of husband or heirs not necessary. 

A Muhammadan widow to whom dower is due who enters into possession 
of her husband’s property on his death is entitled to hold the estate against 
the other heirs until her claim to dower is satisfied, subject to her liability to 
account for tbe profits which she may receive while so in possession. It is not 
necessary for her to show that the deceased husband or his heirs consented to 
her getting into possession. Aminat- un-nissa v. Bashir-un-nissa (1) dissented 
from. Mussumat Bebee Bachun v. Sheikh Hamid Hossem (2), Ameer-oon-nissa 
v. Moorad-oon-nissa (3) and Amani Be gam V. Muhammad Karim-uIZah (4) 
referred to. 

The facts of this case were as follows 

The plaintiff sued as one of the heirs of one Gulsher Khan 
to recover his share of the estate, which was in the possession 
of the widow of Gulsher Khan, the defendant Mnsammat 
Asghari Begam. She resisted the suit upon the ground 
that her dower debt was unpaid and that she was therefor© 
entitled to remain in possession until it was satisfied. The lower 
appellate court found that the defendant’s dower was Bs. 5,000 
and was still undiscfiarged. It consequently gave the plaintiff 
a decree conditional upon his paying the sum of Rs. 5,000. The 
plaintiff appealed, urging that the widow was not lawfully in 
possession, and that therefore he was entitled to a decree with- 
out paying off her dower debt. 

Babu Benoy Kumar Maker ji, for the appellant, 

Babu Jogindro Nath Ghaudhri , for the respondents. 
Richards. — This appeal arises out of a suit brought by the 
plaintiff as one of the heirs of Gulsher Khan for his share of the 

* Second Appeal No. 599 of 1909, from a decree of H. J. Bell, District Judge 
of Aligarh, dated the 25th of February, 1909, confirming a decree of Muhammad 
Shafi, Subordinate Judge of Aligarh, dated the llth^f May 1908. 
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estate. The defendant, Musammat Asghari Begam, is the widow 
of the said Gulsher Khan. The latter pleaded that she was 
'in possession of her deceased husband’s property ) that her dower 
debt remained undiscba'ged, and she claimed to remain in posses- 
sion until the dower debt was discharged. The lower appellate 
court has found that the defendant’s dower debt is Rs. 5,000, 
and it remains undischarged. It gave the plaintiff a decree 
conditional upon his paying the sum of Rs. 5,000. The plaintiff 
appeals and claims that he is entitled to possession, notwithstand- 
ing that the dower debt remains undischarged. He relies upon 
the fact that when the defendant applied for mutation of names, 
she merely claimed mutation as sole heir of her deceased hus- 
band and that therefore she was not lawfully in possession in ^ 
such a way as to entitle her to maintain possession until her 
dower debt was paid. 

The lower appellate court says in the course of its judgement : 

— ' “The mutation proceedings commenced within a very few 
months of the death of Gulsher Khan, and I am not shown any- 
thing to the effect that it was ever even alleged that the lady 
had taken possession without the consent of the other heirs. On 
the other hand one of the plaintiffs expressly acquiesced in her 
possession and her claims. Thus the plaintiffs have failed to 
discharge the burden which lay upon them to prove the unlawful- 
ness of her possession. And in fact, in all probability what 
happened was that the lady on her husband’s death simply 
continued in possession of the properties, which for all practical 
purposes she possessed along with him, living with him as his 
wife, for Rustam Khan in the mutation proceedings spoke of her 
as haying separate possession.” 

The appellant relies oh the ruling in Amanat-un-nissa v. 
Bashir*un-ni88a (1). In that case the learned Judges, after refer- 
ring to the case of Mussumat Bebee Bdchun v. Sheikh Hamid 
Hossein (2), say as follows So far as we are aware neither 
a Muhammadan widow nor any other creditors can give them- 
selves a lien by taking possession, ’without the consent or the 
authority of the person entitled, of property to the possession 
tit which those other persons are entitled. If a Muhammadan 
il\ (1894) I, L, R., IT AH„ 77, (2) (1871) U I* A* 87T* 
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widow entitled to dower has not obtained possession lawfully, 
that is, by contract with her husband, by his putting her into 
possession or by her being allowed with the consent of the heir 3 
on his death to take possession in lieu of dower, and tins to 
obtain a lien for her dower, she cannot obtain that lien by 
taking possession, adversely to the other heirs, of property to the 
possession of which they and she in respect of her share in the 
inheritance are entitled,” The appellant contends that inas- 
much as it is not shown in the present case that the widow had 
been placed in possession either by her husband in his lifetime, 
or by the heirs after his death, she has no right to retain pos- 
session, even though her dower debt remains undischarged. With 
all due respect to the learned Judges who decided the case 
Jo which I have just referred, I do not think that the proper 
regard was paid to the facts in the case of Mussumat Behee 
Bachun v. Sheikh Hamid Hossein. It appears from the 
report of that case (at page 382) that the widow had got mutation 
of names in spite of the opposition of the other heirs, and (at 
the top of page 382, 14 Moored I. A.) their Lordships of the 
Privy Coancil say that there was no agreement on the part of 
the husband to pledge his estate for the dowf r. Accordingly, in 
my opinion, it is not correct to say that unless a Muhammadan 
widow has obtained possession either by contract with her 
husband or with the consent of the heirs, she cannot be lawfully 
in possession so as to give her a right to retain possession until 
her dower debt is paid. It seems to me that if the widow obtains 
possession peacefully and quietly and without fraud, she is 
entitled to remain in possession until her dower debt is dis- 
charged, subject to her liability to account for the profits that she 
has received whilst so in possession. In my opinion this is the 
law as laid down by their Lordships in the case to which I have 

ii* y 0 •• 

just referred, . / 

In the case of Amani Begum v. Muhammad Karim -Allah 
Khan (1) a learned Judge, of this court points out that the posses- 
sion of the widow entitled ter to remain in possession pending 
the payment of her dower, *3oes not depend upon the oonsent of 
the co-heirs. At page 227 the learned Judge says : — i( I can find 

(1) (189A)'L IljBo 16 AIL *2$. 
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no authority for the proposition that the widow’s possession is 
unlawful unless she has got such possession with the consent 
of the co-heirs.” The learned Judge then goes on to refer to 
'the case of Mussumat Bebee Bachun v. Sheikh Hamid Hossein. 

In the case of Ameer-oonmissa v, Moorad-oon-ni&sa (1), 
which is quoted in the case of Mussumat Bebee Bachun v. 
Sheikh Hamid Hossein , the widow never professed to have 
been put into possession during her husband’s lifetime, or with 
the consent of the co-heirs. The latter (i.e., the co-heirs) did 
not even admit that she had been the wife of the deceased. 

In my opinion the view taken by the learned Judge was 
correct except in one particular. He has ascertained the dower 
debt as being Es. 5,000, and he has granted a decree to the 
plaintiff conditional upon his paying this sum I think that 
having regard to the decision of their Lordships of the Privy 
Council the widow was bound to account for the profits received 
while she was in possession. However, the value of the estate 
is not great and the appellant has not taken any objection to 
this part of the decree in his memorandum of appeal. The 
plaintiff never undertook to pay the dower, and under all the 
circumstances I do not think that the ends of justice require 
that the case should be sent back to ascertain the profits received 
by the widow while in possession. I would dismiss the appeal. 

Tudball, J.— I fully concur. It seems to me that the balance 
of authority is in favour of the view that a widow, who from the 
nature of things on the death of her husband in many instances 
finds herself m possession of some, if not of the whole, of her 
husband’s estate is entitled to hold that estate against the other 
heirs until her claim to dower is satisfied, without being asked 
to show either consent on their part or on that of the deceased 
husband, She has of course to account for the income of the 
estate to other heirs. The nature of her right seems to be 
referable to the rule of Muhammadan law which was stated by 
the law officers in Ameer - oon-nissa v. M oor ad-oon* nissa (1), 
viz , that any creditor of a deceased Muhammadan was entitled 
to help himself to any money or chattels not exceeding the value 
of his claim or to sell lands of the deceased and repay himself 
(1) (1855) 6 Moo. I, A*, 211. 
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out "of the proceeds. This rule of Muhammadan law, no doubt, 
has been modified and is not applicable in the present age, 
but the widow’s right to retain possession of her husband’s 
estate in lieu of her dower has sprung from this and is therefore 
not dependent on the consent of her co-heirs. 

By the Cottkt. — T he order of the Court is that the appeal 
will be dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Richards and Mr % Justice Tudball. 

TAFAZZULi HUSAIN (PnAiimFF) v. THAN SINGH and akotheb 
(Defendants).* 

Pre-emption*- Muhammadan law— * Partition after sale but before 
decree — Bffect on suit . 

The plaintiff sued for pre-emption of zamindari property, basing ids claim 
upon tie Muhammadan law and the fact that he was a co-sharer in the property 
sold. After the suit, but before decree, the property was partitioned and the 
plaintiff and the vendors became owners of different mahals . Meld that the 
plaintiff was no longer, after the partition had been completed, entitled to a 
decree for pre-emption. 

The facts of this case were as follows : — 

The suit was one for pre-emption — based on the Muhammadan 
law — of zamindari property. At the date of the sale sought to 
be pre-empted, the plaintiff pre-emptor and the vendor were 
both co-sharers in the village (mauza Kherua, pargana Jahaijabad, 
district Pilibhit), and the plaintiff had a right of pre-emption as 
against the vendee. Spme time after the institution of the suit 
for pre-emption by the plaintiff, he and other co-sharers applied 
for perfect partition of the village to the Revenue Court against 
the vendee as opposite party. This application was subsequently 
withdrawn; and then the vendee and other co-sharers, except the 
plaintiff, applied for perfect partition,*and it was made and came 
into force before the pre-emption suit proceeded to a decree. As 
a result of the partition the plaintiff and the vendor became owners 
of different mahals. The Subordinate Judge dismissed the 
plaintiff's suit on the ground that by reason of the partition the 
plaintiff was no longer a co-sharer of the vendor within the 


* Second Appeal No. 677 of 1809, from a decree of W. H. Webb, DistrictJ 
Judge of Bareilly, dated the lQth of May 1909, confirming a decree of Girraj 
Kishor Datt,*Subordinate Judge of Bareilly, dated the 9th of July, 1907. 
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meaning of the Muhammadan law of pre-emption. On appeal the 
District Judge confirmed the decision of the Subordinate Judge, 

The plaintiff appealed to the High Court. 

Mr. M. L. Agarwala (with him Mr. R> Malcomson \ for the 
appellant : — 

The question is, whab is the effect of the partition on the 
right of pre-emption ? And also, whether the right to pre- 
empt should continue up to the date of the decree? The 
present case is one of pre-emption under the Muhammadan law; 
it is, therefore, not governed by the rulings in Ram Gopal 
v, Piari Lai , (1) and Janie i Prasad v. Ishar Das, (2) which 
were both cases of pre-emption under the provisions of wajib-ul- 
arzes. The first of these was expressly confined to cases under 
the wajib-ul-arz ; and the second expressly left the question 
open as to whether the right and status of the pre-emptor 
plaintiff should subsist up to the date of the decree. 

The case of Rohan Singh v. Bhau Lai , (3) would be in my 
favour, but it also was a case of pre-emption under a wajib-ul-arz. 
There is a great difference between the incidence of pre-emption 
under the Muhammadan law and that under wajib-ul-arzes. 
Hamilton’s Hedaya (by Grady), p. 564. Under the Muhammadan 
law it would be optional with the pre-emptor to abide by the 
partition or not ; Baillie, Digest of Muhammadan Law , p. 504. 
The only passage against me is that in Hamilton, Hedaya , 
p. 562, But that contemplates a case where the pre-emptor has 
parted with, or been deprived of, the whole? of the property which 
gave him in the first instance the right to pre-emption. In the 
present case the pre-emptor has not, by the partition, parted with 
any of his property. He still remains the owner of the same 
property (namely, the same fractional share in the village) 
which he owned before the partition. The only difference 
has been this, that the mahal in which lands corresponding to 
the vendor’s share have been allotted is not the same as that 
in which the pre-emptor’s allotment has fallen, It is not the 
general rule, if we except certain specified cases, under the 
Muhammadan law that the conditions giving rise to the right 

(1) (1899) I, L. R., 2LA11., 441. (2) (1899) I, L. R., 21 All., 874. 

(8) (1909) 6 A. L. J., 699 f 
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of pre-emption should continue up to the moment of passing 

the decree. If it were so, the right of pre-emption could be rp AffA<ranr .~" 

easily thwarted; one of two co-sharers might transfer to a* Husaih 

stranger and thereafter partition off his share, and thereby tva* Sotoh. 

defeat the other co-sharer ? s right of pre-emption. And this 

method would then have been mentioned *in the text books 

as one of the successful devices for circumventing pre-emption. 

The conditions of pre-emption are enumerated in Baillie^s 
Digest of Muhammadan Law , pp. 475-77. In the 6th condi- 
tion it is not said that the milk , or ownership, in the mansion 
which exists at the time of the sale should continue up to the 
date of the decree. Hamilton, Hedaya (by Grady), Book 
XXXVIII, Oh. IV, p. 561, etseq ., deals exhaustively with the 
cases where the right of pre-emption having come into existence 
will be defeated by reason of other circumstances happening 
before the decree is passed. There are ’no other cases in which 
the right, having arisen, would be defeated. The present case 
does not come within chapter IV. 

Mr. Abdul Raoof (for Maulvi Qhulam Mujtaba ), for the 
respondent : — 

Since the partition the plaintiff is not a partner in the mahal 
in which the property is situate. At the date of the decree, 
therefore, he wa3 not a sharer. If the plaintiff's suit were to 
succeed, the result would be contrary to the object of pre- 
emption ; for it would be introducing him within a mahal from 
which, as the result of the partition, he has been separated. The 
original meaning of the word shafa is cc conjunction Baillie, 

Digest of Muhammadan Law , page 475 ; Hamilton, Hedaya 
(by Grady), page 547. If the pre-emptor is not a co-sharer in the 
makody his land cannot be said to “ conjoin ” that of the vendor. 

Hamilton, Hedaya , page 548, lays down that “ the right of shafa 
holds in a partner who has not divided off and taken separately his 
share.” The plaintiff, having divided off, is no longer entitled 
to a decree for pre-emption. Hamilton, Hedaya , page 561, 562, 
lays down that one of the circumstances which invalidate the 
right of shafa is the death of the shah before the Qazi's decree. 

Thus, the continuance of the right of pre-emption to the date of 
the decree* .is not only contemplated, but expressly mentioned 



1910 


TiLFAZZUL 

Husain 

v. 

Than Singh. 


570 TEE INDIAN LAW REPORTS, [VOL. XXXII. 

by the Muhammadan law. “ It is, moreover, a condition that 
the property of the shaft remain firm until the decree of the 
Kazee be passed.” There is another passage which lays down 
'that the death of the vendee does nob extinguish the right of the 
pre-emptor, for “ no alteration has taken place in the reasons or 
grounds of his right.” It is implied, therefore, that such alter- 
ation would extinguish the light. There are other passages 
also showing that “ the ground of shafa, namely, a conjunction 
of property ” must still continue. 

Mr. M . L . Agarwala , in reply : — 

The passages relied upon by the other side all relate to the entire 
cessation of ownership, and not merely to the cessation of partnership. 

Richards and Tudball, JJ. This appeal arises out of a 
suit for pre-emption, The property sought to be pre-empted 
is zamindari, and the vendor and pre-emptor are Muhammadans. 
It is admitted that the right of pre-emption, if any, is based on 
Muhammadan law. The facts are quite clear. At the ti me 
of the sale the plaintiff pre-emptor was a co-sharer in the same 
mahal as the vendor. After the institution of the suit partition 
proceedings commenced. Indeed, they were originally com- 
menced by an application of the plaintiff himself. It is said 
that he withdrew from this application and possibly this is 
correct. However, partition proceedings were had, with the 
result that there was a final decree, which took effect on the 
1st of July, 1907. The deoree of the court dismissing the 
plaintiff’s suit for pre-emption is dated .the 9th July, 1907. 
The suit was dismissed upon the ground that the plaintiff 
pre-emptor as the result of the partition was no longer a co- 
sharer in the mahal in which the property, the subject-matter 
of the suit, is situate. The plaintiff appealed, and^the lower 
appellate court dismissed the appeal. The plaintiff comes 
here in second appeal. We think that the decisions of the 
courts below were correct. The plaintiff’s right was based 
upon the fact that he was partner with the vendor. To quote 
Hamilton’s translation of the Hedaya, shafa relates to a thing 
held in joint property and which has not been divided off. 
The right of shafa is founded on a precept of the Prophet who 
had said, u the right of shafa holds in a partner who has not 
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divided off and taken separately his share.” Having regard 
to what has happened, the plaintiff’s property has been divided 
off. He is no longer a partner with the vendor. It is argued 
that inasmuch as the ’ plaintiff was a partner at the time of 
the institution of the suit, it therefore does not matter that 
a partition has since taken place, particularly if the plaintiff 
was not the person who sought partition. Evidently the 
plaintiff did feel that if he had prosecuted the partition, it 
would be fatal to his suit, and this perhaps explains why he 
withdrew from the application for partition which he himself 
made in the first instance. It is expressly laid down in the 
Hedayct, Chapter IV, Book 33, that it is a condition that 
the property of the shaft remain firm until the decree of the 
Qazi be passed ; and for this reason if the shaft previous to the 
decree of the Qazi sell the house from which J he derives his 
right of shafa, the reasons or grounds of his right being 
thereby extinguished, the right itself is invalidated. Apply- 
ing the same principle to the present case, plaintiff’s right of 
shafa was founded 'upon the fact that he was a partner, that 
is to say, a co-sharer in the mahal. He has ceased to be such 
co-sharer. Therefore the reasons or grounds of his right had 
been extinguished before the decree of the court, and therefore 
the right itself is also extinguished. We dismiss the appeal 
with costs. 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Before Mr, Justice Richards and Mr. Justice Tudbal h 
EMPEROR MUHAMMAD YAKUB and others. 

Criminal Procedure Code, section 107 Security to keep the peace —Security 
demanded in respect of an act which was legal , although others might thereby 
•hone been led to break the peace. 

To justify an order under section 107 of the Criminal Procedure Code, 
the* Magistrate must believe that the person against whom be makes the order 
is about to commit a breach of the peac& or to disturb the public tranquility 1 or 
to do some wrongful act that may occasion a breach of the peace. The fact 
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that a Muhammadan m the exercise of his legal right to kill cows may perhaps 
give often.ce to his Hindu neighbours and induce them to commit a breach of 
the peace is no ground for binding over the Muhammadan. Shahbaz Khan v. 
TJmrao Kur% (1) referred to. 

This was an application in revision seeking to set aside an 
order of a Magistrate of the first class of Ghazipur, binding over 
the applicants under section 107 of the Code of Criminal Proce- 
dure. The facts which gave rise to these proceedings are fully 
siated in the judgment of the Court. 

Mr. G, Moss Alston , for the applicants. 

The Government Advocate (Mr. W. Wallaoh) for the Crown. 

Richards and Ttjdball, JJ. — The applicants seek to set 
aside in revision an order of Thakur Hanuman Singh, Magistrate 
of the first class, dated 12th March, 1910. By this order the 
Magistrate bound over the 15 applicants under section 107, 
Criminal Procedure Code. 

The applicants are julahas , residents of Bahadurganj, in the 
Ghazipur district ; the Magistrate describes them in his order 
as “the leading and more influential men ” among the julahas. 

We think it necessary to state the vie v of the facts we take, 
because such view may not be quite consistent with some 
passages in the order of the learned Magistrate. Nevertheless 
we think our view thereof is correct and that this clearly 
appears not only from a perusal of the police reports and 
evidence, but also from the order of the Magistrate himself, 
reading the latter as a whole. 

In the year 1893 the leaders of the Muhammadans and Hindus 
assembled in Ghazipur and came to an agreement that they 
would mutually abstain, as far as possible, from doing anything 
to hurt each other's religious feelings. This most proper under- 
standing seems to have worked well for a number of years. In 
1908, at the Baler Id, julahas of Bahadurganj began to assert 
their right to sacrifice cows, probably, as the learned Magistrate 
says, in retaliation for the “blowing of conch ” by the Hindus 
too near their mosque. The Joint Magistrate was on the spob 
and succeeded for the time being in settling the matter. The 
principal men of the community signed an undertaking not to 
kill cows. This undertaking was not complied with, and certain 
(1 Y(tm) I.L.R., 30 All., 181. 
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persons were bound over to keep the peace. In 1909, a suit was 
instituted by one Yakub, claiming on behalf of the julahas a 
declaration of their right to kill cows. It is quite clear that 
this suit was intended to be a test case and that every step was 
being taken under professional advice. We think that this was 
a very proper proceeding and that each party ought to have 
facilitated a full trial on the merits which would settle once and 
for all, the rights of the parties, and whether such rights were 
being exercised in a legal manner. We say no more as the case 
is said to be still pending. In the Baler Id of the present year 
two cows were actually sacrificed quietly and secretly in a mosque 
and a private house. This was at once reported by the person 
concerned to the police. The sacrifices were carried out so 
quietly that the Hindus did not know of them until the report 
was made. After this the Magistrate took action and bound 
over the Muhammadans. 

Two witnesses, a convicted dacoit and a peon, both 
Musalmans, give evidence as to a cow's head being carried in 
public. Prior to the sacrifices the Muhammadans bad given no 
hint of their intention to carry them out. There was no rioting. 
The itindus became excited, but the Magistrate calmed them 
down and then proceeded to bind over the other side. He on 
information came to the conclusion that the julahas were 
determined to sacrifice cows and that if they were allowed to 
do so, the Hindus would resist and there would in all probability 
be a breach of the peace on future occasions. 

We are quite satisfied that the Magistrate had not the 
smallest ground for thinking that the 'julahas (far less any of 
the applicants) were going to sacrifice cows in an improper 
manner. We mean by this in a manner unnecessarily offensive 
to the Hindus, e.g., near a Hindu temple. As to the head of a 
cow being taken out and paraded in the street or thrown into a 
temple, we do not believe one word of it. The two witness^ 
who depose to it are unworthy of any credit. If such a thing; 
had happened, there woulcf have been abundance of proper* 
evidence and the culprit would have been dealt with under the 
Penal Code. The report of the sacrifice was clearly made at the 
thana in connection with the test case aifcnot for the purpose of 
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irritating the Hindus who happened to be there. We are 
satisfied that the julahas , particularly the leading men among 
them (and the Magistrate says that the applicants are the leading 
men) would; under the circumstances; have been most careful to 
do nothing to prejudice their test case. Nothing could be more 
prejudicial to the case than for the Muhammadans to purposely 
and unnecessarily insult and irritate the Hindus. The question 
then IS; was the Magistrate justified in making the order against 
the applicants simply because he was satisfied that they in 
conjunction with their co-religionists were determined to sacrifice 
and would sacrifice cows and that such sacrifice; no matter how 
carried out, would so irritate the Hindus that there would be a 
collision involving a serious breach of the peace. Counsel for the 
applicants contends that the julahas were within their legal rights; 
and that if they were, it was the u leading and influential men” 
among the Hindus who ought to have been bound over, and 
that; apart altogether from the legal aspect of the case it was 
hardly equitable to bind over only one side. We think that 
there is great force in this criticism. The question of the right 
of Muhammadans to slaughter cows came before this Court; in 
the case of Shalibaz Khan v. JJmrao Puri (1). A Bench of this 
court held that it is the legal right of every person to make such 
use of his own property as he may think fit provided that in so 
doing he does not cause real injury to others or offend against 
the law even though he may thereby hurt the susceptibilities of 
others. At page 184 of the report the Chief Justice, says : — e< We 
may also say that it is in the highest degree desirablo that the 
members of the different religious persuasions who are to be 
found in this country should; in the observance of their religious 
ceremonies as well as in the pxercise of their lawful rights; show 
respect for the feelings and sentiments of those belonging to 
different persuasions, and avoid anything calculated to irritate 
the religious susceptibilities of any class of the community. 
But when a question in which the ordinary rights of property 
are involved comes before us, we must, before we can allow 
those rights to be infringed, endeavour to find the existence of 
some principle or rule of Jaw justifying a ruling that the wishes 
(t) tlM8) I, Ik B* 80 AIL, 181, 
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or susceptibilities of individuals can be allowed to override such 1910 
rights.” We entirely agree with those remarks, and we think ^ Empkeob* 
they apply with great force to the pre:ent ca^e. To ju-tify an * o. 
order under section 107 of the Criminal Procedure Code, the 
Magistrate must believe that the person against whom he makes 
the order is about to commit a breach of the peace or to disturb 
the public tranquillity or to do some “ wrongful ” act that may 
probably occasion a breach of the peace. In our judgement there 
was no reason to believe that any of the applicants were about to 
do any of these things. If the order was intended (as we think 
it was) absolutely to prevent the applicants and their co-religion- 
ists from killing cows the order was not justified aud is illegal. 

The Magistrate says: — “ To prevent them doing overt acts likely 
to cause a breach of the peace, &c., it seems to me necessary to bind 
the leading and more influential men among them under section 
107.” 

We allow the application and set aside the order. Bail 
bonds, &c., will be discharged. 

Application allowed . 


APPELLATE CIVIL. 


Before Mr. Justice Richards and Mr . Justice Tudball* 
BHAG-IRATHI (Defendant) v. JOKHIJ RAM UPADHIA and others 
(Plaintiffs) and RAM NANDAN and others (Defendants).* 

Hindu Law— Joint Hindu family— Alienation by father — Lawful family 
necessity— Second marriage of member of the family— Marriage in 
the Asura form. 

The first marriage of a member of a Hindu joint family is a lawful family 
necessity for which, an alienation of family property .will be justified. Sundra - 
bai v. SMvnarayana, (1) followed. Every second marriage, however, is not a legal 
necessity. But where a Hindu’s wife died while*he was 28 years of age, leaving 
a son about 9 years old at that time, and he married a seoond time and for that 
purpose alienated family property ; Held that the alienation under the circum- 
stances was for lawful necessity and was binding on the son. s * fa 

Ber Richards, J. — Bearing in mind that this (asura) form of marriage is cgfitfc 
common and that the purohase of a bride in this sense is quite common, it 

* Second Appeal No. 704 of 1909, from a decree of W. R. Gk Moir, District Judge 
of Jaunpur, dated the 13th of April, 1919, modifying a decree of Harbandhan Lai* 
City Munsif of Jaunpur, dated the 7th of November, J908. 

(1) (19G7) I. L. R., 32 Bom* 81. 
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oannot ba held that the money which was raised was not part of the expenses of 
a legal marriage. 

The facta of this ea=ie were as follows : — 

One Bhagwati Singh was a member of a joint Hindu family. 
The appellant was his son by his first wife. That wife having 
died, Bhagwati Singh married again. For this marriage, which 
was in the asura form, he had to pay Bs. 170 to the bride’s 
father. A loan for this amount was obtained from the plaintiff, 
and joint family property was moagaged by Bhagwati Singh 
and his uncle, Bindeshri Singh, to secure this loan. Bhagwati 
Singh was about 28 years of age at the time of his second 
marriage. The plaintiff sued on foot of his mortgage; the 
appellant objected that the debt was not binding upon him as 
it was not contracted for a legal necessity and he had not been 
benefited by it, and that the purpose of the debt was one which 

was opposed to public policy. Both tue lower courcs overruled 

them objections and decreed the suit. Hence thi , appeal. 

Munshi Haribans Sakai, for the appellant: — 

The purchase ofa wife by a Hindu widower having issue by the 
former wife is not an object which under the Hindu Law would 
validate a mortgage of the family property. By “purchase” I 
mean a marriage in the asura form, iu which the father of the 
bride is paid a sum of money a i the consideration for his giving 
his daughter in marriage, and not merely as a voluntary present 
to the bride’s relations made at the time of the marriage ; in the 
present case the money was paid to the father as a condition 
precedent to the marriage. An agreement to pay such a sum of 
money has been held to be immoral and opposed to public policy. 
Kalavagunta Venkata- Kristnayya v. Kalavagunta Lakshmi 
Narayana (1), Dhohdas Ishvar v. Fwlchctnd Chhagan (2), and 
Baldeo Sahai v. Jumna Kunwar (3). Such payment being 
immoral and opposed to public policy is not a legal necessity 
and would not be biuding upon the son. The “marriage 
expenses” of a member of a joint Hindu family may be a legal 
necessity, but they would not include the price paid for the 
girl. J. 0. Ghose : Principles of Hindu Law, 2nd edn., p. 672. 

(1) (1903) I. L. B., 32 Mad., 185. (2) (1897) I. L. B., 32 Bom., 668. 

(3) (1901) E L. R, 23 All., 495. 
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The case of SundrabaA Javji v. Shivnarayana, (1) lays down 
that the marriage expenses of a son constitute a legal necessity ; * 
but there is no authority for the proposition that a second • 
marriage of a father constitutes a legal necessity. 

In another case it was even held that an alienation by a 
Hindu father to defray the expenses of the marriage of his son 
would not be binding upon his sons ; Govindarazulu Nora- 
s%mham v. Devarabhotla Venkatanarasayya, (2). There are 
observations in my favour in the case of Durbar Khachar Shri 
Odha Ala v. Khachar Harsur Oghad (3). 

Munshi Gokul Prasad 9 for the respondents : — 

The marriage of a Hindu is a sanskara • the existence of a 
wife is necessary for the performance of certain religious ceremo- 
nies, for example, agnihotri , which cannot be performed unless 
there is a wife. Siromani; Hindu Law, p. 156, 158. A second 
marriage of a Hindu is therefore necessary and enjoined by the 
shastras. For secular purposes, too, the marriage was desirable and 
proper. The age of the widower was only 28 and he had a child to 
be looked after. As to the asura form of marriage, all that Manu 
lays down is that one should take anything as the price of his 

daughter. The marriage, though condemned, is quite valid. 
The father of the bride is prohibited from taking money for the 
marriage, but the bridegroom is not prohibited from making 
a payment. In the arsha form of marriage, which is an approved 
form, the payment is made in kind instead of in cash; that is 
the only difference which is not one of principle but of detail. 
The loan was expressed to be taken for “marriage ex- 
penses ” (bazarurat an jam kar shadi). That would be a 
legal necessity ; and the creditor was not bound to see to the 
application of the money. In the case of J air am Nathu v. 
Nathu Shamji (4) it was held that the expenses of the marriage 
of younger brothers were a legal or family necessity. The 
uncle, Bindashri Singh, a3 head of the joint family, was hound 
to perform the marriage of his nephew Bftagwati Singh. There 
is no essential difierence between a first and a second marriage. 
The religious ceremonies are the same in both cases. 

(1) (1907) I. ti. R. f 32 Bom., 81. (3) (1903) 1 L. B M 32 Bom., 348. 

(2) (19Q2 y I. L. a, 27 Mad., 206. (4) (1906) I* U B„' # 31 Bom., 54. 
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Munshi Earibans Sakai , in reply : — 

The necessary sanslcara of marriage of a Hindu is performed 
and completed when he is married for the first time. A second 
marriage is neither necessary nor required by the shastras. 
Marriage is the last sacrament connected with the life of a Hindu. 
When once the sacrament is performed, no further religious 
ceremonies are required. Especially when a son is begotten by him, 
he is deemed by the shastras to have performed all the pious 
obligations imposed upon him in this connection, Colebrooke 
Digest of Hindu Law , p. 302. The son is not bound to pay the 
price paid by his father for the second wife. If it is a prohibited 
form of marriage, then the borrowing of money to bring about 
such a marriage is opposed to public policy. 

Kichards, J. — This appeal arises out of a suit to enforce a 
mortgage. The facts are that one Madho Singh and one 
Bindesri Singh were own brothers. Bhagwati Singh was the 
son of Madho Singh. Bhagwati Singh married for the first time 
and had a son named Bhagirathi Singh, who is the principal 
defendant in the suit and the sole appellant in this Court. The 
first wife of Bhagwati having died, he married a second time. 
At the time of this marriage Bhagwati Singh and Bindeshri 
Singh as managing members of a joint Hindu family, executed 
the bond which is the foundation of the present suit. The pro- 
perty mortgaged was joint family property, and it has been 
found by the courts below that the money w r bich was raided on 
the bond was applied in making a payment to the father of the 
second wife of Bhagwati Singh. In other words it was the 
price paid for the bride. Both the courts below decreed the 
suit. It has been contended on behalf of the appellant, first, 
that the marriage expense of a member of a joint Hindu family 
is not a legal nece^ity for which the family property can be 
pledged ; secondly, that, even if the first marriage can be 
regarded as a family necessity, a second marriage caunot be so 
regarded, and thirdly, that, even assuming that a first and second 
marriage can be regarded as family necessities, money raised for 
the purpose of purchasing a bride can, under no circumstances, 
be considered a family necessity. The first point was not very 
Wrongly pressed, and the only .authority was the case of 
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Govindarazulu Narasiwnham v. Devarabhotla Venlcatanara- . 1910 

(1). In'that case a Bench of the Madras High Court held 'bhIgieathi 
that an alienation by a Hindu father for the purpose of defray- j 0 khuRam 
ing the marriage expenses of one of his four sons was invalid. Upabhia. 
This ruling was considered by the Bombay High Court at the 
ease of Sundrabai v. Shivnarayana (2). The judgement of the 
Court was delivered by Mr. Justice Chanda varkar, and the 
learned Judge points out that the Madras High Court proceeded 
on a misinterpretation of the texts relied on in their judgement. 

He also points out that the sacraments were not complete until 
after the marriage of the son had been duly celebrated. I 
entirely agree with the judgement of the learned Judge. He 
was, however, dealing with the case of a first marriage, and it 
has been contended that where a member of a joint Hindu 
family has been legally and properly married for the first time, 
all the sacraments enjoined by the Hindu religion have been 
performed, and that a second marriage, no matter how desirable, 
is no longer necessary for the celebration of these sacraments, 
and that, therefore, even admitting that the ruling of the Madras 
High Court cannot be supported, a second marriage is not a 
family necessity. At page 95 of the judgement reported in 
I. L. R., 32 Bom., 81, the learned Judge says : — (< After this 
I need perhaps hardly add, that to those who are familiar with 
the usages of joint Hindu families, the proposition that the 
marriage of a coparcener in such a family does not constitute a 
family purpose so as *to make all the coparceners liable for the 
expenses of the marriage, must appear startling. The very idea 
of a joint Hindu family is tha 4- , it mns^ be kept up and continued 
as long as the family is joint and all the coparceners wish to 
continue joint in e.Ute; in the masriage of each coparcener for 
that purpose every other coparcener is interested ; and so far as 
1 am aware, it is upon that principle that the mutual relations 
of coparceners in Hindu families have been regulated up to this 
day.” Although the learned Judge was dealing with the case 
of a first marriage, it seems to me that the view expressed in 
the passage above quoted, coming as it does from a very learned 
Hindu Judge, is entitled to very great weight. There can be no 

(1 J t*908) L L. B,, 27 Mad* 206. (2) (1907) I. L. B., 82 Bom., 8L 
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doubt that it is desirable, and it is the natural condition ol ©very 
adult male member of a joint Hindu family, that he should be 
married. In the ca G e of a Hindu whose wife had died before the 
birth of a son it would be considered a great calamity if he 
could not marry a second time. So long as the family is joint, the 
marriage expenses must come out of the family property. The 
very essence of a joint undivided family is that all the property is 
joint. In the present case I think I am entitled to assume and 
ought to assume that a second marriage from the family point of 
view of Bhagwati Singh was desirable. He was apparently 
about 28 years of age and had only one son, the appellant, who 
must at that time have been a boy uf nine years of age. It is 
true that there are no express findings on tnis subject, but I think 
the presumption is a fair presumption warranted by the cir- 
cumstances of the case. The evidence on the point stands 
unrebutted. It seems to me therefore that the expenses of a 
second marriage of this nature is a proper family expense and 
such a family necessity as would warrant the managing member 
of the family in pledging the family estate. 

The last point is the question whether, assuming all this, the 
raising of money for payment of the price for the bride can be 
regarded as a legitimate marriage expense. The form of mar- 
riage where money is paid for the bride is called the A sura 
form. There is no doubt that this is one of the forms of marriage 
which is not approved. On the other hand it cannot be argued 
for one moment that such a marriage is' illegal or that the 
children of such a marriage are illegitimate. It has been con- 
ceded in argument that once such marriage is performed it is 
valid as any other form" of marriage. It is also admitted that 
in many parts of India, particularly in those parts where the 
male population exceeds the female, this form of marriage is quite 
"common even amongst Brahmins. At page 98 of May no's Hindu 
Law, 7th edition, the author quotes Mann : — <( Let no father, who 
knows the law, receive a gratuity however small, for giving his 
daughter in marriage, sine© the m in, who, through avarice, takes 
a gratuity for that purpose is a seller of his offspring.” The 
learned vakil for the appellant also relied on a passage from 
Maype ? s Hindu Law at pages 889 and 39C where t^e learned 
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author refers to certain debts which are not payable by sons. 
One class of debt is said to be ^Qulka,” which is sometimes 
translated as toll. The author says “ another meaning of the 
word *Qulka/ translated toll, is a nuptial piesent given as the 
price of a bride, and this has been determined not e to be repayable 
by the son, apparently on the ground that it constitutes the 
essence of one of the unlawful forms of marriage.” We have been 
unable to fin 1 any authority for the above proposition. It seems 
to me that, bearing in mind that this form of marriage is quite 
common and that the purcha-e of a bride in this sense is quite 
common, we cannot hold that the money which was raised was 
not part of the expenses of a legal marriage. With regard 
to the text of Manu already cited, it is evident that the 
text of Manu has only been regarded as a disapproval of that 
particular form of marriage and not as forbidding it. Further- 
more the injunction is an injunction to the father of the girl 
against receiving the money and not an injunction against the 
husband from paying it. I would dismiss the appeal. 

Tudball, J.~I fully concur, and have very little to add. 
I do not think that in all cases of second marriage a court will be 
able to hold that the second marriage constitutes “ lawful family 
necessity.” A first marriage beyond all doubt does constitute 
a “lawful family necessity” for the reasons given by Mr. Justice 
Chandavabkar in the case of Sundrabcci v. Shivnarayana, 
(1). But there are clearly cases in which a second marriage 
constitutes a family •necessity equally with a first marriage in the 
eyes of Hindu society. There ij an injunction on every male 
Hindu who entdfcs the form of life of a house-holder that he 
should beget a son for very clear and definite purposes. ^ There 
are religious ceremonies, e,g . the agnihotri, to be performed by 
a man which demand the active aid and assistance of his wife. 
There are many instances of a Hindu wife dying in her child- 
hood and I think it would be repugnant to the ideas prevailing 
among Hindus to hold that a second marriage in such a case 
would not be an absolute necessity or to hold that the defraying 
of expenses of such a marriage would not be a lawful and proper 
charge on the family. A member of # a joint Hindu iamily in 
(1) (190Y) L U B„ 32 Bom. , 81. 


1910 


Bhagibathi 

t?. 

Jokbu Ram 
Upawuu 



1910 


BHAGXRATIII 

f). 

Jokhxj Ram 
Upadhia, 


1910 
May 11. 


582 THE INDIAN LAW BEBORTS, fVOI*. TTT xx. - 

such a situation, he,, whose wife had died In. childhood and who 
wished to obtain a second wife would otherwise have to seek for 
p illation and bieak up the joint family before he could do that 
which the Hindu Law enjoins on him as a duty. I have 
no hesitation in holding that in such a ca-e as this, the carrying 
out of a second marriage would be the duty of the manager of 
the family, and he could, m order to meet the expenses, charge 
the family property. The circumstances of the present case in 
my opinion fully justify the expenditure which was incui red 
by the uncle of Bhagwati Singh. Bhagwati Singh was a young 
man whose wife had died leaving in his charge a young child. 
It was but natural that he should seek to obtain another wife. 
It was not a case of a man marrying a second wife while the 
first was alive, nor of au elderly man, with sons and grandsons 
alive, seeking to take to himself without justifiable reason a 
second wife. In the circumstances of the present case it would 
be impossible to hold that there was no justifiable necessity. 
The necessity was clear, and the uncle of Bhagwati Singh was 
fully empowered to incur the expenditure. As to the form of 
marriage it seems to me that it is more or less immaterial what 
that form was, provided it was legal and binding and the money 
was properly spent in carrying it out. In this view of the case 
I also would dismiss the appeal. 

By the Court.— T he appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Richards and Mr . Justice Tudball . 

RUP RAM (Plaintiff) v. MU3AMMAT RE W ATI and another (Defendants)/ 

Hindu law — Widow's estate?— Ghft by a female to her daughter— Right of 
daughter's heir —Acceleration of estate. 

Tlie- widow of a soilless separated Hindu, in possession as such of her 
htiaBand’s property, made a gift thoreof in favour of her daughter. The donee 
predeceased the donor, ‘and the donor rem lined in possession of the property 
the subject of the gift. Held that no action by the donee’s heir to recover 
possession would lie during the donor’s lifetime. JBhujgal Ram v. Lachma Kuar 
(X) referred to. 

^Second Appeal No. 837 of 1909, from a decree of D. R. Lylo, District Judge 
^fH^lgarh, dated the 13th of May, 1909, reversing a decroe of Muhammad Shah, 
Subordinate Judge of Aligarh, dhted the 25th of December, 1908. 

(1) (1888) X* D* R., 11 AH i# m 
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In this case the plaintiff sued for possession of certain zamin- 
dari and house property under the following circumstances. The 
property had originally belonged to one Narain Das, who died 
leaving him surviving a widow, Musammat Rewati, and a 
daughter, Musammat Durga. On the 3rd of December, 1894, 
Musammat Rewati made an absolute gift of all the property to 
her daughter Durga, who was then aged about five years. Musam- 
mat Durga died in 1900, and her mother remained in possession 
of the property, which she had probably never parted with. The 
present suit was filed in 1907. The Court of first instance 
(Subordinate Judge of Aligarh) decreed the claim, but this decree 
was reversed and the suit dismissed by the District Judge on 
appeal. The plaintiff appealed to the High Court. 

Munshi Govind Prasad , for the appellant. 

Mr. G. W . Dillon , for the respondents. 

Richards, J.— This appeal arises out of a suit in which the 
plaintiff claimed possession of certain zamindari and house 
property. It appears that the property iu dispute was originally 
the property of Narain Das, who died leaving him surviving 
Musammat Rewati, his widow, and Musammat Durga, his 
daughter. On the 3rd of December, 1891, Musammat Rewati, 
by a deed of gift, after reciting that she was in possession of her 
husband’s estate, who had died without a son and leaving Musam- 
mat Durga, his daughter, made an absolute gift of the property 
in favour of Musammat Durga, who was then a child, aged about 
five years. Musammat Durga died in the year 1900, and the 
present suit was instituted on the 27th of August, 1907. Ap- 
parently Musammat Rewati has remained all along in possession. 
It is said, however, that no question of limitation arises Itecause 
the plaintiff, Rup Ram, the husband of Musammat Durga, was 
a minor. The claim of Rup Earn is as heir to Musammat Durga^ 
and it is contended that the effect of the deed of J3rd December, 
1894, was to give to Durga and after her deldh to the plaintiff 
the interests of MusammaPI Rewifti, and that accordingly his suit 
for possession ought to be decreed. On the other hand the 
respondents contend that the only f effect of the deed* .of t , ^rd 
December, 1894, was to accelerate the # estate of Musam*H 
Diirga, in. ^ther words, that -Jfflt Ae execution if that deed, 
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Musammat Burga became entitled just as if Musammat Rewati 
were then dead. The case of Bhupal Bam v. Lachma Kuar (1) 
•is relied on by the respondents. In that case a Hindu widow 
had made a gift to her daughter* and a suit was brought by the 
reversioner claiming a declaration that the gift was not binding 
on him. The Court dismissed the plaintiff's suit giving as a reason 
that the daughter’s estate was merely accelerated as the effect 
of the gift. It has been conceded that if a Hindu widow makes 
an alienation either by sale or gift m favour of a stranger, the 
sale or gift will hold good during the lifetime of the widow. I 
confess that I felt some difficulty in understanding why a gift in 
exactly the same words In favour of a daughter ought not also to 
hold good during the lifetime of the widow. The case of relin- 
quishment by a Hindu widow m favour of the reversioner for 
the time being stands on a somewhat different basis. There the 
relinquishment is in favour of a person who might not necessarily 
be the reversioner at the time of the widow’s death* i.e.* when the 
succession opens up. However* it does appear to have been the 
opinion of this Court In more than one ca^e that the effect of a 
gift in favour of a daughter by a Hindu widow is merely to 
accelerate the daughter’s estate. In the present ease the merits 
are entirely with the defendants. I ebubt very much that the 
deed of gift was ever acted upoa m any way. I would dismiss 
the appeal with costs. 

Tudbaxl* J„— .1 fully concur with the opinion of my learned 
colleague. The trend of opinion in this Court seems to be that 
where a Hindu widow gives property inherited from her 
husband to a person who* if she were to die at once* would take 
the property* whether with a life estate or a full estate* her gift 
Would only be tantamount to relinquishment of her rights and 
acceleration of the rights of the person next entitled to possession 
after her. * In the case of a male heir the matter is beyond 
doubt and covered by authority. The case of Bhupal Bam v. 

Kuar (1) which was the case of a gift to a daughter 
Vte decide^ on the same principle, I would therefore dismiss 
the appeal 


m (1888) I* Iio R,i 11 All., 253, 



ALLAHABAD SERIES. 


585 


VOL. XXXT T,] 

By the Court. — The order of the Court is that the appeal 
is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Bichards and Mr, Justice Tudball . 

MULLA SINGH (Plaintiff) v . JAGANNATH SINGH and othebs 
(Defendants.)* 

Contribution -Becree for costs -Some defendants not contesting suit — Inability 
for contribution not a necessary consequence of a joint decree . 

The mere fact that a decree for costs has been made against several persons 
jointly will not of itself render the co-defendants liable in a smt for contribution ; 
but if one of the defendants pays the full amount of costs and then sues his 
co-defendants for contribution, he should show some equity existing between 
himself and h'S c > judgement debtors making the latter liable for contribution. 
Bear sly v. Middlemek (1) referred to. 


The question in this case was whether the respondents were 
liable to contdbute towards the amount paid by the appellant in 
execution of a decree jointly passed against the plaintiff and the 
respondents for the costs of a suit in which the parties to the 
present suit were arrayed as co-defendants. The facts which 
gave rise to the appeal are fully stated in the judgement of the 
Court. 

Munshi Gulzari Lai , for the appellant, contended that the 
decree was joint against all, and all the persons were jointly and 
severally liable for the amount of the costs decreed against 
them and paid by the appellant alone. Under the circumstances 
the plaintiff alone was not liable for the costs, and as he had to 
pay the entire amount, for which the respondents were also liable, 
they must contribute their quota of the liability. He relied 
upon Siva Panda v. Jujusti Panda (2) and Kishna Mcpn* v. 
Bahraini Sewak (3). 

Pandit Baldeo Bam Dave , for Narain Prasad, respondent, 
contended that the mere fact that the costs were decreed jointly 
and severally against all the defendants to the original suit and 
th#,tho§e%sts wererecovered from the plaintiff alone did not 

* ' * Second Appaal No.’ a decree of Muhammad 

* Judge. Small Cause- Qawnpore, exercising the power*o£* 

Judge,iated the 20 th of April, 1000, confirming a decree of .PiarA Ijal, Munsif 
of Akbarput, tjlated the 24th February, 1009. 'At J 


(1) (J.88l)'L. R.. 18 Ch. D .*236. j(2) 

^ (3) (1887) I. L. R., 9 


(1901J& L. R„ 25 Mad., 599, 
All*, 221, 
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entitle the plaintiff to claim contribution from the defendants. 
The plaintiff here must show that, there was some contract) 
between him and the defendants (and there is no allegation to 
that effect) or some equity which created a duty on the 
defendants to contribute the costs in question between themselves. 
The joint decree for costs was conclusive between the plaintiff 
to that suit on one side and defendants on the other. The 
question in the present case was between the defendants to that 
suit inter se, and that question could not be determined in the 
previous suit in which they were all arrayed as co-defendants. 
Upon the facts found, no equity existed in favour of the plaintiff 
against the contesting respondent. The non-appearance of the 
respondents in the original suit might have rendered them liable 
for costs to the original plaintiff, but that created no equity in 
favour of the present plaintiff. There was no reason if one 
innocent person was made to pay the costs of a suit why another 
innocent person should be made to contribute The following 
cases were referred to : — Kristo Ghtoncler Ghatterjee y tt Wise, 
(1), Suput S ingh v. Imnt Tewari (2), Manja v. Kadugochen (3), 
Thangammal v. Thyyamuthu (4), Fakire v, Tasadduq 
Husain (5) and Dearsly v. Middleweek (6), 

Munsbi Gulzari Lai , in reply referred to Ham Prasad v. 
Arja Nand (7) and Wilson v. Thomson (8), 

.Richards and Ttxdball, JJ. : — The facts out of which this 
appeal arose are as follows: — A suit, not the present suit, was 
brought to enforce a mortgage. There had been five mortgages 
affecting the property. One Jagannath represented the mort- 
gagors, and he was the principal defendant to the suit. The 
plaintiff in that suit, who was the fourth mortgagee, had paid off 
the first three. Narain Pras&d represented the second mortgagee, 
whohaclb&en paid off, and J also in part represented the fifth 
mortgagee, Mulla also in part represented the fifth mortgagee as 
an assignee from Narain Prasad. Narain Prasad in his written 
admitted the plaintiff's claim, and as to his own 


(1) (18?0)f4 f W. A, C. R 5 70 
>(2)41880) IJu. R., 5 Cate*, 720. 
(3) (1883) I L. R„ 7 Mad., 89. 
'4) (1887) I* L» R.j 10 Slad.,-518. 


(5) (1897) I. L. R„ 19 All., 462. 

(6) (1881) L. R., 18 Oh. D., 236. 

(7) Weekly Notes, 1890, p. 161. 

(8) 1873, L. B„ 20 Eq., 459. 
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mortgage lie stated that he would bring an independent suit. 1910 
MulJa in his written statement, which was a separate one Mulla Siksh 
from that of Narain Prasad, stated that he had nothing to do T '• 

with the property, and th&b the real person interested was Singh. 
Narain Prasad. Jagannath disputed the first four mortgages and 
succeeded in getting in the first instance the suit] dismissed. The 
plaintiff appealed making Mulia and Narain Prasad respondents 
as well as Jagannath. Jagannath alone appeared. Narain Prasad 
and Mulla were unrepresented. The Court allowed the appeal, 
and a decree followed ordering the respondents, which of course 
included Narain Prasad and Mulla, to pay the costs incurred by 
the appellant. Jagannath. it appears, is a man of straw, and 
when the decree -holder came to execute his decree for costs, he 
executed it against Mulla alone, who was obliged to pay all the 
costs. Mulla then instituted the present suit against Jagannath 
and other persons, including Narain Prasad, claiming contribution 
in respect of the decree for costs which he had been obliged to 
satisfy. The court of first instance held that it was Jagannath 
alone who had caused all the trouble, and it gave Mulla a decree 
as against him exempting the other defendants including Narain 
Prasad, The lower appellate court confirmed the decree of the 
Munsif. Hence the present appeal. The appellant contends that 
he and the judgement-debtors other than Jagannath were all 
equally innocent, and that he having paid the decretal amount is 
entitled to contribution. Of the respondents Narain Prasad alone 
appears, and he contends that it is necessary, before the plaintiff 
can obtain contribution, that he should show some equity existing 
between the plaintiff and his co -judgement-debtors making the 
latter liable to contribution. In the present case if either Mulla 
or Narain Prasad had appeared in the appellate court in, all pro- 
bability there would have been no decree for costs against either 
on© or the other of them. Both neglected to take this precaution, 
and it is contended that the mere fact that a binding and conclu- 
sive decree is passed between the plaintiff in the original ahd 
the defendants to that suit does not render the judgement-debtors 
liable as a matter of course, and that as between the judgement- 
debtors the decree is not in any way conclusive. After carefully 
considering the matter we have com© the conclusion that the 
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decision of the court below ought not to be disturbed. We have 
been referred to no case in which the mere fact that a decree for 
costs was made against several persons rendered the co-defendants 
liable in a suit for contribution. In the ease of Dearsly v. Mid- 
dleweeJc (1) an injunction with costs had been granted against two 
defendants, one a tenant of the plaintiff, and the other an under 
tenant. The injunction was granted in respect of a covenant in 
lease of a certain messuage not to use the same as a beershop. The 
tenant then brought a suit fora rescission of the undei -lease against 
the under-tenants, and the under-tenant by way of defence and 
counter claim asked for contribution in respect of the costs 
of the first action, all of which had been paid by him. Fry, J. ? 
said: — “This is an application for which there appears to be no 
precedent, and I shall not make one. I shall follow the dictum 
which has been cited to me from the Court of Appeal in Real and 
Personal Advance Company v. McCarthy and hold that a 
defendant cannot proceed against a co-defendant for contribution 
in respect of costs to which both are equally liable.” In the 
present case the plaintiff brought all the trouble upon himself by 
not appearing in the appellate court and seeing that a proper 
order so far as he was concerned,, was made as to costs. We 
cannot see that he has any right against the respondent Narain 
Prasad who was equally innocent with Mm As the appeal 
proceeds on grounds .common to all the respondent excepting- 
Jagannath, the order of the court below will stand as against them 
also. The appellant must pay the costs of Narain Prasad. 

Appeal dismissed. 


(1) (1881) L. R., 18 Oh. D., 236, 
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Before Mr. Justice Bichards and Mr. Justice Tudhall. 

JDEBX SAHAX and anoxhee (Plaintiffs) v. GANGA SAHAX and othess 

(Defendants).* 

Act No. IX of 1872 ( Indian Contract Act), sections 16 and 19 A — Contract —? 
Undue influence — Fads necessary to justify interference of court on the 
ground of undue influence. 

The power of a court to interfere with contracts alleged to be unconscionable 
is limited by the provisions of the Indian Contract Act, 1872, sections 16 and 
19A. The fact that an excessive rate of interest is charged in a contract is not 
alone sufficient to establish that the making thereof has been induced by undue 
influence, but the court must also And that the lender was in a position to 
dominate the will of the borrower when the contract was entered into before any 
presumption arises that the contract was induced by undue influence. Balkishan 
Das v. Madan Lai (1), Kirjga Bam v. Sami-ud-din Ahmad Khan (2) and Lhampal 
Las v. Maneshar Bakhsh Singh (8) referred to a 

The facts of this case were as follows 

The defendant No. 1, who was the lather of the other defen- 
dants, had executed in favour of the plaintiffs two mortgage- 
deeds for Rs. 215 and Rs. 99 on August 5fch, 1897, and December 
5th, 1899, respectively. The rate of interest in the fir-t deed was 
Re. 1-14-0 per cent, per mensem, compound interest, with annual 
rests. There was a similar stipulation for compound interest in 
the second bond, but the rate agLeed upon in this case was 
Re. 1-10-0 per cent, per mensem. The defendants had paid only 
Rs. 150, so the plaintiffs sought to recover the balance. The 
defendants pleaded, inter alia, that the late of interest and com- 
pound interest entered in both the bonds were very severe and 
penal ; and it was not enforcible by the court. 

The courts below decreed the claim, but allowed interest at 
the rate of 2 per cent, per mensem, simple interest only. The 
judgement of the District Judge was as follows : — • 

“ In this matter the learned Subordinate Judge has reduced the rate of 
interest on two bonds as unconscionable. The appellants appeal against the 
reduction. The defendants pleaded that the rate of interest w-as^ Mrd and un- 
conscionable, hut even had they not done so, it has been laid down in Foma 
Longta v. William dllespie (4) and Balkishan Las v. Madan Lai (1| ^ 
that a court can suo motu reduce^ interest as unconscionable. ’ It haa bees 

. , % _ * „•* 

* Second Appeal No. 913 of 1909, from a decree of Louis Stuart, District 
Judge of Meerut, dated the 15th of July, 1909, confirming a decree of Raghubansa 
Lai, Subordinate Judge of Meerut, dated the 19th of May, 1909. 

(1) Weekly Notes, 1907, p. 55. (3) (1905) L fir Bs, 28 All., 570. 

(1903) 1. 1* B., 25 All., 281. (4) (1907) X, L. B., 31 Bom, 348. 


1910 
May 17. 



1910 


Debt Sahai 

Gang a 
Sahai. 


590 THE INDIAN LAW REPORTS, [VOL. XXXII. 

laid down that in the case of an unconscionable bargain a court can interfere, m 
absence of undue influence or penal clauses, to reduce interest. Amongst many 
decisions to that effect may be mentioned Kirpa Mam v. Samiuddm Ahmad 
. Khan ( 1 ), Maghunath v. NilJcanth (2) and Maja Mohham Singh v. Maja 
Mup Singh (3). There can thus be no doubt as to the fact that the learned 
Subordinate Judge has discretion to reduce interest. It remains to be decided 
whether he exercised that discretion wisely. The facts are as follows on this 
point . — One bond is dated 5th August, 1897, and was for Rs. 215. The other is 
dated 5th December, 1899, and was for Rs. 99. The learned Subordinate Judge 
has awarded simple interest at Rs. 21 per cent, and the total decree is for Rs. 780, 
as Rs. 150 have already been repaid. The appellants will receive m all their 
principal and twice as much again as interest. The security appears ample. 
Under the circumstances I consider that the learned Subordinate Judge exercised 
his discretion wisely. I dismiss this appeal.” 

The plaintiffs appealed to the High Court. 

Dr. Satish Chandra Banerji , for the appellants : — * 

The courts below were wrong in making a new contract for 
the parties. There is no suggestion m the wiitten statement that 
any undue influence had been exercised upon the mortgagor or that 
there was fraud or any other inequitable circumstauce. The late of 
interest was a matter of contract, the parties entered into it with 
their eyes open, and unless a case were made out within the mean- 
ing of the amended section 16 of the Indian Contract Act; the court 
could not interfere simply because in its opinion the rate was 
high ; Dhanipal Das v. Maneshar Bakhsh (4). The Allahabad 
cases relied upon by the couit below are distinguishable, and 
so far as they purport to lay down certain equitable principles 
upon the strength of some old cases, they can no longer be 
supported. Compound interest is not penal, nor does the fact 
of the debtors necessity establish by itself a case of undue 
influence , Swndar Koer y. Rai Sham Rrishen (5). Reference 
was also made to Meghrarj v. Hargayan (S. A. No. 891 of 1909, 
decided on the 16th of May,,. 1910).* 

*.The*^ judgements in this ease were as follows 

Rjchabds, J. — This appeal arises out of a suit to enforce a mortgage. The 
only question which, has been argued in-ihe appeal is that the court below was 
not justified in reducing the interest from the contractual rate of 15 per cent, per 
annum compound interest to 15 per cent, simple interest all through. There 

(1) (1903)1 L. R., 25 All., 284 (3) (1893) L. B., 20 I. A., 127 , 

(2) (1893) L. R., 20 X- A., 112 s X. L R., 15 All., 852. 

I. Ii. B., SKLOalC., 843.- (4) (1905 > I. L. R., 28 All., 70 (583). 

(6) (1906) I. L. R., 34 Oalo., 150. 
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The respondents were not represented. 

Richards and Tttdbale, JJ. : — This appeal arises out of a 
suit on foot of two mortgages. The rate of interest was Re. 1-14-0 

per cent, per mensem with yearly rests. The first bond was 

’ — — — — — * 

appears to be no reason for setting aside the contract of the parties save the fact 

that the rate of interest was 15 per cent, compound interest with half-yearly 
rests, coupled with the fact that the security was considered by the court below 
to be a good security. The learned Judge in reducing the interest said : — “ This 
is in my opinion an unconscionable rate on what was apparently a perfect securi- 
ty. The court has absolute discretion to reduce the interest in such a case even 
when the point is not raised.” He then refers to the case of Balhishan Das v, 
Madan Lai (W. N„ 1907, p. 55). The facts of that case were very different from 
the facts of the present case, as will appear on a reference to the report. At the 
time of the execution of the bond the borrower was heavily indebted to the lender. 
He was an extravagant and dissipated man and the terms of the contract were 
undoubtedly hard and unconscionable. Hot only was the rate of interest extreme- 
ly high, Rs. 37-8 per cent, per annum with six-monthly rests, hut the bond 
contained other onerous terms. As I was party to the decision in Balhishan 
Bat v. Madan Lai , and as I think the oase has been a little misunderstood, I 
desire to say a few words on what I conceive to he the law on this question. In 
my opinion the court’s power to interfere with contracts in cases like the present 
is limited to the provisions of the Indian Contract Act. Section 19A of that 
Act provides that t€ when oonsent to an agreement's caused by undue influence, 
the agreement is a contract voidable at the Option of the party whose consent 
was so caused. Any such contract may be set aside, either absolutely, or, if the 
party who was entitled to avoid it has received any benefit thereunder, Upon 
such terms and conditions as to the court may seem just,” In order to see 
what is meant by the expression * undue influence ’ we have to look to the pro- 
visions of section 16, clauses (1) and (2). Then comes clause (3) which is the 
only clause that could jfossibly apply to a case like the present. This clause 
provides that “ where a person who is in a position to dominate the will of 
another enters into a contract with him and the transa#ion appears, on the 
face of it or on the evidence adduced, to be unconscionable, the burden of proving 
that such contract was not induced by undue influence shall lie upon the person 
in a position to dominate the will of the other.” Now, assuming for the pur- 
poses of argument that the court is entitled to hold a bargain to be unconscion- 
able merely on the ground that the rate of interest is excessive having regard to 
the security, it is necessary to find also that the lender was in a position to 
dominate the will of the borrower when* the contract wa3 entered into before 
any ‘ presumption arises that the contract was induced by undue influence. 
♦There is no thing in the present case to suggest that the lender was in a position 
^to dominate the will of the borrower. See also Dhanipal Das v. Manes bar 
Bahhsh (L Ij. R.> 28 AH., 570). I think the appeal should be allowed. - „ 
Tudball, J. — -I fully agree. In all cases of this*kind the -eourt must look 
to the facts «&ifd ciroum 3 tanoe 3 of the oase, and unless in a oase there is unfai 
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dated the 6th of August, 1897, for Ks. 216, and the second was 
dated 6th December, 1S99, for Ks. 99. The total amount claimed 
*was Ks. 1,270-9-0 alter allowing payment of Rs 150. The 
only question is whether or not the court below was justified in 
reducing the interest from the contractual rate of Re. 1-14-0 per 
cent, per mensem compound interest with yearly rests to Ks. 24 per 
cent, per annum simple interest. The learned Judge says : — The 
defendants pleaded that the rate of interest was hard and 
unconscionable,” and lie then goes on to cite cases upon which he 
relies as authorities for the proposition that the court can of its 
own motion reduce interest as unconscionable. He says : — C( It 
has been laid down that in the case of an unconscionable bargain 
a court can interfere in the absence of undue influence or penal 
clauses to reduce interest. There can be no doubt that the 
learned Subordinate Judge had discretion to reduce interest.” 
It will be seen that it was neither pleaded nor proved that there 
was any undue influence or any penalty. In the judgement of 
this Bench delivered on the 16th of May, 1910, in Second Appeal 
No. 891 of 1909, we pointed out that the power of a court to 
interfere with contracts is limited to the provisions of the Con- 
tract Act. There are dicta to be found in the cases of Balhishen 
Das v. Madan Lai (1) and Kirpa Ram v. Sami-ud~drin Ahmad 
Khan (2) which seem to us liable to misconstruction. These dicta 
must be read in conjunction with the facts of the cases. We 
therefore think it .right to refer to the decisipn of their Lordships 
of the Privy Council in the case of Dhanipal Dag v. Maneshar 
Bahh8h Singh (3). At page 683 of the report their Lordships, 


dealing, the court must enforoe^the contract made by the parties. In the pre- 
sent case, there is absolutely nothing to suggest that there was undue influence 
of sort or any unfair dealing on the part of the lender, and I can see no 
just reason why any relief should be given to the debtor under these circ urns tan- 
cqs. I would also admit the appeal. 

By the Cotjbt. — Order of the Court is that we allow the appeal, modify the 
decrees of both the courts below and decree the plaintiffs’ claim for Rs. 903-8*0 
plus simple interest from the date of suit at 6 per cent, per annum as the 
plaintiffs waited for a long time. We direct that the parties abide their own costs 
in all courts. We extend the time forrpayment to the 16th of November, 1910. 

n 

Weekly F oles, 1907, p. 65. (2) (1908) I.iL.'B..'25(All ,’384. 

<3) (1906) % L, B„ 28 All., 670. ' 



Allahabad sebies. 


593 


VOL. XXXII.] 


referring to the decision of the Subordinate Judge which had 
been confirmed by the Judicial Commissioner of Oudh ; said as 
follows: — “The Subordinate Judge was wrong in deciding the* 
case in accordance with what he supposed to be English equitable 
doctrine. He ought to have considered the terms of the amended 
section 16 only.” The Contract Act is referred to. It is quite 
clear that it is only under section 16 in cases like the present that 
the court has power to interfere with a contract entered into by 
the parties. The section is limited to contracts induced by undue 
influence. A contract induced by undue influence is defined by 
section 16 ; clause (1) of the Contract Act. Clause (3) is the 
only clause which refers to unconscionable bargains; and in 
applying the provisions of the section it will be seen that it is 
only where the lender is in a position to dominate the will of the 
borrower that a presumption arises that a transaction which on 
the face of it appears to be unconscionable was induced by 
undue influence. In the present case ; as already pointed out; 
undue influence was neither pleaded nor proved, nor is there 
anything whatever to show that the plaintiffs were in a position 
to dominate the will of the borrowers. Under these circumstances 
we allow the appeal and modify the decrees of the courts ^dow 
by decreeing the plaintiffs’ claim in fulL As the rate of interest 
was in our opinion very high; we allow no interest from the date 
of suit. The appellants must have their costs. 

Appeal allowed* 
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• May 23. 


Before Mi r, Justice Tudlall and Mr . Justice Channer. 

RAM BARAN RAI and others (Defendants) v. KAMLA PRASAD 
(Plaintiff) and MUSAMMAT RAJWANTI KUAR (Defendant).* 

JLmdu Law — Mitakshara — Succession — Samanodakas — 

Bandhus — Cause of action. 

Samanodakas are those who participate m the same oblations of water 
and include descendants from a common ancestor more remotely related 
than the thirteenth degree from the propositus. A sister’s son is only 
a bandhu. A samanodaka is a nearer heir to a deceased Hindu than a 
bandhu and will exclude the latter. Where therefore B was m the thirteenth 
degree from the common ancestor L and D was m the fourteenth degree 
from him and B’s widow executed a deed of compromise declaring that 
after her death D would become entitled to the possession of B’s property, 
held that this gave no cause of aotion to B’s sister’s son for a suit for declara- 
tion of title and cancellation of the deed. Bai Levkore v. Amritram Jamiairam 
(1) referred to. 

The facts of this case were as follows : — 

On the death of Bindachal Rai, the last owner of the pro- 
perty in dispute, his mother, Musammat Rajwanti, succeeded to 
it and got possession. A dispute arose as to the succession 
between her and the present appellants who claimed to be 
entitled to the property. They brought a suit against her for 
possession ; this suit was compromised. The compromise cr recog- 
nized the light ” of the Musammat to remain in possession during 
her life-time, and declared that on her death the present appellants 
would be entitled to succeed as the nearest reversioners. They 
were of the 14 th degree of lineal descendants, counting from 
the common ancestor, Lala Rai. Thereupon the fiisfc respon- 
dent, Kamla Prasad, who was the son of a sister of Bindachal 
Rai, brought the present suit against both the parties to the 
former suit, on the allegations that he was a nearer reversioner 
than the appellants and that the former suit and the compromise 
were collusive. He therefore prayed for a declaration that he 
was the next heir and that the compromise was void and 
ineffectual as against him. Both the lower court® held that the 
plaintiff, being a near bandhu , was a nearer reversioner than 
the defendants, and partly decreed his claim. The defendants 
appealed. 

* Second Appeal No. 566 of 190$ from a decree of Sri Lai, District Judge of 
Ghazipur, dated the 20th af 1 April, 190$, confirming a decree of Ohhaj ju Mai, 
Subordinate Judge of iGhazipur, dated the 14th of January, 1909. 

(1) (1885) I, L, R., 10 Bom., 372, 
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Mr. M* L, Agarwala, for the appellants : — 

The plaintiff, who is a sister’s son, is a bandhu • According to 3 
the Mitakshara the order of succession is as follows i—Sapindas, 
then Sakulyas, then Samanodakas, and after them Bandhus. 
Mayne : Hindu Law , 7th Edition, paragraphs 574 and 575. 
The appellants are samanodakas. This class extends not only 
to seven degrees beyond the sakulyas , but even further, so long 
as the pedigree can be traced. A lineal descendant, however 
far down the genealogical table he may be, is a samanodaka, so 
long as he can trace his descent from a common ancestor. Mayne : 
Hindu Law , 7th Edition, paragraph 574. Sarvadhikari : 
Principles of Hindu Law of Inheritance (Tagore Law 
Lectures, 1880), pp. 656, 686, 687. Bai Devkore v. Amritram 
Jamiatram (1). The Mitakshara: Chapter II, section 5, pi. 6. 
The effect of the compromise was to confirm the posses- 
sion of Musammat Kajwanti for her life and to declare that, 
after her, the appellants would be the oiext reversioners. This 
was entirely in accordance with what the position of the parties 
was according to the Hindu Law. There was no collusion 
and no infringement of the right of any one. 

Munshi Harihans Sahai, for the respondents 
The plaintiff is the next reversioner, and not the appellants. 
The appellants are not samanodahas , as they are more than seven 
degrees beyond the sakulyas . The class of samanodakas includes 
only those who are wijhin seven degrees from the sakulyas . Ghose : 
Hindu Law, p. 125. Golap Chandra Sarkar : Hindu Law , 
p. 64. Even if the plaintiff be held not to be the next rever- 
sioner, he has, vTnder the circumstances # of the ‘case, a right to 
sue. A remote reversioner can sue where the near reversioner 
colludes with the widow. * Bani Ariund Koer v. The Court of 
Wards (2). In the compromise Musammat Kajwanti assented 
without demur to the assertion, *by the other side, of their 'present 
ownership of the“property, over which they professed to give her 
possession for life, not because she was entitled to it, but merely 
in lieu of maintenance. The following cases are in my favour : — • 
Bakhiawar v. Bhagwana (3) smi^SMo Singh v. Jeoni (4). 

11) 1885) I. L, R., 10 Bom., 372. (3) -43©10) I. B. R„ 32 AIL, 176, (178), 

(2) (1880)1,. R., 8 I. A., 14 ; (4) (1897) I. L. R., 1%A1L, 524, 

’''LL, R., 6 Oalo.,:764 i ‘ ^ 
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Mr. M. L. Agarwala was not heard in reply ; but he referred 
to Mayne : Hindu Law , 7th Edition, paragraph 648. 

Tudball and Chamier, JJ This appeal arises out of a suit 
brought by the plaintiff claiming as the next reversioner to 
Bindachal Rai to obtain a declaration that he is entitled to the 
estate of the deceased after the death of his maternal grand-mother, 
Musammat Rajwanti Kunwar, and that the deed of compromise, 
dated the 5th of June, 1908, was void and ineffectual as against 
him. In paragraph 5 of the plaint he stated that the defendant, 
first party, had brought a suit against Rajwanti Kunwar to 
recover possession of the property left by Bindachal Rai ; that 
they colluded, and on the 5th of June, 1908, filed a compromise 
in the suit to the effect that the defendant, 2nd party (i. e., 
Rajwanti Kunwar) would remain the owner and possessor of 
the property left by Bindachal Rai as long as she was . 
alive, and that after her death the defendants, first party, 
would become entitled to the possession of the aforesaid property. 
In paragraph 6 the plaintiff urged that this compromise was 
prejudicial to him. as [according to Hindu Law he is the heir 
of Bindachal Rai and the defendants, first party, could nob in 
any way be deemed to be his heirs. With the plaint was filed 
a pedigree which will be found at page 7 of the paper book. 
In this pedigree one Lala Rai is shown as the common ancestor 
from whom Biudachal Rai and also the defendants, Rambaran 
Rai, Sita Ram Rai, and Swarath Rai are descended. Bindachal 
Rai is shown as being in the thirteen degree from Lala Rai, 
while the defendants are shown in the fourteenth degree from 
him; The defendants in their written statement filed another 
pedigree which will be' + 'found at page 9 of the paper book in 
which thejr show themselves as within 6 or 7 degrees of Lala 
Rai. They also raised a plea that the plaintiff was the son of 
Bindachal Rai’s step-sister and not of his own sister. The court of 
first instance granted the plaintiff a declaration that the compro- 
mise made by Rajwanti Kunwar on the 5th of June, 1908, 
was collusive and that thtf declaration therein that the defendants 
were the heirs after her was not bindiiig on the plaintiff. This 
decree was upheld on "appeal. In this Court it is urged that 
On the plaintiff's own pedigree the defendants appellants are 
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the reversioners next entitled to take the estate of Bindachal 
Rai on the death of Rajwanti Kunwar, and that therefore the 
plaintiff has no cause of action to obtain the declaration which 
he seeks, as the compromise does nothing more than declare 
that the defendants are the reversioners according to Hindu 
Law. On behalf of the respondent it is urged that the appel- 
lants cannot be the next reve rsioners because they are too 
remote from Lala Rai, the common ancestor. It is next urged 
that under the compromise in question the mother recognized 
the title of the appellants as actual owners of the property on 
the date of the compromise, and that this was prejudicial to 
the interests of the plaintiff at least as a remote reversioner* 
In regard to the first point, on page 686 of SarvadhikarPs 
Principles of Hindu Law of Inheritance ; it is laid down:*— 1 '< In 
default of gotraja sapindas , says the Mitakshara, the succession 
devolves on samanodakas , and they must be understood to 
reach to seven degrees beyond the gotraja sapindas , or else as 
far as the limits of knowledge as to birth and name extend.” 
At page 778 of Mayne’s Hindu Law, 7th Edition, in paragraph' 
674, where Mr. Mayne discusses sakuiyas and samanodakas , 
he says : — Cc The former extend to three degrees both in ascent 
and descent beyond the sapindas , and the latter to seven de- 
grees beyond the sakulyas , or even further so long as the 
pedigree can be traced.” The same question arose before the 
Bombay High Court in the case of Bai DevJcore v. Amritram 
Jamiatram (1). It was there held that the word $am&vhod&T$i»$ % 
meaning literally those participating in the same oblation of 
water, includes descendants from , a common ancestor, more 
remotely related than the thirteenth degree# from the propositus . 
Mitakshara, chapter II, section 6, pi# 6, was quoted which runs 
as follows:—* 4 If there be none such^ the v succession devolves on 
kindred eonneoted by libations of water ; and they must be un- 
derstood to reach tn seven degrees beyond the kindred connect 
ted by funeral oblation# of food: or^else as far as the limits of 
knowledge as ta birth* and name extend.” It is quite clear on 
the- authorities and op the face of the pedigree filed by the 
plaintiff himself that the defendants • appellants are nearer 
(1) (1885) I, Ii. R.» 10 Esin., 873. 
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reversioners to Bindachal Rai than the plaintiff, who, at the 
utmost, being a sister’s son, is a bandhu. 

In regard to the argument that the mother did more 
than acknowledge the rights of the appellants as reversioners, 
this is entirely a new case which has been put before the Court 
for the first time on this appeal. The plaint, the pleadings in 
the lower courts as well as the judgements of the lower courts 
show clearly how the compromise was lead by the parties in 
those courts. We have nothing before us to show what were 
the pleadings and the issues in the suit which was originally 
brought by the defendants appellants against Musammat Rajwanti 
Kunwar. We have before us only the compromise that the 
defendant should remain in possession in lieu of maintenance 
during her lifetime, and that after her death the then plaintiffs 
would get the property as heirs and owners after Bindachal 
Rai. In our opinion the plaintiff has no right whatever to put 
forward at this late stage a new case. As the case stood in 
the lower court, the plaintiff claimed to be a nearer reversioner 
than the defendants, and on that ground sought ^a declaration 
that the compromise was not binding as against him. As has 
been shown above, he is a remote reversioner, and the defen- 
dants appellants on his ("plaintiff's) own showing are nearer heirs 
to the estate of Bindachal Rai, The compromise does nothing 
more than acknowledge the right of the mother Rajwanti 
Kunwar to remain in possession for her lifetime and the right 
of r the defendants appellants to enter into the estate on her 
death if they are then alive. In our opinion the plaintiff has no 
cause of action whatsoever for the present suit. 

We allow the appeal and set aside the decree of the lower 
courts. The suit will stand dismissed with costs in all courts. 

Appeal decreed . 



VOL. XXXII.] 


ALLAHABAD SEEIES. 


599 


PRIVY COUNCIL. 


DEBI BAKHSH SINGH (Defendant) v. CHANDBABHAN SINGH, 
(Plaintiff). 

[On appeal from the Court of the Judicial Commissioner of Oudh at 
Lucknow.] 

Act JJo. I o/1869 ( Oudh Estates ActJ , sections 8 and 22, sub-section (11) —Suc- 
cession to estate of taluqdar dying intestate whose name is entered in lists 
1 and 5 — Impartible estate — 44 Primogeniture ,” meaning of in tanad granted 
by British Q-overnment in i860 — Effect of gassing of Act Pfo. I of 1869— 
Lineal grimogenxture and not nearness of degree , 

A sanad granted to a taluqdar in i860 contained the condition that “ in the 
event cf your dying intestate the estate shall descend to the nearest male heir 
according to the rule of primogeniture.” After the passing of the Oudh Estates 
Act (I of 1869) his name was entered as a “ taluqdar ** in list 1, and in list 5, 
whioh was a list “of the grantees to whom sanads or grants may have been or 
may be given or made by the British Government up to the date fixed for the 
closing of the hat, declaring that the succession to the estates comprised m such 
sanads or grants shall thereafter be regulated by the rule of primogeniture.” 

Held that the meaning of the word i£ primogeniture ’ * in the sanad was the 
ordinary meaning of the same word m the Law of England. On the death of the 
taluqdar’s widow the succession to his estate was contested by his cousin the 
respondent, who would be the heir if the succession was governed by the rule of 
lineal primogeniture, and his uncle, who would succeed if it was regulated by 
nearness of degree. 

Held that the question whether the estates of taluqdars for the purposes of 
intestate succession must be treated as impartible is settled by authority in the 
affirmative — Ban Bijai Bahadur Singh v. Jagatgal Singh (1) and Jagdish 
Bahadur v. Sheo Bartab Singh (2). The succession therefore to a taluq must be 
to an impartible estate whether the estate “ordinarily devolved 1 upon a single 
heir ” as in list 2 of section 8, or whether the succession was to be regulated by 
the rule of primogeniture as' m lists 3 and 5 of section 8. 

Section 22, in so far as it describes in the first ten of its sub-sections the 
specific order of heirs preferred to the succession^ must have force given to it to 
the effect of standing as a statutory substitute for any line of succession set 
forth in the sanad. Where sub-section 11 of section 22, coming as it does at the 
close’ of the long list of specific stages of prescribed succession, sets up the rule 
that in default of any one taking under the previous sub-sections there should bo 
preferred “ such persons as would have been entitled to succeed t6 the estate 
under the ordinary law to which persons of the religion and tribe of such 
taluqdar &c*, are subject/* it must be construed as being a general relegation 
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of parties to the situation in which they would have been found apart from 
the Act. 

In the present case that situation was found m the sanad itself, and was 
also contained, either by way of affirmance, or at least by way of narrative in 
list 5 of section 8 of the Act. While the specific rules of succession m Act I 
of 1869 must be held to displace this, the general reference to what is not covered 
by those specific rules must include a reference to the rights of parties ascer- 
tained in the sanad which was the original title to the property. 

On these principles and this construction. Held (affirming the decision of 
the Court of the Judicial Commissioner) that the succession should be regulated 
by the rule of lineal primogeniture and not by nearness of degree and that the 
respondent was entitled to sucoeed. 

Appeal >from a judgement and decree (5th July 1907) of 
the court of the Judicial Commissioner of Oudh, which partly 
reversed a decree (13th September 1906) of the Subordinate 
Judge of tahsil Biswan in the district of Sitapur. 

The questions for determination in this appeal were questions 
of law mainly relating to the proper construction of certain 
sections of the Oudh Estates Act (I of 1869). A question of fact 
was in dispute between the parties in the courts in India, namely, 
the question whether the plaintiff, as he alleged, was entitled 
to the property in suit by a family and tribal custom of primo- 
geniture; but both coin ts below concurred in finding as a fact 
that no such'custom had been proved. 

The suit out of which the appeal arose was brought by the 
respondent as heir of his cousin Raghuraj Singh, against the 
appellant, his uucle, who had on the death of the widofr of 
Raghuraj Singh taken possession of the property in dispute. 

A pedigree in which the relationship of the parties to the suit 
is sufficiently shown will be foufid set out in the judgement of 
their LordshipB of the Judicial Committee. 

The property in suit consisted of two estates, named Rajpur 
Keobana and Thangaon, and r other property. The Rajpur estate 
was conferred upon Raghuraj Singh by Government in 1860 
under a sanad which contained the following provision : — “It is 
another condition of this grant that, in the event of your dying 
intestate, or any of your successors dying intestate, the estate 
/ shall descend to the nearest male heir according to the, rule of 
primogeniture.” And the* name of Raghuraj Singh was entered 
in lists 1 and 5 prepared under section 8 of Act I of 1860. 
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The estate of Thangaon was given to Hanuman Bakhsh Singh, 
a cousin of Raghuraj Singh, and eventually became the property 
of the latter, who also acquired the other property in suit, and 
died childless and intestate on 15th January, 1892, all the dis- 
puted property then passing into the possession of his widow 
Rani Brijnath Kunwar. She died on 5th August, 1904, and 
after her death mutation of names was effected by the Revenue 
Court in favour of the present appellant in respect of all the 
property in suit, his claim thereto being that he was the nearest 
reversioner and as such was entitled t> it according to the 
ordinary law of inheritance under the Mitakshara. 

The respondent thereupon, ou 14th November, 1905, instituted 
the present suit against the appellant, the younger brother of the 
respondent’s father, who had predeceased the widow Brijnath 
Kunwar. The plaintiff claimed to be entitled to succeed in 
preference to the defendant under the rule of lineal primogeni- 
ture, which was, he contended, applicable to the taluq of Rajpur 
under the sanad and the* Oudh Estates Act, 1869, and to the 
rest of the property under the family custom above mentioned. 

The defendant put in a written statement in which he 
denied that the succession to the property in suit, or auy part of 
it, was governed by the rule of lineal primogeniture whether by 
custom or otherwise. Issues were framed, of which the 5th only 
is now material, namely : — “ Whether the plaintiff is entitled to 
the property in dispute under the Hindu Law and Act I of 1869 
and also under tha family and tribal custom as pleaded by the 
plaintiff.” 

The courts in India, however, both agreed in holding that 
the plaintiff was not entitled to any of the property left by 
Raghuraj Singh other than the taluq of Rajpur. This appeal 
therefore relates to that estate alone! 

The Subordinate Judge held that the plaintiff was not 
entitled to any part of the property, and dismissed thestdi. 
In doing so, he summed up his findings with * regard td the 
plaintiff's claim under Act I of 1869 as follows 

ti Firmly, that the plaintiff cannot claim the estate tinder the terms of the * 
sanad granted to Raghuraj Singh, because it was superseded by Act I of 1869 
and was not revived by the Crown Grants Act, 1695 ; 


mo 


Debi Bakhsh 
Sn»GH 
c. 

Chandra- 
BHAN SlBGH, 



1910 


Debi Bakhsh 
Singh 

v. 

Chandka- 
bhan Singh. 


602 THE INDIAN LAW REPORTS, [VOL. XXXII. 

Secondly , that, even assuming that the plaintiff’s claim under the terms of 
the sanad is admissible, the language of the sanad fails to show that succession 
according to lineal primogeniture was intended. 

Thirdly , that when clause (11) of section 22 is reached, the estate does not 
descend as an impartible property and that therefore the rule of primogeniture- 
much less lineal primogeniture — does not apply , 

Fourthly , that even if it descends as an impartible property, m the present 
case, succession will not be governed by t ho rule of lineal primogeniture , and 
Fifthly , that the succession to the estate shall be regulated by the Hindu Law, 
and that the estate will devolve upon the nearost male heir, i. e the defendant, 
who was alive when the widow Rani Brijnath Kunwar died. » 

“ The result is that the suit fails and is dismissed with costs.” 

An appeal by the plaintiff was heard by the court of the Judicial 
Commissioner (Mr. E. Chamier, Judicial Commissioner^ and 
Mr J. Satjnbers, officiating 1st additional Judicial Commissioner) 
and the court delivered judgements the material portions of wh/ch 
were as follows : — 

Mr. ChamieR; (after expressing agreement with the court 
below that the custom set up by the plaintiff had not been, proved 
and that therefore his claim to the property other than the Raj- 
pur taluq had been rightly dismissed) continued - 

“ Tho question whether the plaintiff is entitled to the Rajpur Keotana 
estate is ono of so mo difficulty and importance ” 

and after referring to the respective contentions of the parties 
and the authorities cited in support of them he proceeded : — 

“ The question is whether the words ‘ rule of primogeniture ’ m section 8 
of the Act denoto tho succession of the eldest or first born among several claim- 
ants equally entitled under the ordinary law, or tho succession of the represent- 
ative of tho senior line, however romote he may bo, lineal primogeniture It is 
common ground that tho words do not denote the succession of the first-born or 
eldost collateral regardless of line and dogroo. It is only by est tblishmg lineal 
primogeniture as the rule of succession applicable to ostatos m List 3 that the 
plaintiff can succeed, for the dofendant is older than the plaintiff and is ‘nearer 
in degree to Raghuraj Singh. 

** The plaintiff has in my opinion, failod to show that there is any rule of 
Hinduffiaw by whioh impartible estates whioh aro not tho property of a joint 
family descend by the rule of lineal primogeniture Therefore the plaintiff m 
order to succeed must show that the word 1 primogeniture * m section 8 of the Act 
denotes lineal primogeniture. It was contended on his behalf that it has been 
held twice by the Privy Council that the word is used there m this sense. 

“ The first case referred to was that of Achal Pam v. Udai Pariah Addiya 
Singh (1). That case related to an estate entered against the name of Pirthipal 


(1) (1883) L L. R., 10 Calo., fill ; ^ R, 11 1. A.> 51. 
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Singh In Lists 1 and 2 which on the death of Pirthipal Singh before 1869 had 
devolved on his widow and after her death on their daughter. On the death of the 
daughter her husband Achal Ram, who had no right whatever, had taken posses- 
sion of the estate. The plaintiff was a collateral relative of Pirthipal, but not 
the nearest collateral. In order to succeed he had to establish a rule of descent, 
by lineal primogeniture. There was no evidence that the estate had ever descended 
according to such a rule. The argument of the plaintiff before tbeir Lordships 
was that as Pirthipal Singh’s name was in List 2 it should be presumed that 
the heir was to be ascertained by the rule of lineal primogeniture. Their Lord- 
ships repelled this contention, saying that they were of opinion that ‘ when a 
taluqdar's name is entered in the second list and not in the third list, the estate, 
although it is to descend to a single heir t is not to he considered as an estate pass* 
ing according to the rules of lineal primogeniture.' 

“ The other case relied on was that of J Bhai TSarindar Bahadur Singh v. Achal 
Ham (1), in which Lord Hobhouse said : — 4 The estate is in Oudh, and was granted 
by the Grown to one Pirthipal Singh after the confiscation, and it is placed in Class 
2 of Act I of 18"9, and not in Glass 8. The effect of that is that the estate is 
labelled as one which, according to the custom of the family, descends to a single 
heir, hut not necessarily by the rule of lineal primogeniture. It may be, and it has 
so happened in this case, that the heir according to lineal primogeniture is more 
remote in degree from the ancestor than other collaterals or other persons in the line 
of heirship. If so, the degree prevails over the line according to the classification 
under the Act ; though? if two collaterals, or persons in the line of heirship, are 
equal in degree, then as the property can only go to one, recourse must he had 
to the seniority of line to find out which that one is. ” 

“ It must he admitted that it was not necessary for their Lordships in either 
case to decide the question whether an estate in List 3 devolves under clause 11 
of section 22 according to the rule of lineal primogeniture, but they had to con- 
sider incidentally the effect of the entry of an estate in List 3, and the language 
used by both Sir Barnes Peacock and Lord Hobhouse suggests strongly that they 
were of opinion that degree prevailed over line in the case of an estate in List 
2, but that line prevailed over degreee in the case of an estate in List 3. 

“ it must: he borne inf mind that the application of the rule of primogeniture 
prescribed by section 8 is limited to cases of succession by ascendants and some- 
what remote collaterals of the d eceased, and it is obvious and also admitted that 
the words * rule of primogeniture 9 do not import the succession of the first-horn or 
eldest ascendant or collateral regardless of line and degree. It appears, therefore, 
that if primogeniture implies, no more than the succession of the first-born 
of persons standing in the same degree of relationship to the deoeased, the 
rule of succession is the same for estates in Lists 3 and 5 as for estates in List 
2 if the personal law is the same and no custom is proved. When the Legislature 
used the words 4 rule of primogeniture * they must have intended some known 
rule of succession the details of which in its application to collateral succession 
could he ascertained. There was no such rule known to the Hindu or Muham- 
madan Law, apart from special customs the details of 'which are scarcely ever 

(1) (1893) L L. Bn 20 Calc., £49 ; L. K, 20 I. A., 77. 
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alike. They were providing a rule of succession which would be applicable to 
Hindus, Muhammadans and Christians alike, and in the circumstances I do not 
think it is an extravagant assumption that they had in mind the rulo of primo- 
. gemture as applied to the succession of real estate in England. It has been part 
of that rule since the time of Edward I, if not that of Henry III, that all the lineal 
descendants of any person deceased repiescnt their ancestor, i.e , stand m the same 
place as the person himself would havo dono had he beon living : (sec Hale on the 
Common I aw, edition of 1794, volumo I, chap tor II , Pollock and Maitland's 
History of the English Law, volumo 2, page 257, and authorities there cited). 

I gather from the language used by their Lordships m the two cases last men- 
tioned that thoy^considor that this rule of representation applied to the succession 
of estatos in List 3. If so the rule applies to estates m List 6 also. For these 
reasons I would hold that the Rajpur Keotana estate devolved upon the plaintiff 
on the death of Brijnath Kunwar. I would allow the appeal m part and give the 
plaintiff a docreo for possession of that estate with mesne profits from 25th 
October, 1904, the amount to be determined in execution of decree. In other res- 
pects I would dismiss the appeal and order the parties to pay and receive pro- 
portionate costs mboth Courts.” 

Me. Saunders paid : — 

“ I concur with, my learned colleague. When m clauses (1), (2), (3), (4), ( 6 ), 
and (10) of section 22 of the Oudh Estatos Act, the rule of succession by lineal 
descent is prescribed, it does not appear too far-fetched an assumption that the 
Legislature intended that, on olauso (11) of the same section being reached, the 
person entitled to succeed m the case of estates in Lists 3 and 5 should be ascer- 
tained according to the rule of lineal primogeniture. ” 

On this appeal, 

Ross and B. Babe, for the appellant, contended that the Courb 
of the Judicial Commissioner had erred in deciding that under 
clause 11 of section 22 of the Oudh Estates Act (I of 1869) 
succession to the estates of a taluqdar entered in Lists 1 and 5 
prepared under section S of the Act is governed by the rule of 
lineal primogeniture. If the succession is governed by the rule of 
primogeniture there wasjnothing in the terms of the sanad, nor 
on the construction of section 8 as regarded List 5, to show 
that u lineal” primogeniture was intended. On the true construc- 
tion of clause 11 of section 22 of the Act, which, it was submitted, 
governed thjs case, it was contended that the estate did not descend 
as impartible property and that therefore the rule of primogeni- 
did not -apply : but that the succession was governed by 
the u ordinary law* to which persons of the religion and tribe of 
the ^aluadar^ &c., are subject, ” in this case the Hindu law of 
the MitaKsliara school, by which it devolved (at the time of the 
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death, of the widow of Eaghuraj Singh) on the nearest male heir,, 
who was the appellant, Reference was made to the Oixdh Estates 
Act as amended by Act X of 1885, sections 8, 10 and 22, clauses 
(5) and (11) ; the Gudfa. Settled Estates Act (II of 1900) Edition? 
1903, Lucknow, by E. G. F. Jacob, p. 103 : Sykes’ Compendium o 
Taluqdari Law, [pages 80 (bottom of page), 81, 101 (bottom of page) 
and 103 ; Achal Ram v. Udai Pariah Addiya Dat Singh (1), Bhaie 
Narindar Bahadur Singh v. Achal Ram (2), Balbhaddar Singh 
y. Sheo Narain Singh (3), Brij Indar Bahadur Singh v. Bans 
Janki Koer (4), Ran Bijai Bahadur Singh v. Jag at pal Singh 
(5) and Jag dish Bahadur, v. Sheo Partab Singh (6). 

DeOruythcr, K. C. and Kenworthy Brown for the respon- 
dent contended that the judgement appealed from had rightly 
decided thit the succession to the property in suit was governed 
by the rule of lineal primogeniture* Reference was made to Sykes’ 
Compendium of Taluqdari Law, pages 385, 3S0, 389,391 ; Sheo 
Singh v. Raghubans Kunwar (7), Ran Bijai Bahadur Singh v* 
Jagatypal Singh (8), Jagdish Bahadur v. Sheo Partab Singh ; 9), 
clause (11) of section 22 of Act I of 1869, Maharajah Pertab 
Narain Singh v. Maharanee Subhao Koer (10), Haidar Ah v, 
Tasadduk Rasul Khan (11), Bhai Narindar Bahadur Singh 
v. Achal Ram (12) and Brij Indar Bahadur Singh v. Jagaipal 
Singh (13) in which the same estate was In question as in Jagdish 
Bahadur v. Sheo Partab Singh (14). 

Ross replied citing Maine’s Hindu law, 7th edition, pages 742, 
743, paragraphs 545^ 546 ; and Lai Sitla Bakhsh Singh v. Janki 
Kuar (15) and Abdul Karim Khan v. Hari Singh (16) from the 
Select Cases in the Judicial Commissioner’s court, 2nd edition by 
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Munshi Jwala Prasad, as to the estate of taluqdar entered in List 
5 not being impartible. 

1910 ; July 1 5th * — The judgement of their Lordships was 
delivered by Lord Shaw : — 

This suit had reference to the succession to more than one 
estate, but the issue which remains contested on this appeal 
has regard solely to the Taluq of Rajpur Keotana and other 
lauds of which the defendant (appellant) had obtained possession 
on the death of the widow of one Raghuraj Singh. 

The respondent as plaintiff brought a suit against the 
appellant to obtain possession from him of that taluq. The 
Subordinate Judge, on the 13 th September, 1906, dismissed the 
suit. On the 5th July, 1907, this judgement was reversed by 
a decree of the Judicial Commissioner of Oudh, and against 
that decree the present appeal is made. 

The situation of the parties is thus briefly described : — The 
Rajpur Keotana estate was conferred upon Raghuraj Singh by 
a Government sanad in the year I860. Raghuraj Singles name 
v r as entered in Lists 1 and 5, mentioned in the Oudh Estates 
Act, 1869, section 8. Raghuraj Singh died intestate and with- 
out issue in 1892. His estate passed into the possession of his 
widow, and her death occurred m 1904, The succession in the 
taluq to Raghuraj Singh is contested as between Debi Bakhsh 
Singh, defendant, and Chandrabhan Singh, plaintiff. Excluding 
therefrom the items which are irrelevant to the issue raised 
in this case, one may adapt the table of relationship from the 
appellants case thus : — 


Ghandraka Bakhsh Singh. 


Gur Bakhsh Smgli. 


Bam Narain Singh. 


Beni 

Madho Singh. 

Raghuraj Singh 
(widow Ram Brijnath 
Kunwar). 


Sheo Dobi 

Gopal Singh, Bakhsh Smgh 
| (defendant). 

Chandrabhan 
Singh 
(plaintiff). 


It is thus, seen that the plaintiff would be entitled to 
succeed to Raghuraj Singh under the rule of lineal*, primogeni- 
ture, but that the defendant (his uncle) would be entitled to 
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succeed were the rule adopted not that of lineal primogeniture 
but of nearness in degree. The issue in this case is which of 
these rules governs the rights of the parties. 

The case was treated by the Courts below and in argument 
at one of great general importance as determining the rules of 
intestate succession to the Taluqdars of Oudh ; and it is no doubt 
true that, while both parties appeal to the provisions of the 
Oudh Estates Act, 1869, an apparently serious repugnancy 
arises on a contrast of the provisions of section 8 and section 22 
o^that Statute. 

By the 8th section it is provided that 
Within sis months after the passing of this Act, the Chief Commissioner 
of Oudh, subject to such instructions as he may receive from the Governor- 
General of India in Council, shall cause to be prepared sis lists, namely : — ’* 
and then follow the lists in their order. 

It is an admitted fact in the present case that Kaghuraj 
Singh, whose succession is in question, had in 1860 the Bajpur 
Keotana Estate conferred upon him, and ‘that his name was 
entered in List 5 as well as List 1. List 1 was of a general 
character, namely : — 

“ 1st. A list of all persons who are to be considered taluqdars within the 
meaning of this Act,** 

List 5 was as follows : — 

“ 5th. A list of the grantees to whom sanads or grants Jmay have been 
or may be given or made by the British Government up to the date fixed for the 
closing of such list, declarjpg that the succession to the estates comprised in 
such sanads or grants shall thereafter be regulated by the rule of primogeni- 
ture/ J 

Up to that point their Lordships do not think that any 
substantial difficulty would arise in the *case. What appears to 
be contended for is that some other uule of primogeniture than 
the rule of lineal primogeniture should be applied. In the first 
Court a certain custom was appealed to, to make clear or illus- 
trate what variation from lineal primogeniture was meant, but 
no success attended that plea and it was not maintained at their 
Lordship’s Bar. In their opinion, the language of the sanad 
emanating from the British Authority was simply language 
conveying the ordinary meaning of the* word “primogeniture ” 
n the L&if of England. 
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A much more serious difficulty arises on the construction of 
section 22. That section provides : — 

“ If any taluqdar or grantee whose name shall be inserted m the second, 
third or fifth of tho Lists mentioned m section 8, or his heir or legatee, shall 
die intestate as to his estate, such estate shall descend as follows . ” — 

There are then inserted ten specific rules of succession, 
beginning, of course, with the right of succession of the eldest 
son. These need not be stated in detail, but two observations 
occur to their Lordships as important with regard to them. 
.First, it is entirely clear that the estate the succession to which 
was there being dealt with was from beginning to end of these 
sections dealt with as an impartible estate ; and secondly, the 
preservation of the estate as impartible appears to their Lordships 
to be in entire accord with the language and policy of the 
Legislation. The social and historical reasons for this have 
been the subject of frequent exposition and need not be entered 
upon, the matter being concluded by authority as after referred 
to. 

After these tea rules of descent have, however, been given 
in section 22, there occurs the following sub-section, namely : — 

“ (11) or, in default of any such descendants then to suoh persons as would 
have been entitled to succood to tho estate under the ordinary law to which 
persons of the religion and tribe of suoh taluqdar or grantee, heir, or legatee, 
are subject.” 

It is maintained by the appellant that he is entitled to the 
succession because, by the ordinary law to which it must be 
supposed reference is here made, nearness in degree is preferable 
to lineal descont ; and the contention Jiccordingly comes to this, 
that sub-section (11) amounts to a revocation or an abrogation of 
the rule of succession laid down in the sunad under which the 
taluqdar received his property, and that section 8 of the Statute 
did not really amount to a declaration that the succession “ shall 
thereafter be regulated by the rule of primogeniture,” but only 
used that phrase in the course of a narrative identifying the fifth 
list of grantees. It is fairly clear, however, that, if a repugnancy 
does not; arise within the Statute itself, at least something 
which would have the same effect has been produced, namely, an 
inconsistency between the order of succession specified in the 
sanad and some other law of succession under the ordinary law 
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of the taluqdaPs religion and tribe; and it is maintained 
that in these circumstances the Statute, and the Statute alone must 
govern* 

The main authority for this proposition is the case of Brif 
Indar Bahadur Singh v. Ranee Janhi Koer ) Lai Skunkur 
Buxv. Ranee Janki Koer&n&Lal Seetla Buxv* Ranee Janki 
Koer (1) in which Sir Barnes Peacock said 

“ As regards the succession their Lordships are of opinion that the limita- 
tion in the sanad was wholly superseded by Act I of 1869, and that the rights 
of the parties claiming by descent must be governed by the provisions of section 
22 of that Act. By that section it was enacted that, if any such taluqdar whose 
name should be inserted m the second, third or fifth of the lists mentioned in 
section 8, or his heir or legatee, should die intestate, such estate should descent 
in manner therein described.” 

Now* it has to be observed that, with reference to all the author- 
ities cited, no one of them has decided the question now submitted 
on this appeal or any question as to Lists 3 or 5. The case just 
referred to was a case in which the name of the taluqdar was 
entered upon Lists 1 and 2. 

On the point of whether the estates of taluqdars must, for 
the purposes of intestate succession, be treated as impartible, 
their Lorships hold that the matter is definitely settled by 
decision. In the appeal of Dewan Ran Bijai Bahadur v* Rae 
Jagatpal Singh and Rae Bisheshar Baksh Singh v. Dewan Ran 
Bijai Bahadur Singh and Rae Jagatpal Singh (2), Sir Barnes 
Peacock, delivering the judgement of the Privy Council, said : — 

“ A question might arise upon the construction of clause (11) of section 22 
whether the estate descended as an impartible estate. Their Lordships are of 
opinion, looking to the provisions of Act I of 1869, List 2, section 8, and section 
22, that it was the intention of the Legislature that the estate should descend 
as an impartible estate.” 

Again, in Jagdish Bahadur v. Shed Partab Singh (3) the 
same law was affirmed in terms in the judgement of Lord Davey 
and the point taken to be concluded by authority. 

It cannot, accordingly, in the first place be denied that, 
giving full effect to Act I of 1869, the succession to a taluq 
must be to an impartible estate, and that, whether the estate 
« ordinarily devolved upon a single heir," to quote the language 

(1) (1877) L. K., 5 1. A., 1. (2) (1890) L. E., 17 L h 173 18 

Calc., Ill* 

(8) (1901) Ti L. B., S3 All, 369 : L. B* 23 X. A., 100. 
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of List 2 of section 8, or whether the succession was to be regu- 
lated by the rule of primogeniture; to quote Lists 3 and 5 of 
section 8. 

In the second place, it can hardly be doubted that section 22, 
in so far as it describes m the first ten of its sub-sections the 
specific Older of heirs preferred to the succession, must have force 
given to it to the effect of standing as a statutory substitute for 
any line of succession which might have been set forth in the 
sanad. 

In the third place, when sub-section (11) — a sub-section which 
comes at the close of the long list of specific stages of prescribed 
succession — sets up the rule that, in default of any one taken 
under the previous sub-sections, there should be preferred 

1C such persons as would have been entitled to succeed to the estate under 
the ordinary law to which persons of the religion and tribe of such taluq dar or 
grantee, heir or legatee are subject/* 

Their Lordships do not see their way to hold that this is 
anything else than a general relegation of parties to the situation 
in which they would have been found apart from the Statute. 
But that situation is found in the sanad itself; and it is 
also contained, either by way of affirmance or at least by way of 
narrative, m the fifth list o£ section 8 of the Statute. So far as 
the sanad was concerned, the provision was as follows : — 

“ It is another condition of this grant that, in the event of your dying intes- 
tate, or any of your successors dying intestate, the estate shall descend to the 
nearest malo heir according to the rule of primogeniture.’ * 

While, as has been said, the specific rules of succession in Act 
I of 1869 must be held to displace this, the general reference 
to what is not covered by those specific rules must include a 
reference to the rights of parties as contained in the sanad, 
which was the original title to the property. 

By this simple construction the alleged repugnancy dis- 
appears. 

It must be added, with reference to ttys body of decisions 
cited in the judgements of the Court below and at their Lord- 
ships’ Bar, that, as these decisions refer to the property descending, 
m the language of List 2, to u a single heir ” there was therefore 
necessitated the search for that heir according to the law of the 
religion and tribe as referred to in section 22> 8ub*»eofei<m (11) 
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But it does not appear that the ordinary law of the religion and 
tribe would have fixed upon any different person as entitled to 
succeed where the “ rule of primogeniture v had been ack- 
nowledged rule of the succession — any different person from the 
respondent and plaintiff in the suit, who has succeeded under the 
judgement'of the Judicial Commissioner. 

If reference be made to section 23, the result reached is the 
same. That section provides that 

“Except In the cases provided for by section 22, the succession to all pro- 
perty left by taluqdars and grantees, and their heirs and legatees dying intestate, 
shall be regulated by the ordinary law to which members of the intestate’s reli- 
gion and tribe are subject.” 

This expression, viz., that 

«* the succession shall be regulated by ” 

is the same form of words as that employed in the List 5 of 
section 8 which declared of, inter alia , the present succession 
that it 

“ should be regulated by the rule of primogeniture.” 

This declaration and condition of the sanai being part of 
the original title to the property is an essential part of that 
regulation of the ordinary law of the religion and tribe and 
would have been respected accordingly. 

For these reasons their Lordships will humbly advise His 
Majesty that the judgement passed by the Court of the Judicial 
Commissioner of Oudh, dated the 5th July, 1907, is correct and 
that the appeal should be dismissed with costs. 

Appeal dismissed . 

Solicitors for the appellant : — Barrow , Rogers & Nevill. 

Solicitors for th<3 respondent ; — T. L. Wilson & Go . 

j. y. w. 
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BOHR A THAKUR DAS and othebs (Plaintiffs), v. COLLECTOR OP 
ALIGARH and othebs (Defendants), 
and anothor appeal consolidated. 

[On appeal from the High Court of Judicature at Allahabad.] 

'Mort gag e*»Redemption — Act No. IF of 1882 { Transfer of Property Act), section 
72 — Purchase by mortgagee of portion of mortgaged property — Right of 
mortgagee to put whole burden of mortgage debt on remainder— Enhancement 
of revenue assessed on mortgaged property whose mortgagor makes himself 
liable for it and mortgagee pays it to protect property 
In 18G8 a villago namod Kachaura was mortgaged to the predecessors of the 
respondent (defondant) , and m 1870 tho samo mortgagor mortgaged 11 biswas 
of Kachaura and 6 biswas of anothor villago called Agrana to the same mortgagee. 
Under the torms of tho later mortgage tho mortgagee was to have possession of 
the mortgaged properties, realize tho rents and profits, and pay therewith the 
Government rovenue which was separately assossed on tho two shares : out of the 
balance he was to retain the intorost of the loan, and pay the mortgagor a yearly 
sum as mahkana, As a fresh settlement was m progress the mortgage further 
provided that “ if at the recent settlement the Government revenue is enhanced 
or decreased to some extent I (the mortgagor) shall be entitled to and liable for it, 
and the mortgagee shall have nothing to do with it.” Tho revenue on the two 
properties was enhanced, on Kachaura by Rs 895, and on Agrana by Rs. 469. 
In 1873 the equity of redemption m Agrana was purchased by the predecessor of 
the appellants (plaintiffs) who afterwards suod and obtained a deoree for the 
apportionment of the mahkana duo m respect of his share of Agrana which 
amount they subsequently receivod annually loss tho enhanced amount of the 
Government levonuo assessed on it. In 1878 the mortgagee purchased the whole 
of Kachaura m execution of a docreo obtained by him on tho moitgage of 1868, 
but he only obtamod possession of an 11 biswas share of it Tho mortgagee had 
from the date of the onhanoomont up to the time of his purchase paid the en- 
hanced revenue assessed on Kachiura for which tho mortgagor had made himself 
liable on the torms of the mortgago. In a suit by tho appellants to redeem their 
6 biswas share of Agrana on paymont of a proportionate amount of the mortgage 
money, and for surplus profits if any. 

Held by tho Judicial Committee (affirming tho decreo of tho High Court) 
that Agrana was liable for tho wholo mortgage debt, and tho appollants oould not 
therefore redeem on payment ofamly a proportionate amount, 

PCeld also (reversing the deoree of the High Court) that iu calculating the 
amount to he paid on redemption the mortgagee was not entitled to tack on to 
the mortgage debt the amount he had paid for tho enhanced revenue on 
Kachaura. The mortgagee was, on the terms of tho mortgage, liable to pay the 
Government revenue. The clause as to the enhanoed revenue could not be cons- 
trued as meaning that the mortgagor agreed to pay every year separately the 
enhanced revenue, nor did it alter the liability of the mortgagee to meet the 
demand for the Government revenue. Iu the case of Agrana he had protected 
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himself by deducting the enhanced revenue from the malikana ; but he had 
omitted to do so in the case of Kachaura, and could not now be allowed to throw 
the burden of his laches on Agrana. It was not the mortgagor who was seeking 
to redeem the property, and any equity that might have been invoked against 
him, did not, m their Lordships’ opinion, arise as against the appellants. 

Appeals 43 and 44 (two appeals consolidated) from judgements 
and decrees (10th April, 1906) of the High Court at Allahabad 
in second appeals 265 and 298 of 1904, in the former of which 
second appeals the High Court upheld a decree of the District 
Judge of Aligarh, and in* the latter varied a decree of the same 
Court. 

The suit out of which these appeals arose was one for redemp- 
tion of a mortgage, in which the Courts below differed as to the 
amount of redemption money payable by the plaintiff : and the 
main question for determination in the present appeals related to 
the amount so payable under the law and the terms of the mortgage 
in suit. 

The facts are fully stated in the report of the hearing of the 
case in the High Court, which will be found in I. L. R., 28 All., 
593 : they are also given in the judgement of their Lordships of the 
Judicial Committee. 

The mortgaged property consisted of two villages, Kachaura 
aud Agrana. On 21st December, 1868, one Gardiner mortgaged 
the whole of Kachaura to Nand Kishore (the predecessor in title 
of the defendants now represented by the Collector of Aligarh) 
and one Dwarka Das. On January 5th, 1870, Gardner again 
mortgaged 1 1 biswas of Kachaura together with 6 biswas of Agrana 
to Nand Kishore. The later mortgage contained a condition that 
if the Government revenue were enhanced the mortgagor would be 
liable for the amount of the enhancement. It was enhanced, and 
on failure of the mortgagor to pay, the defendant mortgagee paid 
it to protect the property from sale. • The mortgagee obtained a 
decree on the mortgage of 1868, and under that decree the whole 
of Kachaura was sold on 20th June, 1878, and was purchased by 
Nand Kishore himself (the mortgagee) and the widow of Dwarka 
Das. The plaintiffs acquired the equity of redemption of 5£ 
biswas in Agrana, and brought the suit out of which the present 
appeals arose for redemption on payment of a proportionate amount 
of the mortgage money. 
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Of the issues raised those now material were— 

“1. Was the whole of the mortgage debt chargeable on 
'Agrana only? Was the unity of the mortgage split up by the sale 
of the 20th June, 1878? Is not the plaintiff entitled to redeem 
only a part of the mortgaged property ? 

“2. Was any and what sum payable to the defendants on 
account of enhanced revenue ? 

“ 9. What is the entire amount to b*e paid for the purpose of 
obtaining redemption ? :| 

The Subordinate Judge recorded that the plaintiffs were 
willing to redeem the whole 6 biswas of Agrana, and on the 
1st ibsue he found on the facts that the whole debt had to be 
accounred for as if the village Agrana alone had originally been 
mortgaged, and that upon it the whcle mortgage debt was charge- 
able. With regard to the 2nd issue he decided that the defen- 
dants were entitled to the enhanced revenue of Agrana only, 
and not to the enhanced revenue of Kachaura : and on 23rd 
December, 1902, with reference to the 9fch issue be decreed that 
Es. 7,585-12-1 was the amount to be paid by the plaintiffs to the 
defendants for redemption and that on receipt of that sum the 
defendants should reconvey the property to the plaintiffs free of 
encumbrances. 

Both parties appealed ta the District Judge, who, on 2nd 
January, 1904, disposed of the appeals in two separate judgements. 
With regard to the defendants’ appeal he held that the plaintiffs 
were not liable to pay the increased amount of Government 
revenue assessed and paid by the defendants m respect of the 
village Kachaura. 

On the plaintiff^ appeal the District Judge modified the decree 
of the Subordinate Judge in Regard to certain items of account, 
but on the question whether the plaintiffs could rodeem the 6 
biswas of Agrana by paying only a proportional part of the debt, 
he agreed with the Subordinate Judge in holding that, the Kach- 
aura property being no security at all for the mortgage debt, the 
Agrana property was liable for the whole debt, and could not be 
redeemed without payment of the whole. The result of the two 
appeals to the District Judge was that the amount decreed by the 
Subordinate Judge wasjreduced to Es. 6,870-11-8. 
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Each party preferred an appeal to the High Court, which were X9X0 
decided by a divisional Bench of that court (Sir George Knox, Bohe1 ' 
Acting C. J., and Airman, J.). The plaintiffs’ appeal wa 3 num : . ^hakub Das 
bered 265, and that of the defendant 298 of 1904. CojmicroB of 

On the plaintiffs’ appeal the High Court was of opinion that Al,iaAEH * 
the view taken by the lower courts was right and dismissed the 
appeal. On the defendant’s appeal after a remand to the District 
Judge to inquire {i what was the increased amount of Government 
revenue between the years 1873 and 1878 which the mortgagee 
paid on behalf of the mortgagor on account of the village Each- 
aura 99 the High Court held that the defendants were entitled to 
the amount of Rs, 895-15-9 which they had paid for each of the 
years from 1873 to 1878 inclusive, with 12 per cent, interest on 
each payment. To that extent they varied the judgement of the 
District Judge, and as to the rest of the appeal they dismissed it. 

The High Court judgements are reported at pages 595 to 599 of 
I.L.R., 28 All. 

On these appeals, 

DeGruyther, K.C . , and B. Dube for the appellants contended 
that the mortgagee was not empowered to pay the enhanced 
amount of Government revenue in face of a distinct agreement to 
the contrary embodied in the deed of mortgage, and he was not 
now entitled to tack the enhanced amount of revenue so paid for 
Kachaura to the principal debt and to realize the same from the 
other mortgaged property which the High Court had wrongly 
held could be. done. •Reference was made to the Transfer of Pro- 
perty Act (IV of 1882), sections 72 and 76, and to the cases upon 
which the High Court had relied — Kamaya Naih v. Devapa 
Budra Naih (1) and Girdhar Lai v. Bfiola Nath (2), which, it 
was contended, were distinguished from the present case, on the 
ground that here the payment by the mortgagee of the enhanced 
revenue did not create a lien on the property, though it might 
be recoverable from the mortgagor in an action for breach of 
covenant ; but the question of there being a personal covenant by 
the mortgagor to repay such amounts did not arise in the present 
case as the appellants were not the mortgagors, but merely pur* 
chasers. The sums paid were payments which the mortgagee was 

(1) (l$dfe) I. Ii. 22 Bom., 440. (2) (1883) I, L, R., 10 All., 611. 

81 
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bound to make. On the terms of the mortgage deed the mort- 
gagee was not enticled to any interest on the enhanced amount of 
'Government revenue, and m any case interest at 12 per cent, per 
annum should not have been allowed. It was also contended that 
a portion of the mortgaged property having been purchased by the 
mortgagee himself the appellants were entitled to redeem the 
remainder (i.e. Agrana) on payment of a proportionate amount of 
the mortgage money. 

Ross and A . M. Dunne for the respondent, the Collector of 
Aligarh, contended that it had been rightly held by the High Court 
that the appellants were not entitled to redeem the 6 biswas of 
Agrana on payment of only a proportionate amount of the mort- 
gage money; that under the circumstances of the case the burden 
of the second mortgage fell entirely upon Agrana ; and that the 
respondents were entitled to get fiom the appellants the enhanced 
Government revenue assessed on Kaehaura for the years 1873 to 
1878 with interest thereon at 12 per cent, per annum. The cases 
cited by the High Court were in point and should be followed 
in principle. The mortgagor did not, as he covenanted to do, 
pay the enhanced revenue, and consequently the mortgagee had 
himself to pay it to save the mortgaged property from being sold 
for arrears of revenue, and it should be credited to him in calculat- 
ing the amount due on redemption. 

DeGruyther , K.O., replied, citing Girdhar Lai v. Bhola 
Nath (1), where it was said that though the mortgage was executed 
before the Transfer of Property Act came into force, yet section 
72 of that Act was only a reproduction of the old law previous to 
that Act, and referring to section 90 of the Indian Trusts Act 
(II of 1882) ; section 69 of the Contract Act (IX of 1872) and 
Kinu Ram Das v. Mozaffen Hosain Shaha (2), 

1910 July 25th:— -The judgement of their Lordships was 
delivered by Mr. Ameeb Ali: — 

These two appeals, which have been consolidated by an 
Order of His Majesty in Council, arise out of a suit for redemp- 
tion brought by the appellants in the Court of the Subordinate 
Judge of Aligarh in the United Provinces. 

(1) (1888) I. L. R , 10 All , 011 (014). (2) (1887) I. L. R , 14 Calc., 809 

(825). " " 
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The property in suit, a 6-biswa share of mauza Agrana, 
was, with an 11-biswa share of mauza Kachaura, mortgaged in. 
January, 1870, by a Mr. William L. Gardiner to oneBakhshi. 
Nand Kishore, since deceased, for a sum of Rs, 5,000. Under 
the terms of the mortgage the mortgagee was to have possession 
of the mortgaged properties, realize the rents and profits and 
pay therewith the Government revenue which was separately 
assessed on the two shares. Out of the balance he was to retain 
Rs. 600 for the interest on the loan and pay the mortgagor a 
yearly sum of Rs- 2,400 as malikana or proprietor’s allowance. 
In view of settlement proceedings in progress at the time, the 
deed further provided that “ if at the recent settlement the 
Government revenue, which is paid at present, is enhanced or 
decreased to some extent, I [meaning the mortgagor] shall be 
entitled and liable for it, and the mortgagee shall have nothing 
to do with it.” 

As a matter of fact, the revenue respectively assessed on the 
two properties was enhanced, in the case of Kachaura by Rs. 
895 ; in that of Agrana by Rs. 469. . 

On 20fch December, 1873, the equity of redemption in 
Agrana was acquired by the predecessor in title of the appellants, 
who afterwards sued and obtained a decree for the apportion- 
ment of the malikana due in respect of the 6-biswa share of 
Agrana. Admittedly, the plaintiffs appellants have since 
received from Nand Kishore or his representatives the malikana 
for Agrana less the enhanced amount of the Government revenue 
assessed on it. 

William Gardiner appears to have executed in 1868 a simple 
mortgage of Kachaura in favour ofNand Kishore and another, 
who in 1878 purchased the property in execution of a decree 
on their mortgage. They obtained possession, however, of only 
an 11-biswa share under a decree of the Court. 

In the present suit the appellants seek to redeem Agrana 
upon payment of a proportionate share of the Rs. 5,000 ; their 
contention being that as Nand Kishore purchased one of the 
properties on which the mortgage debt was secured, it was pro. 
tanto satisfied, and Agrana was only liable for tiie share legiti- 
mately chargeable on it. As Kachaura was sold and purchased 
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1910 by Hand Kisliore in execution and part satisfaction of a decree 

^ obtained on the prior mortgage of 1868, the courts in India 

Thakur Das ^properly overruled the appellant's contention which has not 
Collector or been pressed before this Board, 

Aligarh. Agrana, therefore, is now liable for the entirety of the mort- 

gage debt. But the defendant, the Collector of Aligarh, repre- 
senting the estate of Hand Kisliore, among other pleas, urged 
that the mortgageo had from the date of the enhancement up to 
the time of his purchase paid the additional revenue assessed on 
Kachaura for which the mortgagor had made himself liable, and 
he was consequently entitled to tack on to the mortgage debt 
the amounts so paid, with interest from 1873 to 1878. 

This claim was disallowed by the court of fiist instance 
whose judgement was affirmed by the District Court. In second 
appeal by the defendant the High Court of Allahabad has taken 
a different view. It has held upon the construction of the clause 
in the mortgage bond relating to the liability of the mortgagor 
in case of enhancement of Government revenue that, as the 
mortgagor did not fulfil his promise to pay the enhancement, 
and that consequently the mortgagee bad himself to pay the 
enhancement to save the property from being proceeded against 
for arrears of Government revenue, the defendants were entitled 
to the amount of Ks. 895-15-9, which they paid from 1873 to 
1878 inclusive, with interest. The accounts taken on this basis 
have swelled the amount payable by the appellants in order to re- 
deem Agrana to over Bs. 30,000. 

Their Lordships regret they cannot concur with the learned 
Judges of the High Court either in the construction of the clause 
under reference or in the View they have expressed regarding the 
liability for the payment of the enhanced amount of the assess- 
ment on Kachaura. The mortgage bond provided that the mort- 
gagee should, like the mortgagor, remain in possession of the mort- 
gaged properties during the term of the mortgage, and “ pay the 
Government revenue of his own authority He had thus under- 
taken the duty of meeting the Government demand. The pro- 
vision was as much for his own safety as that of the mortgagor. 
The condition as to mutateon of names may be taken to have beea 
duly carried out and his name placed on the Collector's Begister 
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as mortgagee in possession. The demand for payment of Govern- 
ment revenue would in the ordinary course be made upon him. 

The malikana had been fixed on the basis of the existing 
revenue on the two properties; but as settlement proceedings 
were pending which involved a possibility of a modification in 
the assessment, the parties provided that in case of redaction the 
mortgagor should have the benefit; whilst in case of enhancement 
the liability should be his. In other words, if the assessment was 
lowered, he would receive more by way of malikana, whilst if 
it was enhanced he would be entitled to less. 

Their Lordships do not understand that the mortgagor by 
the clause under reference, agreed to pay year by year separately 
the enhanced amount to meet the Government demand, or that 
the clause in any way altered the liability of the mortgagee in 
possession to pay the Government revenue assessed on the mort- 
gaged properties. The conduct of the mortgagee in respect of 
Agrana may be taken as affording some indication of the meaning 
the parties attached to the clause. After the decree for the 
apportionment of the malikana in respect of Agrana, he 
invariably deducted the additional amount of the assessment from 
the sum payable to the appellants. Instead of taking the same 
course with regard to Kachaura, he appears to have paid to the 
mortgagor the whole malikana le:s the share payable for Agr&na. 

In their Lordships’ judgement the principle on which the 
learned Judges of the High Court have based their view of the 
rights of the parties is not applicable to the circumstances of the 
present case. It wa3 the plain duty of the mortgagee to pay the 
Government revenue for both properties ; in one case he took 
care to protect himself by deducting the enhanced revenue from 
the malikana ; in the other he omitted to do so. Whatever the 
reason, he cannot be allowed now to throw the burden of his own 
laches on Agrana. In the present suit it is not the mortgagor 
who is seeking to redeem the property ; and it seems to their 
Lordships that any equity that might have been invoked against 
him does not arise as against the plaintiffs. 

On the whole their Lordships are of opinion that the decree 
of the High Court, dated the 10th Apfil, 1906, in second appeal 
265 of f9(T4, should be affirmed, and the decree of the High Court 
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1910 of even date in second appeal 298 of 1904 ; should be discharged, 

— ~ and in lieu thereof it should be ordered that the accounts between 

Thakur Das the parties should be taken on the lines laid down by the 
Collector of District Judge in partial modification of the order of the court 
Aligarh, 0 f g rg jj instance. And their Lordships will humbly advise His 
Majesty accordingly. 

Their Lordships think that, in the circumstances, the parties 
should bear their respective costs before this Board and in the 
High Court. 

Appeal 43 dismissed . 
Appeal 44 allowed . 

Solicitors for the appellant : — Barrow , Rogers and Nevill t 

Solicitor for the respondent — The Collector of Aligarh; — 
The Solicitor , India Office . 

j. y. w. 

1910. R EVISIONAL CRI MIN AL. 

May 25. 

Before Mr, Justice Karamat Husain and Mr. Justice Chamier, 
EMPEROR v . BALDEO PRASAD.* 

Act (Local) Ho. 1 of ISOS, (United Provinces Municipalities Act), section 
147— Municipal Board— Jurisdiction — Prosecution in respect of matter 
concerning which a civil suit was pending. 

The plaintiff to a suit against a Municipal Board was pormitted by the court 
to ereot certain struotuios as spooifiod m the dccroe of tbc court. Subsequently 
a dispute arose as to whdbher the sbruoturos whiob tbo plaintiff bad erected were 
witbin or m excess of tbo powors given to bun by tbo decree, and tbe Court 
decided, and tbo Board did not contest its deoision, that tbo plaintiff bad exceeded 
bis rights under tbe deoroe, and that somo portion of the said structures must be 
demolished. Tbe Board meanwhile took action against tbo plaintiff under 
section 147 of tbo United Provinces Municipalities Act, 1900. Held that it was 
not open to the Board to prosecute tbe plaintiff m rospoot of tbe structures, 
pending the deoision of tbe Civil 0o*irt and to continue tbe prosecution after its 
deoision. 

The facts of this case were as follows : — 

One Baldeo Prasad brought a suit against the Etawah Muni- 
cipality, and in the appellate court a decree was given, under 
which the Municipal Board had to make certain constructions, 
and in default of their doing so, the applicant was to make them 
and recover the cost fj;om the Board. The Board failed to 


Criminal Reference No. 186 of 1910, 
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comply with the decree, and the appellant then made certain 
constructions, ostensibly in compliance with the decree, and was 
allowed Rs. 37-8-0 costs from the Board, There was, however, 
a dispute as to whether the plaintiff had not exceeded the powers 
given to him by the decree, and the Court ordered that a portion 
of the constructions should be dismantled, and against this order 
the Board did not appeal. Meanwhile the Municipality prose- 
cuted the applicant on the ground that the erections were made 
without the permission of the Board. A bench of Magistrates 
convicted the petitioner under section 147 of Act I of 1900 and 
the conviction was upheld by the District Magistrate. The 
petitioner then applied in revision to the Sessions Judge, who 
referred the case to the High Court with a recommendation that 
the conviction should be set aside ou the ground that the Muni- 
cipal Board could not convict the petitioner for having made 
constructions under the decree of a Civil Court. 

The Assistant Government Advocat e (Mr. R . Malcomson) 
in support of the conviction. 

Karamat Husain and Chamier J.J. — This is a reference 
by the Sessions Judge of Mainpuri in which he recommends that 
the conviction of Baldeo Prasad under section 147 of the United 
Provinces Municipalities Act should be set aside. The facts, 
which are somewhat peculiar, are as follows : — In a civil suit 
between Baldeo Prasad as plaintiff and the Municipal Board of 
Ebawah as defendant, it was decided by the District Judge oil 
appeal that Baldeo *Prasad was not entitled to close a certain 
drain in. front of his house ; but that he might have the platform 
in front of his house connected with the public road by means 
of a stair-case. The decree directed** the Municipal Board to 
erect the stair case within two months ; in default Baldeo Prasad 
was entitled to erect it himself and recover the cost of doing so 
from the Municipal Board. The Municipal Board took action? 
which they said complied with the decree. But Baldeo Prasad 
contended that the Board had not complied with the decree and 
he proceeded to enlarge the stair case which the Board had 
built and to cover a large part of the drain along the front of the 
house and also to erect what has been described as a vertical 
buttress. in front of his- house projecting a foot or more from the 


1910 


E-mprrob 

v m 

Baudeo 

Prasad. 



622 


THE INDIAN LAW REPORTS, [VOL. XXXII. 


1910 

Emperob 

V. 

Baldeo 

Prasad. 


original front of the building. Having done this he applied to 
the Civil Court for the cost incurred by him. An amin was 
sent to the spot and reported that the constructions were in some 
respects in accordance with and in other respects contrary to the 
decree of the Civil Court. The District Magistrate says that the 
amin’s report is flagrantly contrary to facts ; but, however that 
may be, the report was laid before the Subordinate Judge and he 
decided that some of the constructions should bo removed and 
that the rest might stand. The Municipal Board have not 
appealed against this decision. But while these proceedings 
were going on the Municipal Board by a resolution required 
Baldeo Prasad to dismantle the buttress and certain portions of 
the stair -case erected by him. The resolution is not on the 
record nor is the Board’s subsequent order to Baldeo Prasad 
requiring him to dismantle the buttress and portions of the 
staircase. Bub we may assume for the purpose of this case that 
the proceedings of the Board were so far in order. The question 
is whether it is open to the Municipal Board to prosecute Baldeo 
Prasad in respect of the buttress and the stair-case pending^ the 
decision of the dispute by the Civil Court and to continuo the 
prosecution after the Civil Court decided the matter in favour 
of Baldeo Prasad. It seems to us that inasmuch as the Board 
were parties to the execution proceedings they should have 
appealed against the Subordinate Judge’s order if they consi- 
dered that it was erroneous. It seems clear that the provisions 
of she Municipal Act were not intended ter enable Municipal 
authorities to override the decision of a competent Civil Court 
in a matter of this kind by means of a criminal prosecution. 
We Bet aside the conviction of Baldeo Prasad and direct that 
fine if paid, be refunded. 


Conviction set aside . 
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Before Mr. Justice Karamat Husain and Mr. Justice Ghamier . 

MUH AMM AD AYAB (Applicant) t>. MUHAMMAD MAHMUD Asn 6OT1BS 
(Opposite parties,)* 

Civil Procedure Code (1908), section 1X5 —Order granting an application for 
leave to sue in forma pauperis— Revision* 

Held that no application in revision will lie to the High Court from an 
order granting an application for leave to sue inform d pauperis. Harsaran 
Singh V. Muhammad Baza (1) and Bhulneshri Bat v. Bidiadis (2) followed. 
Fait Muhammad Khan V. Asiz-un-nissa (3), Mutammat Ghangia V, Joti Prasad 

(4), Gf-hulam Shallir V. Dwarha Prasad (5) and Deli Das V. Fjas Husain (6) 
referred to. 

Ah application for leave to file a suit informd pauperis was 
made to the Subordinate Judge of Allahabad and was granted 
by him. The defendant applied to the High Court in revision, 
praying that the Subordinate Judge’s order might be set aside 
upon the ground that there was no valid presentation of the 
application for leave to sue in form 6, pauperis and that the court 
below was therefore bound to have rejected it. At the hearing 
a preliminary objection was taken by the plaintiffs to the effect 
that the Subordinate Judge’s order, being an interlocutory order, 
was not open bo revision. 

Babu Jogindro Nath CKaudhri (with him the Hon’ble Pandit 
MotiLal Nehru and Babu Satya Ohandra Mukerji), for the 


applicant. 

Dr. Sati8h Chandra Banerji (with him Maulvi MuhammqS 
Ishaq ), for the opposite party. 

Kabamat Husain, J. — This was an application to revise" 
an order passed by the learned Subordinate Judge of , Allahabad 
granting an application to sue in formd pauperis and the court 
below was bound to reject it. At ‘the hearing of this revision 
a preliminary objection is taken that inasmuch as the order is 
an interlocutory order, it cannot he revised. In supporb of 
this contention reliance is placed on Harsaran Singh v. Muham- 
mad, Raza (1) and on Bhulneshri Bat v. Bidiadis (2). In the 

* Civil Revision No 101 of 1909. 


(1) (1881) I. L. R., 4 All*, 91. 

(2) Weakly»Notes, 1882, p. 69. 

(3) Weekly Notes, 1893, p, 218* 


(4) Civil Revision No. 24 of 1910, date# May 

24tlf ,1910* 

(5) (1895) I. L. R., 18 All., 108, 

(6) (1905) I. U 28 All T9 
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latter case Straight and Oldfield, JJ., following the rulings of 
this Court, held that they lc could not interfere in revision with 
'the Subordinate Judge’s order refusing the application of the 
petitioners to sue in formd pauperis” The learned advocate 
for the applicant relies on Faio Muhammad Khan v. Aziz-un- 
nissa (1), in which a single Judge of this Court came to the conclu- 
sion that a revision of an order rejecting an application to sue 
in formd pauperis would lio to this Court* This case was 
followed by Banerji, J., in Musammat Ghangia v. Joti Prasad 
(2), in which an application for revision of an order of the 
District Judge rejecting an application in formd pauperis was 
allowed. The learned advocate for the applicant also relies on 
Ghulam Shabbir v. Lwarha Prasad (3), which lays down that 
the High Court could interfere in revision under section 622 of 
Act XXV of 1882, although it was possible that the matters 
complained of might bo ground for a separate suit, and also on 
Debi Las v. Ejaz Ilusam (4), which lays down that the 
revisional powers of the High Court will not invariably be 
confined to matters in respect of which no other remedy is open 
to the party aggrieved. Having regard to the course of decisions 
of this Court I am of opinion that the preliminary objection 
taken by the learned advocate must prevail. A distinction, 
however, is to be drawn between the cases in which an appli- 
cation in formd pauperis is rejected and cases in which it is 
granted. When it islrejecled the a case ” of the applicant comes 
to an end and is to bo governed by the rulings in Weekly Notes, 
1893, page 218 and in Civil Revision No. 24 of 1910, decided 
on the 24th of May, 19 JO. But when the application is granted 
the case 7 ’ of the pauperis not in my opinion decided within 
the meaning of section ll£f of the new Code of Civil Procedure. 
Following, therefore, the rulings in I. L. R., 4 All., p. 91 and in 
W. N., 1882, p. 69, I would givo effect to the preliminary 
objection and dismiss the application* 

Chamier, J. — I agree. Under the present Code of Civil 
Procedure it seems to be quite clear that the “ case” must have 
been decided before the High Court can interfere in revision, I 

(1) Weekly Notes, 1893, p. 218. (3) (1895) I. L.R.J8 AIL, 163* 

(2) Qivil Revision No. 24 of 1910, decided (4) (1905) I* L. RT, 2# AIL, 72. 

on the 24th ol May, 1910, 
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am not prepared to subscribe to the view that no proceeding can 
be a « case ” unless it terminates iu a decree. But giving the * 
word (i case 99 the widest meaning that was given to that word 
in section 622 of the Code of 1882, I am unable to hold that the 
order against which this application for revision is presented 
decided any “ case . 79 It appears to me that there is a clear 
distinction between the case of an application for permission to 
sue or appeal in formd pauperis being dismissed or rejected and 
the case in which a similar application is allowed. In the former 
it may be said that the case had been decided, while in the 
latter the order appears to be merely interlocutory. 

By the Court. — -The application is rejected with costs. 

Application rejected. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Griffin. 

BATUL HUH WAR (Defendant) v. MUNHI LAL (Plaintiff).* 

Code of Civil Procedure (1832), sec tiou 43 —Portion of claim— Intentional omie • 
sion~~Civil Procedure Code (1908), order U, rule 2 (2). 

G, who was the tenant of a holding, died, leaving a mother and a daughter, 
both of the same name. The plaintiff sued the mother, as representing G, for 
arrears of rent for 1313 Pasli and obtained an ex parte decree. In respect of the 
year 1314 he sued the daughter and obtained a decree. The decree in respect of 
1313 was set aside and at the rehearing the daughter was made a party. It was 
found that at the time the plaintiff brought the suit in respect of 1314 he was 
not aware that the daughter was the tenant in 1313. Held that the plaintiff 
having no knowledge, when he brought his suit in respect of 1314, that the 
daughter was the tenant in 1313, could not be said to have omitted to sue in 
respect of that year, and the suit for 1314 was not barred by the provisions of 
section 43 of ' the Code of Oivil Procedure (1832). Amanat Bibi v. Imdad - 
Husain (1) referred to. 

The facts of the case were as follows : — 

One Gokul Siugh, au agricultural tenant, died leaving him 
surviving his mother and a daughter, both of the name of Batul 
Kunwar. They continued to reside' on the holding of Gokul 
Singh. On the 17th of July, 1906, the plaintiff sued the mother 
for the rent of the year 1313 F. and obtained an ex parte decree 


* Appeal Ho. 1 of 1910 under section 10 ofc the Letters Patent, 
• -(l) (1888) L, R., 15 It A„ 106 j L L. B.^15 Calc. 800. 
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1910 on the 81st ol August 1906. The rent for the succeeding year 
— * having fallen into arrears, the plaintiff, on the lObb of January, 
Kunwab 1907, brought a suit against the daughter for the rent of that 
UxmilM. y 0ar * This 8U ^ was a ^ so decreed parte. On the 27th of 
March, 1897, after an application to the same effect made by the 
daughter had proved infructuous, the mother applied for a re- 
hearing of the suit in respect of the rent for 131 3 Fasli. Her ap- 
plication was granted. Whereupon the plaintiff, who had mean- 
while become aware that the real tenant in 1313 Fasli was the 
daughter, applied to have the daughter’s name brought upon the 
record as a defendant, and this was done, and in the end the 
plaintiff obtained a decree against the daughter in respect of the 
rent for 1313 Fasli. This decree was confirmed on appeal by the 
District Judge, and the defendant’s appeal to the High Court 
was dismissed by a single Judge of the Court. The defendant 
appealed under section 10 of the Lotters Patent. 

Mr. M. L. Agarwala , for the appellant. 

Dr. Tej Bahadur Sapru for the respondent. 

Stanley, C. J. and Griffin, J. : — This appeal arises out of 
a suit for rent for the year 1313 Fasli. The defence set up was 
that the suit was barred by the provisions of section 43 of the old 
Code of Civil Procedure, a decree having been obtained against 
the appellant in a suit instituted on the lOfcb of January, 1907, 
in respect of the rent for the year loll Fasli. The former 
tenant of the holding was ono Gokul Singh. He died leaving 
his mother of the name of Batul Kunwar and a daughter of the 
same name. They continued to reside on tho holding of Gokul 
Singh. On the 17th of July, 1906, the plaintiff sued the 
mother, Batul Kufrwar, for the rent for the year 1313 Fasli, 
and obtained an ex parte decree on tho 31st of August, 1906. 
The rent for the succeeding year having fallen into arrears, on 
the 10th of January, 1907, the plaintiff sued Batul Kunwar, 
the daughter for that rent. The plaintiff at this time had become 
aware that Batul Kuuwar, the daughter, was or claimed to be the 
tenant. This suit was also decreed ex parte . After this in 
March, 1907, Batul Kunwar, the daughter, filed an application in 
the suit relating to the arrears of rent for 1313 Fasli, under sec- 
tion 10 t 8 of the old Civil Procedure Code, asking for rohearing 
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of that suit. That application was rejected on the ground +haft 
she was not a party to the suit. Upon this Batul Kunwar, the 
mother, applied for a rehearing of the case on the 27th March,. 
1907, and the rehearing was granted. Then the plaintiff applied 
to have Batul Kunwar, the daughter, made a defendant, and she 
was added as such on the 17th of May, 1907, and a notice was 
served On her on the 27th of May, 1907. The result was that the 
court gave the plaintiff a decree as against Batul Kunwar, the 
daughter. This decision was upheld by the lower appellate court, 
whereupon a second appeal was preferred to the High Court with 
the result that the decision of the lower court was affirmed. The 
present appeal under the Letters Patent has now been preferred, 
and the sole ground on whieh the appeal is supported is that the 
plaintiff was aware on the 10th of January, 1907, when he insti- 
tuted his suit for the arrears of rent for 1314 Fasli, that Batul 
Kunwar, the daughter, was tenant of the holding and omitted to 
sue her for the rent of 1313 Fasli. It appears to us that the fallacy 
in the argument in support of the appeal lies in the fact that there 
is nothing to show that the plaintiff had any knowledge, that 
Batul Kunwar was tenant in the year 1313 Fasli. On the con- 
trary, the fact that he had instituted a suit against Batul Kunwar, 
the mother, as tenant on the 17th of July, 1906, and obtained a 
decree against her ex parte shows that he had not any such know- 
ledge. It is true that on the 10th of January, 1907, he was aware 
that Batul Kunwar, the daughter, was or claimed to be then 
tenant, but’from this we cannot infer that she was tenant during 
the previous year. A plaintiff is not under such circumstances 
barred by the provisions of section. 43 of the former Code of 
Civil Procedure, corresponding to order II, rule 2, sub-section 
2 of Act V of 1908. That section provides that “if a plaintiff 
omits to sue in respect of, or intentionally relinquishes, any 
portion of bis claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” If, at the time of the insti- 
tution of the suit for the arrears of rent for 1314, viz., the 10th 
of January, 1907, [the plaintiff was not aware that Batul Kunwar, 
the daughter, was the tenant, he cannot be said to have omitted 
to^ sue* for the rent of 1313 Fasli, within the meaning of the 
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1910 seotion. In the case of Amanab Bibi v. Imdad Husain (1) 

Baidu their lordships explained the meaning of section 7 of Act VIII 

Kukwar XS59, which corresponds with the section now under considera- 
Munni Lad. tion and observed in the course of their judgement as follows:— 
“It appears to us that the fair result of the evidence is that 
at the date of the former suit tho respondent was not aware of 
the right on which ho is now insisting. A. right which a litigant 
possesses without knowing or ever hiving known that ho possesses 
it can hardly be regarded as a “ portion of his claim ” 
within tho moaning of tho section in quostion.” We aro, there- 
fore, of opinion that tho decision of the learned Judge of this 
Court affirming tho decision of tho court below is correct, and 
we dismiss tho appeal with costs. 

Appeal dismissed. 

iglQ Before Sir Join Stanley, Knight, Chief Justice, and Mr. Justice Griffin. 

May 30. BAM PARGAS UPADIIIA and others (Defendants) v. SUBA UPAD HIA 

• ' (Plaintiff) and RAJ KUMAR DAL and another (Defendants).* 

Act (Local) No. II of 1901 (Agra Tenancy Act), section 20 — Occupancy 
holding— Mortgage of occupancy holding executed before the Agra 
Tenancy Act cam into force— Act (Local) No. I of 1901 (General 
Clauses Act ) , section 6 

A mortgage of an occupancy tenancy oxocutod prior to tho coming into 
operation of tho Agra Tonanoy Act is a porfoctly valid transaction, and is not 
afleotod by tho subsoquont passing of that Act. Bala Lai v. Bam Kali (2) 
roforrod to. Harnanian Bai Y. NaTcohcdi Bai (3) distinguished. 

The facts of this case wero as follows : — 

One Balgobind Rai (defendant No. 6) mortgaged his occu- 
pancy holding to Raj Kumar (defendant No. 5), on the 20th 
of July, 1881. Raj Kumar sub-mortgaged portions of the 
tenancy to tho appellants (defendants Nos. 1 to 4) in 1899 
and 1904, respectively. Ihe plaintiff purchased the mortgagee 
rights of Raj Kumar on the 7th of July, 1907, and sued for 
possession by redemption of the sub-mortgagees. The court 
of first instance dismissed the suit. The lower appellate court 

* Socond Appoal No. 831 of 1909, from a dccroo of Chhauu Mai, Subordinate 
Judge of Ghazipur, dated tho 2nd of July, 1909, reversing a dcorcc of Kalka Singh 
Munsif of Ballia, dated the 17th of November, 1908. 

(1) (1888) L. R., 15 I. A„ 106 a I. L. R., (2) Wookly Notes, 1906, p. 28. 

15 Oalo., 800. 

(3) Weekly Notes, 19Q6, p,;302. 
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decreed the claim. The defendants Nos. 1 to 4 appealed to the 
' High Court. '' 

Mr. S. A. Haidar (with him Maulvi Muhammad Ishaq, for 
whom Babu Sited Prasad Ghosh), for the appellants, contended 
that the transfer in favour of the plaintiff was illegal, having 
been made after the coming into operation of the Agra Tenancy 
Act. He further submitted that those occupancy tenants who 
had acquired their rights prior to the passing of Act II of 1901, 
could not transfer their rights after the coming into force of the 
said Act, and consequently the mortgagee of an occupancy 
holding could not legally transfer his rights when the said Act 
was in force. He relied on Banmali Hands v. Bisheshar Singh 
(1) and [on Ilarnandan Eai v. Nakahedi Rai (2). 

Mr. M. L. Agarwala (with him Munshi Govind Prasad ), 
for the respondents, submitted that the transfer was a perfectly 
legal one. He relied on Babu Lai v. Ram Kali (8) and on 
section 6 of Local Act No. 1 of 1904 (General Clauses Act). 

Mr. S. A. Haidar was heard in reply. 

Stanley, C. J. and Gbieein, J. — This appeal arises out of a 
suit for redemption of a sub-mortgage. One Balgobind Rai was the 
occupancy tenant of a holding. He, on the 20th of July, 1881, 
mortgaged this holding to one Raj Kumar Lai ; and on the 23rd 
of November, 1899, Raj Kumar Lai executed a sub-mortgage of 
a portion of the mortgaged property in favour] of the defendants, 
and again on the 18th of July, 1904, he executed a further mort- 
gage of the same property in favour of the defendants. Then, 
on the 9th of July, 1907, Raj Kumar transferred his mortgage 
security to the plaintiff. The plaintiff instituted the suit out 
of which this appeal has arisen for tke redemption of the sub- 
mortgages executed in favour of the defendants by Raj Kumar, 
his predecessor in title. The court of first instance dismissed the 
plaintiff's claim, but on appeal the lower appellate court reversed 
the decision of the court below and gave a decree in favour of 
the plaintiff. Against this decree the present appeal has been 
preferred, and the only contention raised before us on behalf of 
the appellants is that which is stated in the second paragraph of 

*(1W19Q6) I. L. fi„ 29 All., 129. (2) Weekly Notes, 19Q6, p. 302. 

(3) Weekly Notes, 1906, p, 28. 
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the grounds of appeal, viz. that the transfer in favour of the 
plaintiff, dated the 7th of July, 1907, was illegal and created 
no right which can be enforced in a Court of Justice. The 
appellant’s case is that inasmuch as under section 20 of the 
Agra Tenancy Act, Acb II of 1901, the holding of an occupancy 
tenant cannot be transferred except as provided in that section, 
Raj Kumar was not in a position to transfer his mortgage 
to the plaintiff, and the plaintiff, consequently, was not in a 
position to redeem the defendants’ mortgages. There appears 
to ns to be no force in this contention. At the time when 
Balgobind Rai executed the mortgage of the 20th of July, 1881, 
he had power to do so, and Raj Kumar acquired under that 
instrument a valid mortgage with all the rights and incidents 
attaching to such mortgage. As such mortgagee, he had power 
to execute a sub-mortgage, and as such mortgagee, ho was entitled 
to transfer his mortgage security, the right of transfer being an 
incident of the mortgage. No doubt, section 20 of the Agra 
Tenancy Act prohibits the transfer of an occupancy tenancy 
except as therein provided. But that Acb was not in force when 
the mortgage of the 20th of July, 1881, was executed, and by 
the provisions of the United Provinces General Clauses Act 
of 1904, rights accrued before the Agra Tonancy Act came into 
force, are not prejudiced by that enactment. Section 6 of the 
General Clauses Act to which we have referred, provides among 
others that 11 where any United Provinces Act repeals any 
enactment hitherto made or hereafter to be made, then unless 
a different intention appears, the repeal shall not affect any 
right, privilege, obligation or liability acquired, accrued or 
incurred under any enactihent so repealed.” As we have said, 
a mortgage of an occupancy ^tenancy executed prior to the Agra 
Tenancy Act is valid. This was so decided in the case of Babu 
Lai v. Bam Kali (1). The mortgage, therefore, of the 20bh 
of July, 1881, was a valid and subsisting mortgago, under which 
the mortgagee possessed all the rights of a mortgagee including 
the right to transfer his mortgage and also a right to sub-mort- 
gage. Having sub-mortgaged the property, the mortgagee 
possessed the right to redeem that mortgage and a transferee 

(1) Weekly Kotos, 19Q6 p, 33 
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from him had a like power. It is said that this view is in con- 
flict with a ruling of this Court iu Earnandan Mai v. EaJschedi 
Mai (1). The facts of that case are not similar to those now, 
before us. In that case a simple money bond was executed 
before the passing of the Agra Tenancy Act, in which there was 
a provision that in default of payment of the debt the simple 
bond should be converted into a usufructuary mortgage. Default 
was made in payment but not till the 22nd of June, 1902, when 
the Agra Tenancy Act was in force, and it was held that the 
agreement of the parties to create a usufructuary mortgage could 
not be carried out in view of the provisions of section 20 of that 
Act. It is obvious that this case was governed by different 
considerations from those which present themselves in the present 
appeal. 

We think that the lower appellate court was right and 
dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley , Knight, Chief Justice, and Mr, Justice O-riffin. 

MUHAMMAD ALAM Aim another (Defendants) v. AKBAR HUSAIN 

AND OTHERS (PLAINTIFFS).* 

Act No. 1 of 1877 (Specific Belief Act), section 42 — Muhammadan law— 
Wagf — Bight of Muhammadans entitled to use such property to sue for a 
declaration that property is waqf. 

The plaintiffs, Muhammadans resident in the city of Kanauj, sued for a decla- 
ration that a certain idgah and the land adjoining it situated in a village in par- 
gana Kanauj was waqf property. Meld that as Muhammadans who had a right 
to use the idgah they were entitled to sue and that no special permission was 
required to enable them to do so. Zafaryal Ali v. Balchtawar Singh (2) 
and Jawahra v. ATcbar Husain (3) followed, Wafid Ali Shah v, Nianat-ullah 
Beg (4) distinguished. • 

The facts of this case were as follows : — 

Ceitain Muhammadans, seven m number, residents of the 
city of Kanauj, brought a suit for a declaration that a certain 
idgah and lands joining it situate at Kandiauli, a village in 


* Second Appeal Ho. 987 of 1S09, from a decree of Muhammad Ishaq Khan, 
District Judge of Farrukhabad, dated the 8th of June 1909, modifying a decree 
of DayaNath, Subordinate Judge of Fatehgarh, dated the 27th of September 
1907. 


(1) Weekly Notes, 1905, p. 302. 
(21 (1883) I. L. R., 5 All., 497. 


(3) (1884) I. L. R„7 AIL, 178. 

(4) (1885) I. D. R#, 8 Allj, 81. 
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pargana Kanauj, were waqf property. The defendant was a 
purchaser of a portion of the property. The suit was resisted 
by him on the ground that tho pioperty was not waqf property. 
The court of first instance declired that the idgah was endowed 
property, but dismisse 1 (he suit to the lands adjoining. The 
lower appellate court camo to the conclusion that both the idgah 
and the lands adjoining were endowed piopeity and deneed the 
suit in full. The defendant appealed. 

Maulvi Muhammad Ishaq , for the appellant: — 

Plaintiffs 7 suit cune under the provisions of section 42 of the 
Specific Relief Act. The property having boon found to be waqf 
property and no permission having been obtained from the Legal 
Remembrancer a suit of this nature was not maintainable under 
sections 92 and 93 of Act V of 1908. Ho citod Way id Ali Shah 
v. Dianat-nllah Beg (1). 

Babu Balrctm Chandra Mukerji (for Maulvi Qhulam 
Mujtaba ), for the respondents : — 

Any Muhammadan who has a light as such to use a mosque 
has a right to have it doclared that ihe property appet taming 
to the mosque is waqf property. It is not necessary for him to 
ahow that he had any special interest in it. He had a right to 
prevent anyone from claiming property in the mosque and the 
adjoining lands. He relied on Zafaryah Ali v. Bakhtawar 
Bingh (2), Jawahra v. Akbar Husain { 3), Raghnbar Dialv. 
Kesho Ramanj Decs (4) and Ameer Ali’h Mohammedan Law f 
Vol. I, p. 439. (3rd edition). r 

Stanley, C. J. and Griffin J. Tho plaintiffs, who are 
seven in number and all residents of the city of Ivanauj, 
instituted the suit out of \yhi<h this appeal has arisen to have it 
declared that certain land in the village of Kandrauli m the 
pargana of Kanauj is waqf properuy appertaining as such to an 
idgah or mosque which wa^ built by the Moghal Emperors. It 
appears from the judgment of the lower appellate court that the 
land in question was recorded as bagh idgih at mnuza Kandrauli, 
No. 4G3, at the time of the settlement made under Regulation 
IX of 1833, and No. 489 in the jamabandi of the settlement of 
1872 . The principal defendants are the purchasers of a part of 

( 1 ) (1885) I L. R„ 8 Air., 31. (3) (1884) I. L. R., 7 All., 178. 

(2) (1883) I. L. R„ 5 All., 497. (4) (1888) L L. R., 11 AH., *8. 
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the zamindari of the village Kandrauli. The defendants set up 
a plea that neither the idgah nor the land adjoining it was waqf 
property, and upon this plea the main issue in the case was 
framed. The court of firot instance gave the plaintiffs a declara- 
tion that the idgah was endowed property, but dismissed the 
suit as regards the land adjoining it. Upon appeal the learned 
District Judge came to the conclusion upon the evidence that 
the land adjoining the idgah was endowed property, and he 
decreed the plaintiffs’ claim in full. From this decision the 
appeal which is now before us has been preferred, and the main 
contention of the learned vakil for the appellants is that the 
plaintiffs respondents have no right to maintain the suit. It is 
contended that apart from the provisions of section 42 of the 
Specific Eelief Act and section 539 of the old Code of Civil Proce- 
dure, corresponding to sections 92 and 93 of Act V of 1908, a suit of 
the nature of the present suit cannot be maintained and that the 
plaintiffs who are Muhammadan residents of Kanauj, could not 
show that they had any special interest in the mosque in question 
and had no right to bring the suit. Reliance in support of this 
contention is based upon the ruling in Wajid Ali Shah v. 
Dianat-ullah Beg (l). In that case a Muhammadan not a resi- 
dent of the district in which the alleged waqf property was 
situate, brought a suit againsr a person in possession of that 
property for a declaration that the property was waqf and in his 
plaint he did not allege that he himself was interested in the 
property further or* otherwise than as being a Muhammadan. It 
was held by Petheram, C. J., and Oldfield, J., that unless it 
could be shown that the suit was maintainable under some 
statutory provision, it could not be maintained ; that inasmuch 
as no permission had been given to plaintiff to bring the suit, 
it was not maintainable under Act XX of 1863 or under section 
539 of the Civil Procedure Code, and that the suit was not main- 
tainable under the provisions of section 42 of Act I of 1877 (the 
Specific Relief Act). The learned Judges in their judgement 
observed, as regards section 42 of the Specific Relief Act that the 
only right asserted by the plaintiff was bis right as a Muhammadan 
to have the property kept as waqf j:or the general body oi 
(1) (1885) L L. Rr, 8 All., 31. 
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persons, who believe in the Muhammadan religion, and that section 
42 of the Specific Relief Act applies to “any peison entitled to 
any legal character or to any right as to any property,” and, in 
certain circumstances, allows such a person to bring a suit for 
determination of his title to such character or right, and that the 
scope of the section is confined to the two classes which it specifies, 
and that the plaintiff could not sue as one of the fir^fc class, because 
he had no “ legal character ” which was denied by anyone, as he 
only asserted his character as a Muhammadan, and that had not 
been questioned, and further that the plaintiff did not for himself 
assert a right to any property, and by no act of the defend- 
ant had his right to any property been denied. This case is 
unlike the present in so far that in the present case the plaintiffs 
are Muhammadan residents of the city of Kanauj and, as such, 
are entitled to worship in any Muhammadan mosquo in the 
city. If the decision to which we have just referred could be 
held to govern the case of the plaintiffs in the present suit, it 
appears to us to be inconsistent with the decision of a Full 
Bench of this court in the case of Jawahra v. Akbar Huscun (1). 
In that case the Full Bench, consisting of Sir Comer Petheram 
G. J., and Oldfield, Brodiiurst, Mahmood and Duthoit, 
JJ., held that “ every Muhammadan who has a right to use a 
mosque foe purposes of devotion is entitled to exercise such 
right without hindrance and is competent to maintain a suit 
against any one who interferes with its exercise, irrespective of 
the provisions of sections 30 and 539 of the Civil Procedure 
Code.” In this case the Full Beuch quoted with approval the 
case of ZafaryabAU v. Bakhtawar Singh (2)* In that case 
certain Muhammadans sued ro set aide a mortgage of endowed 
property belonging to a mosquo, a decree enforcing the mort- 
gage, and a sale of the mortgage 1 property in oxecution of 
that decree, and for the demolition of buildings erected by the 
purchaser and the ejectment of the purchaser. It was held that 
the plaintiffs, m Muhammadans entitled to frequent the mosque 
and to use the other religious buildings connected with the endow- 
ment, could maintain the suit, and that section 539 of the Civil 
Procedure Code had no application to the case, the endowment 
(1) (1884) I. L. R , 7 All., 178. (2) (1881) I. L. R, 5 All." 497. 
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being a religious institution within the meaning of section 
24 of Act VI of 1871, and therefore governed ty the Muham- 
madan law. Mr. Ameer Ali in his work on Muhammadan law 
(Volume I, 3rd edition) at page 455, referring to the case Jawahra 
v. Akbar Husain , observes as follows ; — ■“ The judgement of the 
Allahabad High Oourfe seems to be in conformity with the provi- 
sions of the Muhammadan law. As has been already pointed 
out from JRacld-ul-Mukhtar and the Fatwai Kazi Khan , every 
Muhammadan who derives any benefit from a waqf or trust is 
entitled to maintain an action agrinst the mutawalli to estab- 
lish his right thereto, or against a trespasser to recover any 
portion of the waqf properly which has been misappropriated, 
joining any other person who may participate with him in the 
benefit.’ ; At page 449 of the same volume the learned 
author comments on and expresses approval of the decision of 
this Court in Zafaryab Ali v. Bakhtawar Singh above cited. 
iS 7 ow the plaintiffs have a right to frequent and iue the mosque 
for devotion and the land adjoining ii appurtenant to the mosque 
and according to the above rulings they can maintain their 
suit. 

The lower appellate court has found that the land adjoining 
the idgah is endowed property and this finding of fact is binding 
upon us in second appeal. 1 n view of the findings we are of 
opinion that the decision of the court below is correct. We 
dismiss the appeal with costs. 

Appeal dismissed . 

REVISION AL CRIMINAL. 


Before Mr . Justice Chamer 
EMPEROR BISHESHAR BHATTACHARYA * 

Criminal Procedure Code , section 556 — Magistrate ordering prosecution at 
president of octroi subcommittee-— Jurisdiction — “ Personally interested .** 

A Magistrate as the president of the octroi sub -committee of a Municipal 
Board, ordered the prosecution of the accused, and with the consent of the accused 
tried the case himself. Meld that the Magistrate must be deemed to have been 
personally interested within the meaning of section 556 of the Code of Criminal 
Procedure and was not qualified to try the case of the applicant, whose consent 

1 — — — V — — — 

♦ Criminal Revision No. 239 of 1910 against the order of A. P. Collett, Joint 
Magistrate <3 Benares, dated the 5th of April, 1910. 
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could not oonfer jurisdiction upon him, Emperor v. Mohan Lai (1) distmguis- 
ed. In the matter of the petition of Inayat Husain (2) roferrod to. 

The facts of this case are fully stated in the judgement of 
fihe Court. 

Babu Saty a Chandra Mukerji (with him Babu Surendra 
Nath Sen), for the applicant. 

The Assistant Government Advocate, (Mr. 1 {. Matcomaon) 
for the Crown. 

Chamiek, J. — This is an application for revision of an order 
of the Joint Magistrate of Benares, convicting the applicant 
of evading the payment of octroi, an offence punishable under 
section 69 of the United Provinces Municipalities Act, and sen- 
tencing him to pay a fino of Rs. 20. It has been contended before 
me that tho articles in respect of which the applicant has been 
convicted aro not subject to octroi. In view of the order which 
I am about to pus>, I express no opinion upon this point. The 
question which I have to decide is whether tho Magistrate had 
jurisdiction to try the caso. In his order he says: — “I would 
note that at the first hearing I asked counsel for the defence to 
apply for the transfer of the case, as the prosecution had been 
initiated by me ex officio as the president of tho octroi sub- 
committee. He elected to let the case remain in this court.” It 
is quite cleir that if the ca^o falls within section 556 of the Code 
of Criminal Procedure as is now contended by the applicant, the 
Magistrate was debarred from trying the case, and tho consent of 
the applicant could not confer jurisdiction upon him. The only 
facts which need be stated are that some correspondence passed 
between tho applicant and the Octroi Superintendent ending 
with a letter from the applicant, dated the 2nd of March, 1910, 
in which he declined to give any further information. The 
whole correspondence was then laid before Mr. A. P. Collett, 
who was president of the octroi sub-committee of the Municipal 
Board. The file does not show that tho papers were laid before 
him as president of that sub-committee ; but the fact is admitted 
and there can be no doubt about it. On the file he wrote as 
follows: — “ Whether the goods are dutiable or not, it seems 
that the importer’s correct procedure was to pay and then appeal 

(1) (1904) I. L. K., 27 All,, 25. (2) Weekly Notes, 1899, pi 74f 
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the Board. If the importer still persists that the goods are not 
dutiable, it is a question best decided by a court, and he should 
be prosecuted in order to have it finally settled.” 

O 11 that the Secretary of the Board noted at once “ prosecute,”* 
and sent the papers to the Octroi Inspector who made them over 
to a mukbtar in order that a complaint might be drawn up. 
The complaint was ultimately presented to Mr. Collett. 
It is quite clear to me that Mr. Collett’s order was intended to 
be and was understood to be an order for the prosecution of the 
applicant. It is not a case like that of Emperor v. Mohan Lai 
(1), in which the Magistrate concerned was merely one of a body 
of members of the Municipal Board, who did not direct the 
prosecution bat merely handed in a recommendation, upon which 
the Chairman of the Board took action. In that case, Knox J., 
referred to and distinguished the ease of Emperor v. Ahmad 
Husain , decided by the present learned Chief Justice, He 
observed that in Ahmad Husain J s case it was alleged that the 
Joint Magistrate who tried the case was the Chairman of a 

o 

special meeting of the committee which ordered the prosecution 
of the accused. The present case is stronger than that of Ahmad 
Husain , for Mr. Collett does not seem to have acted ,with the 
sub-committee, but alone and on his own responsibility. It was 
contended that the case fell rather within the explanation to 
section 556 than within the illustration to that section. The 
difference between the two clases of cases was pointed out by 
Strachey, C. J., *in Inayat Husain (2). In the course of his 
judgement he says : — “ It has, however, been contended that he is 
disqualified on the ground of the principle emb,died in the new 
illustration to section 556. That illustration is as follows: — ‘A, 
as Collector upon consideration of information furnished to him, 
directs ohe prosecution of B for a breach of the Excise Laws. 
A is disqualified from trying this case as a Magistrate.’ The 
illustration simply embodies the principle that, a man cannot be 
both prosecutor and judge in the same ease. What the 
section shows is that if a magistrate or a judge is merely con- 
nected with a case by reason of his discharging some other 
public functions, or is concerned with it in some public 
£) (*904) I. L. R. 27 All., 25. (2) Weekly Notes, 1899, p, 74. 
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capacity he is not on that ground alone to be deemed personally 
interested in the case. But if, in addition to a connection 
of that sort, he, in some capacity outside his magisterial or 
judicial functions, orders or directs the prosecution of a person 
for an offenco, then he is deemed to be per on ally interested in 
the case nnd he cannot tiy it as magistrate or judge. The 
distinction is betweon having merely some public official c mnec- 
tion with a ease and oidoring or directing the prosecution 
in somo extra-judicial or extra-magisterial capacity.” In the 
present case, as I have said, the magistrate ordered the prosecu- 
tion of the applicant. I cannot accept the suggestion that the 
prosecution was directed by the secretary. He treated Mr, 
Collett’s endorsement as an order to pro <scuto and merely set 
the machinery in motion. In accordance with the decisions 
which I have mentioned I hold that the Magistrate in this case 
must be deemed to have been personally interested within the 
meaning of section 556 of the Codo of -Criminal Procedure, and 
therefore was not qualified to try the case of the applicant. I set 
aside the conviction and direct that the c im be retried by the 
District M'gistrate or by fonie competent Magistrate nominated 
by him. 

Conviction set amle—*2ictrial ordered. 


APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Griffin. 

UG-AR SEN (Defendant) v. LAXIIMI OIIAND and another (Plaintiffs)/ 
Partnership — Suit by surviving member to recover debt due to firm —Represent 
taiives of deceased members not necessary parties to suit — Act No, IK of 
1872 (Indian Contract Aci) t Section 45. 

Held that tho representatives of a docoasod partner aro not necessary parties 
to a suit for recovery of a debt which accrued due dutng tho lifetime of the 
dcccasod partner. Held also that section 45 of the Indian Contract Act docs 
not apply to a suit to recover a debt duo to a partnership firm. Gobmd Prasad 
V. Chand tr Schhar (1), Motilal Bechardass v. Ghellabhai Hanr^m (2) and 
Debt Pas v Nirpat (3) followed. 

* Second Appeal No. 1095 of 1909, from a decree of Udit Narayan Sinha, 
Subordinate Judge of Jhansi^datod the 12th of July, 1909; confirming a decree of 
P. K. Ray, Munsif of Jhansi, ‘dated the 23rd of March, 1009. 

(1) Weekly Notes, 1887, p. 133. (2) (1892) I. L. R„ 17 Bom., G. 

(3) (1898) IL.K.2 0 All., 865. ' " 
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' The facts which gave rise to this appeal were shortly these. 
One XJgar Sen borrowed money from Badri Das and Hira Lai, 
who were members of a partnership firm. Both died, Badri Das 
leaving a son Lakhmi Chand, and Hira Lai a minor son Chote 
Lai. After this the only surviving member of the partnership, 
Mohan Lai, joined with Lakhmi Chand in suing to recover the 
debt. The court of first instance (Munsif of Jhansi) gave the 
plaintiffs a decree, which was confirmed on appeal by the Subordi- 
nate Judge. The defendant appealed to the High Court 
urging that Chhote Lai also ought to have been made a party to 
the suit. 

Babu Satya N'ctrain, for the appellant. 

Babu Sital Prasad Ghosh , for the respondents. 

Stanley, C. J. and Griffin J.:— -The suit, out of which this 
appeal has arisen, was brought by Lakhmi Chand and Mohan 
Lai to recover moneys alleged to have been borrowed from them 
by the defendant appellant Ugar Sen. The money was 
borrowed from Badri Das and Hira Lai who W#e members of a 
partnership firm, and both of them are dead. The only surviving 
member of the partnership is the plaintiff, Mohan Lai. The 
other plaintiff, Lakhmi Chand, is the son of Badri Das. Hira 
Lai left a minor son named Chote Lai. Both the Courts below 
have decreed the plaintiffs’ claim. This second appeal has been 
preferred, and the ground of appeal pressed by the learned 
vakil for the appellant is that the plaintiffs are not entitled to 
maintain their suit without having before the court the legal* 
representatives of the deceased Him Lai. The learned vakil 
relies upon the provisions of section 45 of the Indian Contract 
Act. We are of opinion that that section in no way bars the 
present suit, which is one to recover a debt due to a partnership 
firm. In the cqse of Gobind Prasad v. Ghandar Sekhar (1) the 
question was very fully considered by Edge, C. J. and Mahmood, 
J., whether, in a suit such as the present, it was necessary for 
the plaintiff to implead the legal represent itives of a deceased 
partner. It was, held in that case that there was no such 
necessity. The reasons for the judgement are given at consider- 
able length, the principle of the English law on the subject 
( 1 ) Weekly Notes, 1837, p. 133 
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being adopted as being based on common sense. In the later case 
oi Motilal Bechardass v. Ghellabhai Hariram (1) the same 
question was considered, and the conflicting decisions of the 
High Court of Calcutta and the High Court of Allahabad were 
discussed. The learned Judges, Bayley and Fabban, JJ., held 
that the Allahabad High Court was correct and that the represen- 
tatives of a deceased partner are not necessary parties to a suit 
for recovery of a debt which accrued due during the lifetime of 
thedeceised partner. In that case the provisions of the Contraot 
Act were considered and dealt with. In the later case of 
Debi Das v. Nirpat, (2) Blaik and Buriutt, JJ., followed the 
earlier ruling of this Court. In view of the o decisions the case 
before us was rightly docided by the courts holow. We are not 
prepared to dissent from well considered judgements of the Court. 
We dismiss this appeal with costs. 

Appeal dismissed . 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Griffin, 

RAMPHAL THAKUR (Plaintiff) c. PAN MATI PADAIN and others 
(Defendants)* 

Hindu lato~MifaJe$hara — Succession— Daughter's daughter's sons— Bandhm 
— Alienation by Hindu widow — Legal necessity. 

Held that undor the Mitakshara law a daughter’s daughter’s son is a 
bandhu, and in tho absonco of any other heir is entitled to sucoood to the estate 
of the last owner. Agud/nav Bam Sumer Misir (3) followed. 

This was a suit to^enforce payment of money secured by a 
mortgage, dated the 3 1st of January, 18Q6, executed by one 
Musammat Phulmani deceased. Tho property mortgaged, origin- 
ally belonging to one Beni, upon his death descended to his 
widow Musammat Chungna, and on her death to Musammat 
Phulmani. Musammat Phulmani had two daughteis, Pan Mati 
and Parbati, and the latter two minor sons Sundar and Ram 
Piare. Tbe Court of first instance (Munsif of Peoria) decreed 
the claim, but on appeal this decreo was reversed and the plain- 
tiff’s suit dismissed by the District Judge of Gorakhpur upon the 


* Second Appeal No. 1089 of 1909, from a decroo of E. D. Simpson, District 
Judge of Gorakhpur, dated the 26th of July, 1909, reversing a dooroe of Ladh 
Prasad, Munsif of Doom, dated tho lOfch of December, 1908. 


(1) (1892) I. L. R., IT Bom., G (2) (1898) I. L. R , 20 AH, ?65, 
(8) (1909) X. L. R , 81 All., 
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ground that Musammat Phulmani had only a limited estate and 
that the plaint iff had failed to prove that the mortgage was 
made for legal necessity. The plaintiff appealed to the High 
Court. 

Pandit Bald$o Ram Lave (with him Munshi Zswar Sarttn)^ 
for the appellant. 

Munshi Oovind Prasad, for the respondents. 

Stanley, C. J., and Griffin, J. This is an untenable appeal* 
The plaintiff sued to enforce payment of a debt secured by a 
mortgage bond of the 31st of January, 1896, executed by one 
Musammat Phulmani, deceased, and her daughter Musammat 
Pan Mati. The court of first instance decreed the claim, but 
upon appeal the decision of that court was reversed and the 
plaintiff's suit dismissed on the ground that Musammat Phulmani 
had only a limited interest in the mortgaged property, namely, a 
widow's estate, and that the plaintiff had failed to prove that 
the mortgage in suit was made for legal necessity. 

We think that this decision is correct. The property 
formerly belonged to Beni, and upon his death it descended to 
his widow, Musammat Chunna. After her death it came to Mil*- 
sammat Phulmani. Musammat Phulmani had two daughters, 
namely, Musammat Pan Mati and Musammat Parbati. Musam- 
mat Parbati has two minor sons, the defendants, Sundar Panda 
and Earn Piare Pande. A ccording to the Hindu law Musam- 
mat Parbati and Musammat Pan Mati, the daughter's daughters 
of the owner Beni,Vmld not inherit his property. Consequently 
Musammat Pan Mati had no interest in the property which she 
could mortgage. The mortgage not having been shown to have 
been made for legal necessity, it is clSar that no interest passed 
to the mortgagee beyond the life estate of Musammat Pulmani. 
Bat it is contended that this mortgage ought to prevail in the 
absence of reversionary heirs to dispute its validity. It is said 
that there are no reversionary heirs, but this is not the case. It 
has been held by a Bench of this Court, and we think rightly, that 
under the Mitakshara the son of a daughter's daughter is an heir. 
In the case of Ajudhia v. Ram Sumer Misir (1) our brothers 
Banerji and TudbAll held that a daughter's daughter's son is a 

(1) (1909) I. L. P. 3 81 All., 454. 


1910 

Bam Phai* 
Thakur 
v* 

Pan Maw 
Padain. 



1910 


Ram Phil 
Thakuh 

t;. 

Pan M atx 
Pad ain. 


1910 
June 4. 


642 THE INDIAN LAW REPORTS, [VOL. ±XXll. 

landhuj and in the absence of any other heir he is entitled to suc- 
ceed to the estate of the last owner. The plaintiff in that case was 
the son of the daughter’s daughter of one Sheo Narain and our 
learned brotheis observe: — He is clearly a sapinda of Sheo 
Narain within the meaning of the Mttalcshara, and being a bhin- 
nagotra scvpinda, who claims through a female belonging to the 
family of Sheo Narain, namely, his daughter Chaura :he is Sheo 
Narain’s bandhu. In tho absence of any other heir he is entitled 
to succeed to the estate of Sheo Narain. It is urged that he, being 
the son of Sheo Narain’s daughter’s daughter, cannot be regarded as 
a bandhu. In the Tagore Law Lectures for 1882, tho descendant 
of a daughter’s daughter of tho same family to which the deeoased 
belonged is specifically mentioned as a bundh'w of tho deceased 
(see p. 688), and on page 707 tho daughter’s daughter’s son is 
specified in the list of the man’s own bandhio. Having regard 
to the definition of a bandhu as understood m the MItaksliara, 
we must hold the plaintiff, who is the daughter’s daughter’s son of 
Sheo Naraiu, the last owner, is his bcuidhu and, os such, the heir to 
his estate.” Applj ing the ruling in that case to the present, Sundar 
Paude and Earn Piare 1 ancle being the sons of a daughter’s 
daughter of Beni are, as such, in the absence of other heirs, the 
heirs to his estate. Wo dismiss tho appeal with costs. 

Appeal dismiBsed, 


MISCELLANEOUS CRIMINAL, 

Before Mr* Justice Tudball . r 
EMPEROR v. WA1I1D ALI KHAN.*' 

Criminal procedure Code, sections G2Q ; 107, 117, 118 — Security fur 
keeping the peace — Transfer — Jurisdiction 
Sootion 520 of tho Code of Criminal Piocodma onablcs tho Higli Court to 
transfer criminal proceedings initiated under section 107 of tlio Oodo, once thoy 
have been proporly instituted, to any other orimmal court of oqual or superior 
jurisdiction (and which otherwise) would have no jurisdiction) and tho order of 
the High Court will give jurisdiction to tho court to which tho case has boon 
so transferred to niako an inquiry undei section 117 and to pass an ordor 
under section 118 In the matter of the petition of Amaf Sincjh (1) not followed. 

This was an application under section 526 of the Code of 
Criminal Procedure asking that certain proceedings which had 

Criminal iliseelUnoous No. 99 of 1910, 

Cl) (1898) I. L. R„ 10 All., 9, 
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been instituted by the District Magistrate of Fatehpur against 
the applicant under section 107 of the Code might be transferred ' 
to some other district. The facts out of which these proceedings 
arose are immaterial for the purposes of this report, but at the 
hearing a preliminary objection was taken that the High Court 
had no power to direct the transfer of proceedings taken under 
section 107 of the Code of Criminal Procedure to any court 
outside the district in which, having regard to the provisions of 
Code, such proceedings might lawfully be instituted. 

Mr. G. TP. Dillon , for the applicant. 

The Government Advocate (Mr. W. Wallach), for the CJrowm 

Tudbadl, J.— This is an application for transfer of certain 
proceedings pending in the court of the District Magistrate of 
Fatehpur against the applicant; under section 107 of the Code of 
Criminal Procedure to some other competent' court outside the 
Fatehpur district for trial. Certain facts have been alleged in 
the affidavit filed with the application. To that affidavit there 
is a reply by the District Magistrate himself. It is quite clear 
to me after reading this reply that the case is one which for the 
ends of justice should be transferred to some other court for 
disposal. The District Magistrate's letter shows that he has 
taken a keen personal interest in the matters which have led 
up to the present case, and that he has even taken part in the 
inquiry and has himself on his own information instituted the 
present proceedings and is more or less convinced of the appli- 
cant's guilt. Thfs quite sufficient to arouse in the mind of the 
applicant a reasonable apprehension that he may not receive 
that impartial inquiry to which he is under the law entitled. 
There can be no doubt whatsoever tbfit the District Magistrate is 
moved by the very best of intentions and desires to maintain the 
peace of his district and to see that wrongdoers are punished. 
The case has apparently aroused very great interest and com- 
motion locally, and it is in my opinion expedient that it should 
be tried in an atmosphere which is free from all those local 
influences which must exist in Fatehpur itself. It has been 
urged that the case is one of such a nature that it cannot be 
transferred to any other court outsicte the district of Fatehpur* 
My attention has bepn called t<? the ruling In the matter of tht 
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petition of Amar Singh (1). That was a case in which Mr, 
Justice BurKITT held that proceedings under section 110 of the 
Criminal Procedure Code cannot be transferred to any court 
outside the district within which such proceedings had been ori- 
ginally instituted. With due respect to the learned Judge who 
decided that case I find myself unable to accept the reasoning 
of his judgement. I fail to see anything in section 117 or section 
118 of the Code of Criminal Procedure which prevents a Magis- 
trate to whose court proceedings have been transferred by an order 
passed under section 520 of tho Code of Criminal Procedure, from 
coming to a decision as to whether or not tho person in frespect of 
whom the inquiry is made should execute a bond. No doubt, a 
Magistrate cannot take action under section 110 unless the person 
against whom the action is taken, is one within the local limits 
of his jurisdiction. But once action has been taken, the inquiry 
and the final order are made under the powers conferred by 
section 117 and section 118 of the Code. Section 52G of the 
Code clearly enables this Court to transfer a criminal case of 
this description, once it has been properly instituted, to any other 
Criminal Court of equal or superior jui isdiction (and which 
otherwise would have no jurisdiction), and the order of this Court 
will give jurisdiction to the court to which the case has been so 
transferred to make an inquiry under section 117 and to pass an 
order under section 118, I do not think that the powers of 
transfer given to this Court by section 52G are in any way 
limited by the terms of section 110 or section 107 of the Code. 
In my opinion the ends of justice demand that this case be 
transferred to another district. I therefore transfer it to the 
court of the District Magistrate of Allahabad with power to try 
the case himself or to transfer -it to some other first class Magis- 
trate of the Allahabad district who may be competent to try it. 
At the same time the applicant will execute a bond with sureties 
for the amouut of Rs. 500, that he will, if bound over to keep 
the peace, pay the costs of the prosecution. 

Application allowed, 

also Tn the mail# of the petition of Gudar Singh (I.L. R., 19 All,, 
291) and Emperor V. Mahendrg Singh (I. L. R.* 30 AH., 47)— Ed.] 

(1) (1893) I. L. B., 16 All*, 9. 
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{Before Mr. Justice Karamat Mutain and Mr. Juttice Chanter,) 
GIRWABDH4RI and anotheb (Applicants) c. 3TAI HARADJ and others' ' 

(Opposite pasties).* 

A.cf No, III of 1907 (Provincial Insolvency Act) t section \§—Intolvency-*~ 
Grounds for dismissing petition , 

Under the Provincial Insolvency Act, 1907, transfer of property by the 
debtor with intent to defraud his creditors or reckless contracting of debts or 
giving unfair preference to any of his creditors or committing any other act of 
bad faith are grounds for refusing an absolute order of discharge but not grounds 
for refusing to make an order of ad jud ication. Where, therefore, a petitioner for 
a declaration of insolvency feigned ignorance about the existence of his account 
books and prevaricated about other matters, held that his petition could not be 
dismissed on these grounds, the object of the Legislature, by enacting the 
Insolvency Act, being to make it easier to obtain an order of adjudication. 
IS x parte King ; He Davies (1), Nx parte Griffin ; Pe Adams (2) and JSx parte 
Tynte (3) referred to. 

The appellants presented a petition to be declared insolvent 
under the provisions of the Provincial Insolvency Act, 1907, in 
the court of the District Judge of Mainpuru That court dis- 
missed the petition upon the ground that one of the applicants 
(Girwardhari Lai) had < feigned ignorance about the existence of 
his account books and prevaricated on other matters. The applicant 
appealed to the High Court urging that this was not under the 
Act above referred to an admissible reason for dismissing the 
petition. 

Mr. M.L . Agarwala (Babu Girdhari Lai Agarwcda with him), 
for the appellants : — 

Section 351 (d ) of the old Code of Civil Procedure, on which 
the lower court has relied in dismissing the petition, is not appli- 
cable, as the Provincial Insolvency Act had already come into 
force. A petition for adjudication of insolvency made by the 
debtor himself under Act III of 1907 cannot under any cir- 
cumstances be dismissed, except for the sole reason that the 
debtor was not entitled under the Act to present it. The *ceurt 
had no jurisdiction to refuse or dismiss such an application after 

* Eirst Appeal Ho. 13 of 1909 from an order of h. Marshall, District Judge of 
Mainpuri, dated the 30th of November, 1908. 

(1) (1876) L. R., 3 Oh. D., 461. (2) (1879) L. R., 12 Oh. D„ 480. 

- - (3) (1880) L, R., 16 Oh. D., 125, 
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It had been rightly presented. Section 15 of Act III of 1907 
clearly says that the court is to be satisfied “ by the debtor ” of 
th.e existence of any sufficient cause for nob making the order. 

The words " or is satisfied by debtor ought to be made,” 

which are between two commas, run togethor. It is clear that 
sub-section (1) refers only to petitions by a creditor. Sub-sec- 
tions (1) and (2) road together, show this to be the case. Sub- 
section (1) corresponds to section 7, clause (3) of the English 
Bankruptcy Act of 1883, and tho latter expressly contemplates 
creditors’ applications alone. In section 15, sub-section (1) there 
is no comma after the word petition ; had there been a comma, 
then it could not be argued that a petition by a debtor was not 
also contemplated by that sub-section. The words contained in 
section 351 (d) of the old Code of Civil Procedure, do not find a 
place in section 15 of Act III of 1907. The Indian courts 
have inherent powers to prevent abuse of the process of 
courbs. Vide section 151 of the new Code of Civil Procedure. 

I rely upon the case of Ex parte Painter • In re Painter 
(1). There it was practically held tint debtor’s application, if 
rightly presented, shall nob bo dismissed except where the peti- 
tion is so foreign to the purposes of the Insolvency Court as to 
amount to an abuse of the process of the Court. In the present 
case the petition was dismissed for grounds which might be 
sufficient grounds for punishing the debtor under section 43 ; 
that would be the proper remedy; but tho Court could not dismiss 
the petition. 

Mr. Nehal Chand (for Babu Joqindro Nath Chaudhri), for the 
respondents, submitted that punctuation should not bo taken as 
forming part of a statute. 'He referred to Maxwell: Inter- 
pretation of Statutes, fourth edition, p. 62. Section 15 corres- 
ponded to section 20 of the English Bankruptcy Act. He 
referred to Wace : The Law and Practice of Bankruptcy, 
p. 74. The words “ ought not to have been adjudged insolvent ” 
in section 42, sub-section (1) showed that the Legislature intended 
and contemplated cases in which the order of adjudication should 
be properly refused. They also showed the intention of the 
Legislature that those causes or reasons for which the order might 


(1) (1895) 1 Q, B„ 85, at p. 88, 
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be annulled could also be taken into consideration before making 
the order and be properly made the ground for refusing to make 
the order ; Nathu Mai v. The District Judge of Benares 

Farther, such conduct of the debtor as was complained of in 
the present case would amount to an abuse of the process of the 
Insolvency Court ; and the petition could for that reason be 
thrown out in the exercise of the inherent power of the court to 
prevent abuse of its process. He referred to Wace : The Law 
and Practice of Bankruptcy, p. 62. 

Mr. M. L. Agarwala replied. 

Chamier, J. — This is an appeal against an order of the 
District Judge of Mainpuri dismissing an insolvency petition 
presented by the appellants under the Provincial Insolvency 
Act (III of 1907). 

The learned Judge appears to have been under the impres- 
sion that the proceedings were governed by the Code of Civil 
Procedure, 1882, for in dismissing the petition he refers to 
section 351 of that Code. We must, however, consider whether 
the dismissal of the petition can be supported under the Pro- 
vincial Insolvency Act. The ■grounds stated for dismissing the 
petition are that the appellant Girwardhari Lai feigned ignor- 
ance about the existence of his account books and prevaricated on 
other matters. 

Section 12 of the Provincial Insolvency Act provides that 
when an insolvency petition is admitted, the court shall make an 
order fixing a date for hearing the petition and notice of tbb 
order shall be given to the creditors by publication in the Looal 
Official Gazette and in such other manner as may be prescribed. 
The learned District Judge fixed«a date for the hearing of the 
petition, but failed to give notice in the manner directed by that 
section. No? objection having been made on this account, wd 
may disregard this irregularity. 

Section 14 provides that on the day fixed for the hearing of 
the petition the Court shall require proof that the creditor or the 
debtor, as the case may be, is entitled to present the petition j 
(11 (1910) I. L. B., 32 All., 517. 
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that in case the petition has been presented by a creditor the 
debtor has been served with notice of the order referred to in 
section 12 and that the debtor has committed the act of insolvency 
alleged in the petition. The section provides also that the Court 
shall examine the debtor, if he is present, as to his conduct, 
dealings and property in the presence of such creditors as appear 
at the hearing, and the creditors shall have the right to question 
the debtor thereon. The provisions of this section seem to have 
been complied with by the Court. Section 15, sub-section (1) 
provides that where the Court is not satisfied with the proof of 
the right to present the petition or of the service of notice on the 
debtor as required by section 12, sub-section (3) or of the alleged 
act of insolvency, or is satisfied by the debtor that he is able to 
pay his debts or that for any other sufficient reason no order 
ought to be made, the court shall dismiss the petition. 

Sub-sections (2) and (3) have no bearing upon the present 
case. 

Section 1G provides that .when a petition is not dismissed 
under the preceding section, and the debtor is unable to propose 
any composition or scheme which shall bo accepted by the 
creditors and approved by the Court in the manner thereinafter 
provided, the Court shall make an order of adjudication. 

In the present case there is no question about the right of the 
debtors to present the petition or of the alleged act of insolvency 
or of service of notice on the debtors, for they wore the petitioners. 
If, therefore, section 15 exhausts the grounds On which the Court 
can dismiss an insolvency petition which has been admitted 
and can refuse to make an order of adjudication, the Court canuot 
dismiss an insolvency petition by a debtor on the ground that he 
has suppressed his accounts, or contracted debts recklessly or 
continued to trade after knowing himself to bo insolvent or on 
any similar ground. In Nathu Mai v. The District Judge of Be- 
nares (1) Richards and Griffin, JJ., expressed the opinion that 
a court should dismiss an insolvency petition by a debtor on proof 
that he has fraudulently transferred part of his property so as 
to put it out of the reach of his creditors, destroyed his books of 
accounts or committed other similar acts of bad faith. They 
(1) (1910) tL, R., 32 All, 647, 
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observed as follows : — “ We wish to clearly express our opinion 1910 
that the learned J udge was clearly wrong in granting the petition g7 BWASDB - AEI 
of Uathu^Mal and declaring him an insolvent. Section 15 of »• 

Act III of 1907 provides amongst other things that if the Court ^ ^* AKAIN 
is of opinion for any sufficient reason that an order of adjudication 
should not be made, the Court shall dismiss the petition.” As they 
were dealing with an appeal against a conviction under section 43 
of the Act the remarks which I have quoted were not necessary 
for the disposal of the appeal. In these circumstances I under- 
stand that we are not bound to adopt the view expressed by them. 

After careful consideration, I find myself unable to accept the 
' construction which they put upon the Act. It appears to me that 
the last 33 words of sub-section (1) of section 15 refer only to the 
case of an insolvency petition presented by a creditor. The 
words “ thdt for any sufficient cause ” appear to me to be governed 
by the words “ satisfied by the debtor ” — that is to say, the cause 
referred to is a cause to be shown by the debtor. In my opinion 
the words “ satisfied by the debtor ” govern the whole of the 
remainder of the sub-section. 

The scheme of the Act differs entirely from the scheme of 
the sections of the Code of Civil Procedure, 1882, which relate 
to insolvency matters. Under section 351 of that Code the Court 
could grant an insolvency application only on being satisfied 
that the debtor had not transferred any part of his property with 
intent to defraud his creditors and bad not recklessly contracted 
debts or given “an* unfair preference to any of bis creditors and 
had not committed any other act of bad faith regarding the 
matter of the application. Under the Insolvency Act, 1907, 
these appear to be grounds for refusing an absolute order of dis- 
charge (see section 44), but not grounds for refusing to make an 
order of adjudication. The latter part of sub-section (1) of 
section 15 of the -Act of 1907 reproduces almost word for word 
section 7, sub-section (3) of the English Bankruptcy Act of 1883, 
which plainly refers to an insolvency petition presented by a 
creditor. In my opinion the latter part of sub-section (1) of 
section 15 of the Indian Act has no reference to an insolvency 
petition presented by a debtor. Authority for dismissing a 
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debtors petition for “any sufficient cause ” must be found if at 
all elsewhere. 

It has been held in England, both under the Act of 1869 and 
under the Act of 1883, that an insolvency petition, whether pre- 
sented by a debtor or by a creditor may be dismissed if it has 
been presented, not with the bond fide view of obtaining an 
adjudication but for an inequitable or collateral purpose. For 
example, in Ex parte King ; lie Davies (1) a creditor's petition 
was rejected which had been put in for the purposo of extorting 
money from the debtor. In Ex parte Griffin ; Re Adams (2) 
a similar petition was rejected, the object of which was to put 
unfair pressure on the debtor. In Ex patte Tynte (3) the 
petitioning creditor had exhausted all his remedies under a decree 
obtained against the debtor and the Court declined to allow him 
to take proceedings against the debtor under the Bankruptcy 
Act. There are also other cases in which insolvency petitions 
have been dismissed as an abuse of the process of the Court. In 
England the power to dismiss such petitions has been regarded 
as inherent in the court. It may be that the Indian Courts have 
similar authority under section 47 of the Act of 1907, read with 
section 151 of the Code of Civil Procedure, 1908, or otherwise. 
But assuming that the Indian Courts have such authority, T do 
not think that the petition of the present appellants can be dis- 
missed on the ground that it was presented for an inequitable or 
collateral purpose or can be dismissed as an abuse of tho process 
of the Court. It is quito clear that the operation of tho Act of 
1907 is not intended to be confinod to those cases in which a 
person has become insolvent through no fault of his own or has 
been guilty of no act of badjEaith. The object of the Legislature 
seems to have been to make it easier than before for a debtor or 

r 

creditor to obtain an order of adjudication and to confer upon 
the courts larger powers of control over a person who has been 
adjudicated an insolvent and to authorize them to refuse to grant 
an absolute order of discharge in many cases in which the debtor 
could, under the Code of 1882, have claimed an order of dis- 
charge as of right. 

(1) (1876) L. R., 3 Ch. 461. (2) (1879) L. 12 Ch. D., 480* 

(3) ^1880) L. R., 15 Ob. D., 125. 
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I would allow this appeal, set aside the order of the Court l9to 

below and make an order of adjudication under section 16 of the G RWABDIIABr 

Insolvency Act against both the appellants. I would give the «• 

lr . n s .. Jai Nar ain. 

appellants their costs in this Court. 

Karamat Husain J. — I agree. 

By the Court. — The order of the Court is that the appeal 
is allowed, the order of the Court below is set aside with costs 
and the appellants are adjudicated insolvents under section 16 
of the Insolvency Act. 

Appeal allowed . Order set aside . 


Before Sir John Stanley , Knight, Chief Justice , and Mr. Justice Q-njfin . 1U10 

BRIJ LAL SINGH and another (Plaintiffs) v. BHAWANI SINGH June 0. 

AND OTHERS (DEFENDANTS.)* 

Mortgage— Redemption— Clog on the equity of redemption— Two mortgages — 

Covenant to pay the second mortgage before the Jirst — Consolidation . 

Under a covenant containod m a mortgage of the year 1807 the mortgagers 
took possession of the mortgaged property. Subsequently the mortgage* s took 
a further advance from the mortgagees and gave them a second moHqage on Om 
same property m which they covenanted that they would pay off she .imouni due 
on the second mortgage before redeeming the first. livid, on suit by the morfq t» 
gors to redeem the mortgago of 1867, that this was an admmmblc covenant ami 
not a clog on the equity of redemption. Bkartu 'v. Xhrfip (l) dirttiuguiahod. 

'Muhammad Abdul JECamid v. Jcciraj Mai ("d) icforrod to. 

In second appeal tho plaintiffs mortgagors were allowed to amend their 
plaint so as to include a prayer for redemption of both tho mortgages. 

The facts of this case were as follows : — 

Under a simple mortgage executed on August 2nd, 1807, the 
mortgagee was competent to take possession if the mortgage 
money was not paid within a certain time. A subsequent 
simple mortgage was executed by the same mortgagors in 
favour of the same mortgagees with the stipulation attached 
thab, money due on the second, bond was to be paid before 
the prioy mortgage could be redeemed. The money was 
not paid 'under the first mortgage bond within the time specified’ 
and the mortgagees took ’ possession of the property. The re- 
presentatives of the mortgagors brought this suit for redemption 


*. Second Appeal No. 1041 of 1909 from a decree of Jagat Narayan, . second 
Additional Judge of Aligarh, dated the 8th of Juno, 1909, reversing a decree of 
Muhammad Husam, Munsif of Etah, dated' tit 19th of January, 1908. 

• ‘ - *U) "Weekly Notes, 1906; p. 278. (2) Weekly Notes, 1906, p. 267. 
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of the earlier mortgage without offering to redeem the subsequent 
mortgage. The court of first instance decreed the plaintiffs’ suit 
for redemption without requiring them to redeem the subsequent 
mortgage. The lower appellate court reversed the decree. The 
plaintiffs appealed to the High Court. 

Dr. Tej Bahadur Sapru (with him The Ilon’ble Pandit 
Mofo Lai Nehru), for the appellants, argued that the stipula- 
tion in the subsequent mortgage-deed amounted to a clog on 
the equity of redemption. lie cited Sheo Shankar v. Parma 
Mahton (1), llanjit Khan v. liamdhan Singh (2), Muham- 
mad Abdul Hamid v. Jairaj Mai (3) and Bhartu v, Dalip 
0 ). 

The two transactions wero quito independent and there was 
no consolidation. 

Dr. Satish Chandra Banerji (with him Balm Oirdhari Zat 
Agarwala ), for the respondents, contended that when the property 
was mortgaged in 1867, tho mortgage was simple ; but the mort- 
gagees could take possession in default of payment, and w r hen 
they did so, the mortgago became usufructuary. Tho same 
mortgagees made another advance in 1874. The law governing 
such transactions was laid down in Cootc, Law of Mortgages, ed. 
7, vol. 2, p. 1168 ; Ghose, Law of Mortgage, ed. 5, p. 271, and 
Bam Das v. Smirkha (5). It had been consistently held in the 
Allahabad High Court that there would bo no clog where the 
covenant was for the redemption of both the mortgago simultane- 
ously. The argument in favour of consolidation yould be stronger 
were the covenant was that tho second mortgago should be 
redeemed first. The case in I. L. R., 31 All., collects all the 
earlier cases. Section 61 of r the Transfer of Property Act did 
not apply to cases where the property comprised in the socond 
mortgage was the same as in the first mortgage ; Dorasami v. 
Venkata Seshayyar (6). Cases where the second bond was a 
money bond were to be distinguished from cases where the second 
bond was a mortgage bond. Tho ease in I. L. R., 2G All., was 
of the former kind. 

(1) (1904) I. Ir. B , 26 All., 659. (4) Weekly Notes, 1906, p. 278. 

(2) (1909) I. L. B., 31 All., 482. (5) (Unroportod) S. A. 142 of 1903, 

* referred to in I. L. B., 01 All., 492. 

(3) Weekly Notes, 1906, 267. (6) (1901) I. L. E., 25 Mod., 108, 115. 
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Dr. Tej Bahadur Sapru , in reply : — 

The question was one mainly of intention. The case in 
I. L. R., 25 Mad., 108, did not apply. Consolidation could only 
be a matter of agreement, unless there was a definite provision 
of law to that effect. In any case there was a conflict of decisions 
in this Court, the two rulings in the Weekly Notes for 1906 
not being in harmony. 

Stanley, C. J. — This second appeal arises out of a suit for 
‘redemption of a mortgage of the 2nd of August, 1867, and the 
circumstances under which it was brought are as follows : — The 
predecessors in title of the plaintiffs borrowed money from one 
Kharagjit deceased, and as security therefor, hypothecated their 
share in the village of Badhaula. The mortgage provided that 
if the mortgagors failed to repay the mouey borrowed in Jeth 
1275 Fasli, the mortgagee should be at liberty to take possession 
of the mortgaged property. Default was made in payment of 
the mortgage debt, and the mortgagee took possession of the 
mortgaged property. Later on, namely, on the 3rd of July, 1874, 
a further mortgage to secure a small sum was executed by the 
mortgagors in favour of Kharagjit. In that document it is 
recited that the sum of Rs. 98 was due by the mortgagor to 
Kharagjit and the executants thereby agreed to pay interest on 
that amount at the rate of Rs. 2 per cent, on demand. In order 
to secure the amount the mortgagors hypothecated their share in. 
the village in question in favour of the mortgagees, and then 
follows the covenant upon which the arguments in this case are 
mainly based. The covenant is as follows: — u We shall repay 
the amount due under this bond, before payment of the mortgage 
money and redemption of the mortgage 99 (i.e., the earlier 
mortgage). The suit out of which this appeal has arisen was 
brought for redemption of the mortgage of the 2nd of August, 
1867, alone, and the defence set up was that the mortgagors 
were bound to pay the amount due on foot of the subsequent 
mortgage of the 3rd of July, 1874, along with or before payment 
of the money due on foot of the earlier mortgage of the 2nd of 
August, 1867. 

* The court of first instance decreed the plaintiff's claim, but 
upon appeal the learned Additional District Judge reversed its 
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decision, holding that upon the language of the document of the 
3rd of July, 1874, the mortgagors were hound to satisfy the 
amount of that mortgage before they could insist upon redemp- 
tion of the earlier mortgage. 

The case before us has been argued at considerable length 
and ably, and numerous authorities havo been cited to us. I do 
not think it necessary to review these authorities at length. I 
think that the learned Additional District Judgo rightly decided 
the appeal before him. It Is contondod by Dr. Tej Bahadur 
Bapru on behalf of the appellant that the caso is governed by the 
decision of a Bench of this Court In the case of Bhartu v. 
Didip (1). That case at first sight appears to have a close bear- 
ing upon the case before us, but it will be observed on closer 
scrutiny that in the judgement of myself and my brother Knox, 
care was taken to distinguish it from a cise such as that with 
which we are now dealing. It was held In that case that 
upon the true construction of *two documents, one being a usufruc- 
tuary mortgage and the Qther a simple mortgage, thore was no 
consolidation of the two mortgages and tint the mortgigor was 
therefore competent to redeem the first mortgage without 
redeeming the second. In our judgement we observed It 
may be that if the parties to mortgage transactions determine 
and agree so to consolidate mortgage securities as to preclude the 
mortgagor from redeeming one without redeeming the other their ' 
contract in that regard would bo enforced. But In this case we 
are unable to discover that there was any suchgdc tr and distinct 
contract entered into between the parties as obliged the mortgagor 
to redeem both mortgages at the sunc timo.” And later on 
“ There is an express provision In the 1 iter deed that the mort- 
gaged land should not bo redoorned unless the mortgagor paid 
the amounts which had been ear-m irked in the earlier passage 
as being the two sums, namely, one of Rs. 1,000, secured by .a 
bond of the 17th of May, 1881, and the ether the further 
advance of Rs. 5C0 ” (which was secured by a second mortgage of 
the 17 fclx of June, 1881). “From this we githor that the parties 
contemplated that the mortgagor should be at liberty to redeem 
the later mortgage on p lymeat of the two sums secured by it, 

(1) Weekly Notes, 1900 j p. 278* 
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namely, Es. 1,600. If he was so at liberty to redeem that mort- 
gage at any time, there is no reason why he should "be precluded 
from redeeming the earlier mortgage by payment of the amount 
secured by it.' - ’ 

Unlike this case, the covenant which we have before us is 
specific and clear. The mortgagors in it undertook to repay the 
amount due under the second bond before payment and redemp- 
tion of the earlier mortgage. In view of this specific covenant 
on the part of the mortgagors it would be, I think, inequitable to 
hold that the mortgagors, despite their covenant, can redeem the 
earlier mortgage alone, leaving the second incumbrance unsatis- 
fied. The case is similar to the case of Muhammad Abdul 
Hamid r. Jairaj Mai ( l). In that case the mortgagors having 
taken a further advance on the security of a second mortgage of 
the same property covenanted that they would not be at liberty 
to redeem it without at the same time redeeming the first. It 
was held by Mr. Justice Ettstomjee and myself that this was a 
valid covenant and did not amount to a, clog or fetter on the right 
of redemption, and that both mortgages must be redeemed at the 
same time. 

The same question came before my brothers Banerji and 
Tudball in Second Appeal No. 142 of 1908, decided on the 28th 
of April, 1909 (as yet unreported). In that case there was a 
first mortgage of property, and then a second mortgage deed of 
Asarh Badi 16th, 1949, was executed which provided as follows 
“ Whenever I am paying off the mortgage debt (i.e., the debt 
due under the first mortgage) I shall first pay the principal sum 
due under this document with compound interest and then the 
amount of the mortgage.” Another mortgage deed of Magh Bndi 
10th, 1952, contained this provisions— 1 * Whenever J, the said 
debtor, shall pay off the morfcgag'e debt in the month of Jcfch of 
anjt year, I shall first pay the principal sum with interest due 
under this bond in a lump sum and then the mortgage money. 
I shall then take back the fields and the documents,” The pro- 
perty comprised in the 'first mortgage was made in that case 
security for the amounts secured by the two mortgages, extracts 
from which I have given. It was held, upon a true construction 

(1) Weekly* Notes, 1906, p. 26*7, 
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of these documents, that the mortgagor contemplated simultaneous 
payment of the amounts of the three documents and that the two 
later documents placed a further charge on the property which 
was the subject of all the three mortgages, and there was thus a 
consolidation of the thiee mortgages, and the mortgagors were 
not entitled to recover possession of the mortgaged property 
unless the amount^secured by the three mortgages were paid. I 
concur in that decision. The coven nit in the present case is a 
covenant in effect not to pay off the earlier mortgage without first 
paying of the puisne incumbrances. Despite tins covenant the 
plaintiffs appellants seek with the aid of fcho court to redeem the 
earlier mortgage without paying the subsequent debt. This, it 
appears to mo, would be inequitable. I am of opinion that the 
decision of the lower court is correct and would dismiss the 
appeal. 

We are asked, however, to allow the plaintiffs appellants to 
redeem both mortgages and amend their claim for that purpose 
and thereby save the expenses of a fiesh suit. This is not 
unreasonable and is not objected to by Dr. Satish Chandra 
Banerji , the learned advocito for the respondents. With the 
view of sivmg the parties costs we accede to this application. It 
is necessiry, therefore, to refer, to the lower appellate court for 
determination of the following issue : — 

What suto, if any, is duo by tho plaintiffs to the defendants „ 
on foot of the mortgage of the ye ir 1874 ? 

We accordingly refer this issue under the provisions of order 
XLI, rule 25 of the Code of Civil Procedure, with directions that 
such relevant evidence as may be required bo tiken. On return 
of the finding the usual teu days will bo allowed for filing 
objections. 

Gbxfbin, J t — I agree with the learned Chief Justice in the 
order proposed. 

By the Court. — The order will be as stated above. 

Issue remitted . 
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Before Sir Join Stanley , JEa^A*, Chief Justice and Mr * Ju*!k$ 

Tfi fTA n DAS and otitises (Defendants) v, KESKAT? DEO asp ctliKSl 

(Plaintiffs).** 

Civil Procedure Code (1908), schedule II, section 1— Amrd~~ lhftr«*rt Jjr 
parties interested — Defendant who did not appear not iWt&* 

of reference. 

A suit was brought against sovoral persons, one of whom was a minor. An 
official of the court was appointed guardian ad l item for Urn minor tlriftn. !.•>«', 
but he did not put in an appoaranoo. The parties, with the W’pLcn vt »tw 
minor applied to tho oourt to rofor tho matters in dispute to arbitral <-•», T5;e 
reference was mado and an award was given by the arbitrators, v,b- r.4 v sb* 
minor was exompted from tho plaintiff’s olaim. Object ioiM were i.iVji to aw arl, 
but they woro overruled and a dccroo jiasscd in accords l'.e<' wish the award, Ut!J 
thart the minor, not having put in an appearance, nor contesto! the wtw not 
a person interested in tho matters which were referred to arbitration, v. s'.b.a :!*<♦ 
meaning of seotion 1, sohedulo II of tho Code of Civil I’m-i iliire, and hi;, rs, ; 
joining in tho roforonoo did not invalidate it. IHUm Mol V. Sadif Jli KSm 
(1) applied. 

This -was a suit for the recovery of money from it firm <4 w hich 

the defendants were stated to ho member*. There were prh-r 
defendants, one of whom, Bhagwan Das, was a minor «{ th,> rUt* 
of the suit. "By order of the Court an official of tho Cmtrt w*ws 
appointed Ms guardian ad litem j written statements mm fth tl by 
the defendants other than Bhagwan Das. No appearance w 
entered on behalf of Bhagwan Das. The plaintiffs and the 
defendants other than Bhagwan Das, applied to the Court to filer 
the matters in dispute to arbitration. An order of reference mm 
accordingly made and an award was given by the arbitrator* 
Numerous objections were taken to that award in the Court of first 
instance. These'objections, one of which was that tho reference 
was invalid by reason of the fact that oil the defendants had not 
joined in it, were overruled by tho learned Munsif, who passed 
a decree in accordance with the award. On appeal the learned 
District Judge held that no appeal lay. The defendants appealed 
to the High Court. 

Munshi Gulzari Lai (with him Babu Surendr a Nath Sen), 
for the appellants. 

Dr. Tej Bahadur Sapru, for the respondents. 


* Second Appeal No. 1221 of 1909, from a doereo of D. B. Lyle, District 
Judge of Aligarh, dated the 4th of Soptomber, 1909, confirming a decree of Auburn 
Nath Mukerji, Munsif of Kasganj, dated tho 8^)th of Juno, 1909. 

(1) (1898) I. L. R., 24 All., 229. 
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1910 Stanley, C. J., and Gbieein, J.-~ The suit out of which this 

— appeal arises was one for recovory of money due from a firm to 
Dia which the defendants in the suit are said to belong. There were 
Keshab Deo, four defendants in the suit, one of whom, named Bhagwan Das, 
was a minor at the date of the suit. 

By order of the Court an official of the Court was appointed 
his guardian ad litem; written statements were filed by the 
defendants other than Bhagwan Das, No appearance was entered 
on behalf of Bhagwan Das. Tho plaintiffs and the defendants 
other than Bhagwan Das, applied to the Court to refer the matters 
in dispute to arbitration. An order of reference •was accordingly 
made and an award was given by tho arbitrator. Numerous 
objections were taken to that award in tho court of first instance. 
These objections, one of which was that tho reference was invalid 
by reason of the fact that all tho defendants had not joined in it, 
were overruled by the learned Munsif, who passed a decree in 
accordance with the award. On appeal the District Judge held 
that no appeal lay. 

In second appeal to this Court it is contended that there was 
no valid reference to arbitration inasmuch as all the parties to 
the suit had not joined in the reference, and that therefore the 
award was void ab initio and tho defendants had a right to 
appeal, The case has been argued at considerable length by the 
learned vakil for the appellants and the learned advocate for the 
respondents; numerous authorities have been quoted to us, and 
the ruling of their Lordships of tho Privy Council reported in 
I. L. R., 29 Calc., 167, discussed at great longth. We do not, how- 
ever, consider it necessary to go into the question dealt with in 
that appeal in this case. I nPitam Mai v. Sttdiq All (1) it was 
held by a Bench of this Court that the words u all the parties to 
a suit” in section '506 of tho Code of Civil Procedure referred to 
the succeeding words of tho same section (< any matter in 
difference between them in the suit” and would not necessarily 
include parties who did not put in any appearance at all, and 
between whom and the parties to the submission there was not in 
fact any matter in difference in tho suit. This decision was 
passed when the Code of Civil Procedure of 1882 was in force. 

(1) (1898)3. L.E./J24 Alt, m 
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8ection 606 is to the following effect : — <l If all the parties to * 
suit desire that any matter in difference between them in the suit 
be referred to arbitration, they may, at any time before judgement 
is pronounced, apply in person or by their respeotiv© pleaders 
speoially authorized in writing in this behalf to the court for an 
order of reference.” There is, as we consider, a significant 
alteration in the wording of this section aa reproduced in th# 
Code now in force. Section 1 of the second schedule of A* 
present Code is as follows “ Where in any suit all the parties 
interested agree that any matter in difference between them shall 
be referred to arbitration, they may at any time befcre judgement 
is pronounced, apply to the court for an order of referenoe.” 
The modification in the law now made in the present Code 
appears to bear out the interpretation which was put upon section 
606 of Act XIV of 1882 by this Court. Ia the present case 
Bbagwan Das never put In an appearance or contested the suit, 
and in the events which happened he appears to have nothing 
whatever to do with its result, inasmuch as by the award he was 
exempted from the plaintiff’s claim. Under these circumstances 
the appellant, Bhagwan Das, does not appear to us to be a person 
interested in the matters which were referred to arbitration 
between the plaintiffs and the remaining defendants. The con- 
clusion at which we have arrived is that the award cannot be 
challenged by reason of the fact that Bhagwan Das was not a party 
to the reference. We dismiss the appeal with costa. 

Appeal dismissed 
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